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CASES 

ARGUED  AND  DETERMINED 

IN 

THE  COURT  OF  CHANCERY, 


SITTINGS  BEFORE 

MICHAELMAS   TERM. 
30  Geo.  3.  1789. 


Edward  Lord  Thurlow,  Lord  High  Chancellor.  Sir  Richard  Pepper 
Arden,  Knight,  Master  of  the  Rolls.  Sir  Archibald  Macdonald, 
Knight,  Attorney-General,  Sir  John  Scott,  Knight,  Solicitor-Gen" 
eral. 

Ex  parte  Smith  in  the  Matter  of  Lewis  and  Potter. 

[Vide  Cooke,  B.  L.  181,  &c.  (6th  ed.)]    Lincoln Vlnn-Hall,  Not.  6,  1789. 

Where  the  indorser  of  a  bill  of  exchange  becomes  bankrupt,  and  the  holder  prores  the 
amount  of  his  bill  nnder  his  comm  ission,  and  afterwards  coropouDds  it  and  discnarges  the 
acceptor  without  notice  to  the  assignees  of  the  indorser,  he  thereby  also  discharges  the 
indoraer's  estate,  and  the  proof  of  his  debt  must  be  expunged.  (1) 

This  petition  prayed  that  a  debt  proved  by  Sir  James  Esdaile  and  Co. 
under  the  commission  against  Lewis  and  Potter,  on  certain  notes  and  bills, 
which  had  been  indorsed  by  the  bankrupt,  might  be  expunged,  on  account 
of  the  holders  having,  since  the  proof  of  the  debt,  discharged  the  acceptors 
of  the  bills  and  drawers  of  the  notes,  without  notice  to  the  indorsers  or  their 
assignees.  The  first  note,  which  was  included  in  the  prayer  of  this 
petition,  was  a  promissory  note  made  by  Barber  to  Powell,  and 
indorsed  by  Powell  to  Lewis  and  Potter,  who,  having  •occasion  [^2] 
to  discount  it,  indorsed  it  to  Esdaile  and  Co.  Lewis  and  Potter 
became  bankrupts  before  the  note  became  due.  The  note  not  being 
honored  when  it  fell  due.  Sir  James  Esdaile  and  Co.  proved  the  amount 
in  June,  1788,  under  the  commission  against  Lewis  and  Potter ;  after 
which  they  proceeded  at  law  against  Barber  and  Powell,  to  judgment ; 
and,  then,  there  having  been  a  proposition  on  the  part  of  Barber  to  pay 
155.  in  the  pound  to  all  his  creditors,  in  full  discharge  of  their  debts, 

(l)  In  these  mercantile  securities,  the  parties  are  liable  as  principals  and  sureties  in  the 
order  that  they  stand  j  and,  of  course,  the  rule  prevailing,  that  a  discharge  or  time  given  to 
any  surety  shall  he  a  discharge  of  the  principal,  is  peculiarly  applicable  to  such  instruments. 
See  Bailey  on  Bills  of  Exchangee,  152,  and  the  notes  (ed.  1813).  Chitty  on  diuo,  299,  ^., 
"who  refers  to  most  of  the  material  authorities  ;  amongst  which,  vide  Ex  parte  GifTord,  6  Ves. 
806,  807,  &c.  Vide  ihid.  etiam,  734  ;  and  see  Nisbet  a.  Smith,  antea,  2  vol.  679,  and  the 
Editor's  notes  ;  and  Cooke's  B.  L.  181,  &c.  (6th  ed.) 
VOL.  Ul.  1 
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Esdaile  and  Co.  accepted  the  same,  and  gave  a  full  discharge  to  Barber 
for  the  amount  of  this  note,  without  the  consent  or  privity  of  the  assignees 
of  LfCwis  and  Potter. 

Against  the  petition,  it  was  said,  that  the  rule,  which  prevailed  where 
the  drawer  or  indorsers  were  solvent,  could  not  prevail  where  the  indorser 
was  a  bankrupt ;  the  meaning  of  that  rule,  which  requires  immediate 
notice  to  be  given  to  the  drawer,  was,  that  the  drawer,  upon  taking  up  the 
bill,  might  recover  from  the  acceptor  the  amount  of  those  effects,  sup- 
posed to  be  in  his  hands,  in  respect  of  which  the  bill  was  drawn ;  and 
so  in  the  ckse  of  a  promissory  note,  where  the  drawer  did  not  pay  at  the 
time,  notice  was  required  to  be  given  to  the  indorser,  in  order  that  he 
may  take  it  up  and  recover  over  against  the  drawer  ;  and  the  consequence 
is,  that  if  the  holder  of  the  note  or  bill,  instead  of  giving  notice  to  the 
drawer  or  indorser,  will  compound  with  the  acceptor  of  the  bill,  or  maker 
of  the  note,  and  discharge  him  in  respect  thereof,  he  precludes  the  drawer 
or  indorser  of  this  advantage ;  and,  therefore,  shall  not  afterwards  call 
upon  them  for  payment.  But  where  the  indorser  is  a  bankrupt,  as  in  the 
present  case,  such  notice  cannot  be  necessary  ;  nor  can  it  be  necessary  to 
have  the  consent  of  the  assignees  to  accept  a  composition,  when  it  appears 
to  be  a  bond  fide  transaction ;  for  the  indorser  being  bankrupt,  it  is  im- 
possible he  should  take  up  the  note  himself,  which  is  the  only  reason  of 
the  notice  being  necessary.  It  would  be  a  very  unreasonable  rule,  which 
required  the  holder  of  a  bill  or  a  note  to  accept,  at  his  peril,  a  fair  com« 
position  from  the  acceptor,  which  was  the  best  that  his  circumstances 
would  allow,  and  which  was  made  upon  a  full  investigation  of  his  affairs, 
that,  if  any  fraud  appeared  in  the  particular  transaction,  and  that,  in  fact, 
the  composition  taken  was  not  the  best  bargain  that  the  holder  could 
make,  this  would  be  an  answer  in  the  particular  case ;  but  that  the  gen- 
eral rule,  as  between  solvent  persons,  ought  not  to  apply  generally,  where 
the  party  to  whom  notice  was  expected  to  be  given,  was  bankrupt 
[•3]  •Lord  Chancellor.  I  have  before  decided,  that  the  doctrine  of 
notice,  which  holds  amongst  solvent  persons,  does  not  apply  as  be- 
tween bankrupt  estates ;  but  here,  the  indorser  only  was  bankrupt,  the 
maker  and  the  payer  of  the  note  were  not.  The  debt,  proved  by  Sir 
James  Esdaile,  was  undoubtedly  well  proved  at  the  time,  and  the  question 
is,  whether  the  subsequent  conduct  of  the  creditor  has  destroyed  that 
interest  which  he  acquired  by  such  proof.  By  the  composition  which  he 
has  made  with  the  drawer  of  the  note,  which  goes  to  the  length  of  dis- 
charging of  the  drawer,  he  certainly  has  prevented  the  assignee  of  the 
indorser  from  coming  on  the  drawer  of  the  note  for  payment  of  what  his 
estate  shall  pay  in  consequence  of  the  proof;  and  yet,  on  the  other  hand,  it 
does  seem  a  strong  thing  to  say,  that  where  there  are  many  names  on  a  bill, 
one  of  whom  is  insolvent,  though  not  bankrupt,  and  the  other  bankrupt, 
and  the  holder  proves  under  all  the  commissions,  and  then  makes  a  com- 
position, bond  fide,  with  the  insolvent  person,  and  obtains  from  him  all 
that  he  possibly  can,  that  he  shall,  thereby,  be  deprived  of  the  benefit  of 
all  the  provision  made  by  him  under  the  commissions  against  the  other 
parties,  who  stood  on  the  bill  posterior  to  the  party  compounded  with.  And 
I  am  well  satisfied,  in  this  case.  Sir  James  Esdaile  did,  in  fact,  make  the 
best  terms  he  could  with  the  drawer  of  the  note,  by  taking  155.  in  the 
pound  of  him  in  full.  And  whatever  difficulty  I  may  find  in  making  a  pre- 
cedent which  allowed  of  such  a  composition,  without  giving  notice  to  the 
assignees  of  the  indorser,  I  am  convinced  that  the  justice  of  this  particular 
case,  if  it  stood  alone,  would  not  require  me  to  expunge  this  debt.     The 
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case  made  does  not  impute  any  fraud  to  the  transaction  of  this  composition; 
but,  on  the  contrary,  the  holders  used  all  their  diligence  at  law  against 
the  drawer  of  the  note  and  the  payer,  and  then  made  the  best  terms  they 
coaJd  with  the  acceptor :  though,  at  the  same  time,  they  have  gone  to  the 
extent  of  acquitting  him  altogether  in  respect  of  the  note.  However,  what- 
ever may  be  the  circumstances  of  the  present  case,  I  think  in  point  of  pre- 
cedent it  may  be  dangerous  to  say,  that,  after  such  an  acquittal,  the  holder 
may  resort  to  the  indorser's  estate.  It  is  certainly  open  to  this  sort  of 
fraud,  that  when  the  holder  sees  that,  in  one  way  or  other,  he  is  sure  of  his 
20s,  in  the  pound,  he  may  favor  an  acceptor,  at  the  expense  of  an  indorser^ 
by  compounding  with  the  acceptor  for  just  so  much  as  he  conceives  will 
be  the  deficiency  under  the  indorser's  commission.  In  *this  view,  it  [*4] 
may  be  a  dangerous  precedent :  and  I  cure  this  danger  by  saying, 
generally,  that  the  holder  of  paper  shall  not  compound  with  the  prior  names 
on  the  bill,  but  with  the  consent  of  the  assignees  of  the  posterior  party.  And 
it  ia  not  an  answer  to  say,  that  if  any  fraud  is  practised  in  the  composition, 
that  shall  take  it  out  of  the  general  rule.  It  is  much  better,  and  more 
convenient  in  practice,  to  have  a  precise  rule  to  go  by ;  and  justice  will, 
in  general,  be  better  done  to  all  parties.  It  is  not  that  notice  is  strictly 
necessary ;  but  I  go  upon  this,  the  debt  is  well  proved  against  the  indors- 
er's  estate ;  this  gives  his  assignees  a  right  of  action  against  the  acceptor, 
or  drawer,  for  the  amount  paid  out  of  the  indorser's  estate :  but  this  right 
is  cut  away  by  the  composition  and  discharge  given  to  the  acceptor  by  the 
holder.  Therefore  it  is  better  to  say,  let  the  assignees  either  take  the 
whole,  or  permit  the  holder  to  make  the  most  of  it  he  can  against  the 
acceptor.     I  think,  therefore,  the  debt  must  be  expunged. 

A  few  days  afterwards  this  case  was  mentioned  again ;  when  his  Lord- 
ship said,  he  had  considered  it  a  good  deal,  and  had  conversed  on  the 
subject  with  some  of  the  judges,  and  he  was  satisfied  that  the  holder 
must  get  the  consent  of  the  assignees  of  the  indorser  (2)  before  they  can 
dbcharge  the  acceptor  without  discharging  the  indorser's  estate  at  the 
sanae  time.  (3)  (a) 

(2)  Lord  Redesdale's  MS.  notes  observe  here,  that  it  seems  such  consent  cannot  be 
given  without  the  previous  concurrence  of  the  creditors  at  a  general  meeting,  under  the  stat. 
6  Geo.  2. 

(3)  Vide  also  Ex  parte  Smith,  S.  P.  in  the  same  banknqrtcy,  sUted  Co.  B.  L.  183  (6th  ^ 
ed.)  and  note  (1)  antea. 

(a)  Bayley  on  BUls  (Am.  ed.  1836),  367,  et  seq.  and  notes  ;  Story  on  Bills,  ch.  12,  §  429  ; 
Lynch  v,  Reynolds,  16  John.  41 ;  Lewis  v.  Jones,  4  Bam.  &  C.  506  ;  EngliJsh  v.  Darley,  2 
Bofl.  &L  Pull.  61 :  8  Kent  (6th  ed.),  112,  113  ;  Clarke  v,  Devlin,  3  Bos.  &  Pull.  363.  As  to 
the  doctrine  of  oischarging  surety  by  giving  time  to  the  principal,  see  Nisbet  v.  Smith,  2 
Bro.  C.  C.  679,  and  notes  to  that  case. 
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[♦6]  •MICHAELMAS    TERM. 
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MoLESWORTH  V.  MoLESWORTH. 

[S.  C.  Reversed  on  rehearing,  post,  4  toI.  408.] 

Legacy  to  a  female  infant^  with  power  to  trostees,  in  case  of  misbehayior,  or  marriaga 
without  consent,  to  diminish  it ;  and  which  legracy  was  [supposed  to  be  (1)1  comprised  in  a 
miscalculation  of  the  number  of  legacies  which  were  given  OTer  to  the  wiie  in  case  of  the 
legatee's  dying  before  becoming  entitled,  lapsed  bv  the  death  of  the  legatee ;  though  by 
the  words  of  the  gift  it  would  have  been  vested.  (1) 

The  Honorable  Coote  Molesworth  made  his  will,  dated  Ist  October, 
1782,  and,  thereby,  gave  to  Richard  Molesworth  and  Nathaniel  NichoUs, 
their  heirs,  executors,  administrators,  and  assigns,  all  his  itiessuages, 
lands,  tenements,  and  hereditaments,  goods,  plate,  mortgages,  d6c.  real 
and  personal,  upon  trust  to  raise  and  pay  such  sums  of  money  as  they, 
from  time  to  time,  should  think  proper,  for  the  comfortable  support  and 
maintenance  of  his  dearly  beloved  wife,  for  and  during  the  term  of  her 
natural  life ;  and  from  and  after  the  decease  of  his  said  wife,  then  upon  the 
further  trust  that  his  trustees  should  apply  the  full  sum  of  3000/.  sterling 
to  and  for  the  sole  and  separate  use  of  his  grand-niece,  Henrietta  Maria 
Molesworth,  subject,  nevertheless,  to  the  control  and  discretion  of  his 
trustees  thereby  invested  in  them ;  that  is  to  say,  that  if  the  said  Hen- 
rietta Maria  Molesworth  should  hereafter,  in  any  flagrant  instances, 
misbehave  herself,  or  should  marry  against,  or  without  the  advice  and 
consent  of  his  said  trustees,  or  the  survivor  of  them,  then  he  did  authorize 
and  empower  his  said  trustees,  to  withhold  or  deduct  from  the  said  sum 
of  3000/.,  as  his  said  trustees  should,  in  their  judgment,  think  proper, 
according  to  the  nature  and  degree  of  said  misl^havior ;  and  he  did, 
thereby,  direct  that  his  said  trustees  should  receive,  employ,  and  apply  to 
the  best  seeming  advantage,  all  such  sum  or  sums  of  money  as  should  be 
so  withheld  and  deducted  for  the  sole  use,  benefit,  and  behoof  of  his  said 
wife,  with  full  liberty  to  dispose  of  the  same,  either  during  her  life  or  by 
will.  He  then  gave,  after  the  decease  of  his  wife,  several  pecuniary 
legacies,  (twenty-four  in  number,  other  than  that  one  legacy  of  100/.  was 
given,  "  to  the  now  four  children  of  Archibald  and  Mary  Grant,  to  be 
equally  divided,  share  and  share  alike,  wishing  that  each  of  them  may 
have  the  liberty  of  managing  his  and  her  respective  share,  as  he 
[•6]  or  •she  may  choose.")  The  testator  then  provided  that,  "  if  his 
estate  and  effects,  after  the  decease  of  his  said  wife,  and  after  pay- 
ment of  the  said  legacy,  or  sum  of  3000/.,  should  fall  short  of  paying  the 
legades  before  ffiven,  that  the  said  several  legacies  (except  the  said 
Henrietta  Maria  Molesworth's)  should  abate  in  proportion  to  the  several 
legacies  given  to  them  respectively,"  and  proceeded  thus  :  "  of  the  lega- 
tees mentioned,  twenty-four  in  number,  it  is  at  least  possible  that  one  or 
more  may  die  before  he,  she,  or  they,  become  entitled  to  his,  her,  or  their 
legacy  or  legacies ;  and,  in  that  case,  his  will  was,  that  the  sum  or  sums 
so  given,  should  revert  and  return  to  the  sole  use,  benefit,  and  behoof  of 
his  said  wife." 

^  (1)  Thia  decree  was  reverted  by  Lord  Longhboroogh  C.  upon  a  rehearing ;  who  obaerved 
It  was  impoasible  to  include  the  lesacy  in  question  amongst  the  mimber  given  over  to  the 
wift  m  the  event  of  lapse.    Vide  S.  C.  postea,  4  vol.  408,  and  caaes  cited. 
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The  will  appointed  no  executors ;  but,  by  a  codicil,  Molesworth  and 
NicboUs  were  appointed  executors. 

The  testator  died  in  December,  1782 :  Henrietta  Maria  Molesworth 
survifed  the  testator,  and  died  in  December,  1784,  aged  twenty-three 
years,  unmarried  and  intestate ;  and  the  plaintiff,  her  father,  obtained 
letters  of  administration  to  her.  Maria  Molesworth,  the  testator's  widow, 
died  in  November,  1785,  and  by  her  will  made  two  of  the  defendants,  who 
were  appointed  executors  by  the  codicil  toCoote  Molesworth,  executors  of 
her  will. 

The  plaintiff,  as  administrator  of  his  late  daughter,  applied,  after  the 
death  of  the  widow,  to  the  defendants  for  payment  of  the  3000/.,  the 
legacy  given  to  her  by  the  will ;  and  they  refusing  to  pay  the  same,  he 
filed  the  present  bill,  praying  {inter  alia)  that  it  might  be  declared  that 
the  legacy  vested  in  Henrietta  Maria  Molesworth,  and  that  the  same 
might  be  paid  to  him. 

Mr.  Solicitor-General,  Mr.  Lloyd,  and  Mr.  Alexander,  for  the  plaintiff. 

The  only  question  is,  whether  the  legacy  was  vested,  or  whether  it  was 
BO  affected  by  anything  as  to  make  it  not  payable,  on  account  of  the 
death  of  the  legatee  in  the  lifetime  of  the  wife. 

It  comes  within  those  cases  that  have  been  decided  on  the  ground  that 
the  legacy  was  vested,  though  the  payment  of  it  was  postponed  op  account 
of  the  circumstances  of  the  estate.  Dawson  v.  Killet  (ante,  vol.  i.  p.  119)  : 
Mbnkhouse  v.  Holme  (ibid.  p.  298),  and  a  variety  of  other  cases,  show 
that  legacies  so  circumstanced  are  vested. 

•The  authority  of  the  cases  to  the  contrary,  in  the  Exchequer,  of  [^7] 
Norris  v.  Huthwaite  (cit.  ante,  vol.  i.  p.  299),  and  Smith  v. 
Salmon  (cit.  ibid.),  which  alone  occasioned  any  doubt  upon  the  subject, 
have  been  overruled  by  Lord  Kenyon,  in  Benyon  v.  Maddison  (ante,  vol. 
ii.  p.  75),  and  by  the  barons  of  the  Exchequer,  in  the  case  of  Hamilton  v. 
Sneyd,  in  June,  1787,  where  200/.  were  given  to  Hampton,  a  trustee,  to 
the  use  of  one  for  life,  and  afler  her  decease  to  Ann  Sneyd ;  if  she  mar- 
ried to  be  paid  to  her,  but  if  she  died  unmarried,  then  to  be  divided 
between  Edward  Sneyd  and  William  Sneyd :  Ann  Sneyd  died  unmarried, 
and  one  of  the  brothers  also  died ;  but  his  share  was  held  to  have  vested. 
In  this  case,  if  the  will  had  stopped  without  the  particular  clauses,  there 
is  no  doubt  the  legacy  would  have  been  a  vested  legacy.  Then,  with 
respect  to  the  powers  reposed  in  the  trustees,  it  is  a  condition  subsequent, 
which  will  not  prevent  the  legacy  from  vesting.  If  a  legacy  be  given  to 
an  infant  with  interest,  and  to  go  over  if  the  infant  does  not  attain  a 
particular  period,  that  does  not  prevent  the  legacy  vesting ;  and,  upon  a 
condition  subsequent,  it  is  perfectly  clear,  that  if  it  never  happens,  it  is 
the  same  as  if  it  never  was  in  the  will :  if  it  becomes  impossible  by 
the  act  of  God,  the  legacy  is  absolute;  here  she  has  not  misbehaved,  but 
has  died.  In  Peyton  and  Bury,  2  Williams,  526,  the  condition  having 
become  impossible,  by  the  death  of  one  of  the  trustees,  the  legacy  was 
held  to  be  vested.  Then  the  only  remaining  question  is  with  respect 
to  the  lapsing  of  the  twenty-four  legacies,  in  case  of  the  death  of  the  lega- 
tees in  the  lifetime  of  the  wife  :  but  this  is  a  totally  separate  legacy ;  those 
are  legacies  of  particular  sums  as  pecuniary  legacies;  and,  counting 
the  100/.  to  the  now  four  children  of  Archibald  and  Mary  Grant  as  one 
legacy,  as  we  we  contend  it  ought  to  be  counted,  there  are  just  twenty-four 
legacies  exclusive  of  this  sum  given  to  the  trustees  for  the  benefit  of  Miss 
Molesworth. 

But  Lord  Chancellor,   thinking    these  four  separate    legacies    of 
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aliquot  parts  of  the  100/.  to  each  child,  and  that  the  testator  had  only 
misreckoned  the  number  of  his  legatees,  and  meant  Miss  Moles- 
worth's  legacy  to  be  no  more  vested  during  the  life  of  the  wife  than 
the  others  (although  he  allowed  that,  had  it  not  been  for  the  superadded 
words,  it  would,  by  the  prior  gift,  have  been  a  vested  legacy),  held 
that  it  lapsed  by  her  death  ii^the  lifetime  of  the  wife,  and  dismissed  the 
bill.  (2) 

(2)  Reversed  on  reheariog'before  Lord  Loug:hboroagh  C.  postea,  4  vol.  408,  which  see. 


[♦8]      *F£TTiPLACB  V.  GoROEs.     [S.  O.  1  Vcsey,  jun.  46.] 
(Reg.  Lib.  1789.  A.  fol.  2.) 

Where  personal  property  is  eiven  to  a  feme  covert,  to  her  sole  and  separate  use,  fit  is  sab- 
iect  to  all  the  incidents  orproperty  vested  in  persons  sui  juria,  and]  she  may  dispose  of 
It  by  will  without  the  assent  of  her  husband.  (1) 

The  plaintiff,  having  been,  some  years  since,  married  to  his  late  wife, 
by  indenture,  2d  and  3d  August,  1772,  conveyed  real  estates  to  Lord 
Viscount  Howe  and  his  heirs,  to  the  use  and  intent  that  the  said  Lord 
Howe  and  his  heirs,  during  the  life  of  the  plaintiff,  should  receive  an 
annuity  of  400/.  upon  trust,  to  pay  one  moiety  thereof  to  the  plaintiff,  and 
should  stand  possessed  of  the  other  moiety  thereof  in  trust,  for  the  sole  and 
separate  use  and  benefit  of  Sophia  Charlotte  Fettiplace,  the  plaintiff's 
wife,  during  their  joint  lives,  and  so  as  not  to  be  subject  to  the  debts, 
engagements,  or  control  of  her  said  husband  ;  and,  to  that  end,  that  the 
said  Lord  Howe  should  either  pay  the  same  to  her,  or  to  such  person  or 
persons,  and  for  such  uses  and  purposes  as  she,  from  time  to  time,  (1) 
notwithstanding  her  coverture,  should,  by  writing  under  her  hand,  direct 
and  appoint;  and  should  permit  and  suffer,  or  authorize  her  and  her 
assigns  to  receive  and  take  the  same,  as  she  or  they  should  think  fit ;  and 
that  her  receipt  or  orders  in  writing  should,  notwithstanding  her  cover- 
ture, be  a  sufficient  discharge. 

The  Honorable  Juliana  Page,  widow,  by  her  will  dated  1st  December, 
1776,  gave  and  bequeathed  certain  legacies  to  her  niece,  the  said  Sophia 
Charlotte  Fettiplace,  plaintiff's  late  wife,  in  the  words  following :  "  I 
leave,  in  trust  to  Lord  Howe,  for  the  sole  and  separate  use  of  my  niece 
Charlotte  Fettiplace,  one  thousand  pounds  stock,  and  what  furniture  is 
mine  at  Sir  Gregory  Turner's  house  in  Spring-gardens,  an  account  of 

(i)  Lord  Eldon  G.  observed  upon  this  case,  that  Lord  Thurlow  held  the  expressions  here 
used  "  from  time  to  time,"  &c.,  to  be  equivalent  to  those  inserted  by  his  Lordship's  protective 
care,  in  the  settlement  of  Miss  Watson,  which  were  manifestly  intended  to  restrain  anticipa- 
tion ;  and  yet.  ncTertheless,  that,  in  each  case,  the  whole  subject  matter  being  vested  in  the 
wile,  the  incidents  of  disposition,  either  by  will  or  by  deed,  were  unavoidable  ;  see  in  Roach 
V.  Haynes,  8  Yes.  689,  and  in  1 1  Ves.  221,  222.  It  is  certainly  true,  that  courts  of  equity 
have  "  struggled  hard  "  to  protect  the  separate  property  of  a  feme  covert  against  het  own 
acts,  with  reference  to  it,  whether  implied  (see  the  notes  to  Hulme  v.  Tenant,  antea,  1  vol. 
16},  or  express,  but  they  felt  their  power  inadequate  to  the  effect ;  and  the  "  attempt  was  over- 
ruled in  Pybus  v.  Smith  (postea,  340,  and  1  Ves.  jun.  189) ;  which  Loni  Thurlow  determined 
with  ^reat  reluctance."  Vide  per  Lord  EUdon  C.  11  Ves.  222  ;  and  in  Jackson  v.  Hobhouse, 
2  Merivale,  487.  The  case  of  Jackson  v,  Hobhouse,  2  Meriv.  483,  488,  shows  there  may  be 
cases  where  words  restrictive  of  anticipation  will  be  available  ;  but  the  decisions  of  Loid 
Loughborouffh  C,  in  Whistler  v.  Newman,  4  Ves.  129,  and  Mores  v.  Huish,  6  Ves.  692, 
seem  now  wlbolly  untenable.  Vide  (inter  alia)  per  Lord  Eldon  C,  in  Sperling  «.  Rochfort,. 
8  Ves.  177, 178,  and  Parkes  v.  White,  11  Ves.  223,  &c.    See  also  1  Phillunore^s  Rep.  352. 
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which  is  here  inclosed ; "  and  appointed  Lord  Howe  executor  and  residua- 
ry legatee.  Lord  Howe  proved  the  will ;  and  1000/.  3  per  cent,  reduced 
Bank  annuities  were  set  apart  to  answer  the  legacy  to  plaintiff's  said  late 
wife^  in  the  name  of  Lord  Howe,  as  a  trustee  for  her.  Also,  afler  making 
the  said  indenture,  several  sums  of  money  and  other  property  and  effects 
were,  from  time  to  time,  given  to,  and  saved  by,  the  said  Sophia  Charlotte 
Fettiplace,  and  were  laid  out  in  the  purchase  of  1900/.  3  per  cent,  consol. 
annuities,  in  the  name  of  the  Honorable  Caroline  Howe,  widow,  as  a  trus- 
tee for  the  said  Sophia  Charlotte  Fettiplace. 

Sophia  Charlotte  Fettiplace  died  in  May,  1787,  leaving  her  husband 
surviving  her,   but   having    first   made   a   will,   or  testamentary 
•writing,  bearing  date  1st  July,  1782,  as  follows :  '*  I,  Sophia  Char-      [•Q] 
lotte  Fettiplace,  do  leave  all  my  personal  estate,  and  everything 
belonging  to  me,  to  my  niece  Diana  Frances  Gorges,  of 
Witness  my  hand,  Sophia  Charlotte  Fettiplace."     And  the   defendant 
Diana  Frances  Georges  obtained  administration,  with  the  will  annexed, 
to  the  said  Sophia  Charlotte  Fettiplace. 

The  plaintiff  filed  the  present  bill,  insisting  that  his  late  wife  had  no 
power  to  make  such  will,  he  never  having  assented  to  the  same,  or  to  her 
having  such  separate  property ;  and,  therefore,  praying  a  transfer  of  the 
stock  to  himself. 

Mr.  Mansfield^  and  Mr.  Grahrnn,  for  the  plaintiff.  There  is  nothing 
in  this  case  to  authorize  Mrs.  Fettiplace  to  make  a  will ;  therefore  the 
plaintiff  is  entitled,  as  a  common  law  right,  to  all  the  property  his  wife 
left  behind  her.  If  there  be  anything  to  entitle  her  to  make  a  will,  it 
must  be  the  deed ;  but  this  was  no  contract  before  marriage,  or  in  con- 
sideration of  any  fortune  brought  by  her,  and  they  never  had  been  separ- 
ated before  the  deed,  were  merely  so  in  consequence  of  his  distresses. 
There  is  not  a  word  in  the  deed  that  implies  any  engagement,  on  the  part 
of  Mr.  Fettiplace,  that  she  shall  have  a  power  of  disposal  of  what  she  may 
acquire ;  and  it  does  not  at  all  follow  from  such  an  appropriation  of  his 
property.  There  are  dicta  with  respect  to  savings  from  pin-money,  or 
other  separate  property,  that  the  wife  shall  be  at  liberty  to  dispose  of 
them,  and  even  that  she  shall  be  preferred  against  the  heir ;  but.  not 
where  it  is  a  mere  provision  made  as  this  is.  Then  1000/.  is  given  to  her 
for  her  sole  and  separate  use  ;  but  from  such  a  gift,  without  the  assent  of 
the  husband,  no  power  of  disposal  can  arise.  If  a  power  of  disposal 
makes  part  of  the  gift,  and  the  husband  suffers  her  to  take  the  property, 
he  will  be  bound;  but  it  does  not  follow,  from  the  gifl  being  to  the  sole 
and  separate  use,  that  he  shall  be  deprived  of  anything  she  might  leave 
behind  her.  Its  being  to  her  sole  and  separate  use  is  so  strictly  confined 
to  being  so  during  the  coverture  only,  that  being  so  left  during  the  time 
of  a  former  husband,  does  not  prevent  the  disposing  power  of  a  second. 
Thidor  V.  \8amyne^  2  Vern.  270,  and  Sir  Edward  Turner's  case,  there 
cited.  With  respect  to  real  estates,  it  has  been  held,  that  the  act  of 
the  husband  (consenting  to  her  having  a  power  of  disposal)  will 
*not  bind  the  heir,  who  cannot  be  bound  but  by  a  fiine.  Peacock  [*10] 
V.  Monk,  2  Vesey,  190.  If  the  Court  has  held  that  the  heir  shall 
not  be  bound  by  the  act  of  the  husband,  there  is  no  reason  the  husband 
himself  should  be  bound  by  the  act  of  a  stranger.  Then,  is  there  any- 
thing in  the  gift  that,  necessarily,  implies  a  power  of  disposal  ?  With 
respect  to  the  construction  of  powers,  it  is  the  same  with  respect  to  a 
legal  estate,  and  an  use.  If  an  ejectment  was  brought,  by  the  heir-at- 
law  of  the  wife,  against  her  devisee,  of  land  so  given,  it  would  sound  very 
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iiarshly,  in  a  court  of  law,  that  he  should  be  bound  by  such  a  power. 
Then,  the  Court  will  lean  as  much  in  favor  of  the  rights  of  the  husband, 
as  of  those  of  the  heir-at-law.  If  the  question  was  whether,  bj  such  a 
gill  to  the  sole  and  separate  use,  a  power  of  devising  was  given,  the  Court 
must,  reluctantly,  declare  it  was  bound  to  give  that  construction ;  the 
words  do  not,  naturally,  give  a  power  to  dispose. 

Lord  Chancellor.  The  case  of  Peacock  v.  Monk  supposes  that  there 
may  be  such  an  agreement  as  will  bind  the  heir ;  although,  where  the 
wife  makes  a  voluntary  disposition  against  the  heir,  it  cannot  be  carried 
into  execution  :  but,  with  respect  to  personal  property,  her  disposition  is 
good,  (a) 

Mr.  Solicitor  mentioned  the  case  of  Wright  v.  Lord  Cadogan  (6 
Brown.  Pari.  Cases,  156),  where  it  was  held,  that,  though  the  will  of  land 
was  hot  ffood  at  law,  yet  it  was  a  good  will  in  equity  ;  and  Hearle  ▼. 
CrreetUkonk,  1  Vesey,  298,  that  where  personal  property  was  so  given  to  a 
wife,  she  is  considered,  as  to  it,  as  a  feme  sole. 

Lord  Chancisllor.  In  that  case,  if  the  wife  makes  no  disposition, 
the  husband  takes  it  as  next  of  kin,  (2)  not  from  his  marital  rights.  (2) 
All  the  cases  show  that  the  personal  property,  where  it  can  be  enjoyed 
separately,  must  be  so  with  all  its  incidents,  and  the  jus  dispmundi  is  one 
of  them.  (6) 

Bill  dismissed  ;  costs  (by  consent)  out  of  the  property. 

(2)  This  seems  aa  inacxamte  expression.  Sabseqnent  judges  have  observed,  that  the  hus- 
band is  in  no 'respect  "next  of  kin"  to  his  wife,  nor  she  to  him:  upon  her  death,  he  is 
entitled  to  her  property,  rights,  and  credits,/ure  mariHf  taking  out  letters  of  administration 
to  her,  and  that  this  right  is  not  viven  by  the  statutes,  though  acknowledged  hj  them.  See 
per  Lord  C,  in  Watt  v.  Watt,  3  Yes.  246,  247,and  Garrick  v.  Lord  Camden,  per  Lord  Eldoo 
C.  14  Yes.  372,  381,  382.  <<  4  Kent  (5th  ed.),  136  ;  Jenkins  v.  Freyer,  4  Paige,  47  ;  M'Kay 
V.  Allen,  6  Terger,  44  ;  Stewart  v.  Stewart,  7  John.  Ch.  229  {  Hunter  v.  Hallet,  1  Edw.  388. 
But  see  Byrne  v.  Stewart,  3  Desaus.  148 ;  EUms  «.  Hoghes,  tb.  161.  ^ 

(a)  See  Hodssden  v,  Lloyd,  2  Bro.  C.  C.  634.  644. 

(b)  Clancy,  Iti^hu  of  Women,  ch.  7  (Am.  ed.),  p.  308,  et  seq.  321 ;  Sngden  on  Powers 
(4th  Eng.  ed.),  116,  116;  2  Kent  (5th  ed.).  170-172;  2  Story,  Ea.  Jur.  ch.  37,  §1390, 
note,  S  1392,  note  ;  Long  v.  White,  6  J.  J.  Marsh.  230 ;  Keene  v.  Johnston,  1  Jones  &  C. 
266 :  Uulme  V.  Tenant,  1  Bro.  C.  C.  16, 17, 19,  20, 21,  and  notes  and  cases  cited  in  reference 
to  the  power  of  the  wife  over  her  separate  property.    See  Socket  9.  Wray,  4  Bro.  C.  C. 


[*11]  *Bancroft  v.  Went  worth. 

(No  Entry.) 

Plea  of  the  stock-jobbing  act,  (1)  to  a  bill  for  discovery  of  stock  transactions,  overmled,  [as 
the  2d  section  ot  the  act  requires  parties  to  make  a  discovery,  whereon  to  foand  an  ac- 
tion.] (2) 

[In  Chancery.  Lincoln's-Inn-Hall,  21st  April.  1803.  Under  the  act  against  stock-jobbing, 
the  "  six  months,"  in  the  Ist  section,  means  lunar  months,  and  no  discovery  lies  where  the 
cause  of  action  arose  prior  to  the  expiration  of  six  lunar  months.  Pleading.  Use  of  the 
charging  part  of  bills.    Windale  o.  Fall,  in  note.] 

The  plaintiff  filed  his  bill  against  the  defendant,  charging  that  the  de- 
fendant had  received  several  sums  of  money,  enumerating  them,  to  the 

fl)  7  Geo.  2,  c.  8,  commonly  called  Sir  John  Barnard's  act. 

(2)  It  is  very  observable,  that  the  generality  of  this  position  has  been  since  confined  by 
Lord  EUdon  C.  to  cases  merely  within  the  first  section  or  the  act ;  and  that  defendants  are  at 
liberty  to  avoid  discovery,  in  cases  within  the  6th  and  8th  sections.  Bullock  v.  Richardson, 
U  Ves.  373.    Vide  also  Beames's  EUem.  Pleas,  261,  and  note.    It  is  further  to  be  noticed, 
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amount  of  5000/.  and  upwards,  from  different  persons,  for  his  the  plaintiff's 
use,  for  which  the  plaintiff  had  no  voucher ;  and  that  the  defendant 
refused  to  come  to  an  account,  but  pretended  that  the  plaintiff  was 
indebted  to  him  in  a  sum  of  2000/.  and  upwards,  for  a  stock  loss,  in  conse- 
quence of  purchases  and  sales  of  stock  made  by  order  of  plaintiff;  charg- 
ing, on  the  contrary,  that  he  had  never  given  the  defendant  any  directions 
to  purchase  or  to  sell  stock ;  praying  an  account,  and  that  defendant  do 
pay  to  plaintiff  what  shall  appear  to  be  due  to  him. 

To  this,  the  defendant  pleaded,  in  bar,  the  act  of  the  7th  Geo.  2,(1) 
against  stock-jobbing,  by  which  it  is  enacted,  that  all  contracts  made 
for  transferring  stock,  whereof  the  persons  contracting  are  not  possessed, 
shall  be  void,  and  the  persons  making  such  contract  shall  forfeit  500/., 
and  that,  by  a  discovery,  he  might  make  himself  liable  to  the  penalty  in 
the  act. 

The  plea  being  set  down  to  be  argued,  was  overruled,  on  the  2d  sec- 
tion of  the  act,  by  which  the  party  is  bound  to  answer  any  bill  that  may 
be  filed  in  a  court  of  equity.  (2)  (3) 

that  Lord  Eldon  C.  determined  that  the  expression  of  six  months,  in  the  Ist  section,  means 
lunar  months  only ;  and  that  (in  consequence)  no  discovery  can  be  compelled  where  the 
cause  of  action  appears  to  have  been  prior  to  the  expiration  of  six  lunar  months.  Windale  v. 
Fall,  on  Demurrer,  21st  April,  1803.  Editor's  MSS.  The  Editor  perceiving  the  case  to  be 
wholly  unreported,  and  thinking  the  doctrine  it  contains  very  valuable,  subjoins  (aAer  note  3) 
a  correct  copy  of  his  own  note,  taken  in  Court  at  the  time. 

(1)  See  note  (I)  in  the  preceding  page. 

12)  See  note  (2)  in  the  preceding  page. 

(3)  Lord  Redesdale's  notes  question  whether  an  indictment  would  not  lie ;  and  refer  to  Mr. 
J.  Ashhurst's  judgment,  in  Rex  v,  Sainsbury,  4  T.  R.  462. 

WiNOALS  V.  Fall,  on  Demurrer. 

Bill  of  discovery  in  aid  of  an  action  at  law,  under  the  1st  section  of  Sir  John  Barnard's  act 
against  stock-jobbing ;  7  Geo.  2,  c.  8.  Alleged  that  on  the  20th  July,*  1802,  defendant  en- 
tered into  vanous  contracts,  &c.  with  plaintiff,  who  acted  therein  as  a  broker  for  deliveries, 
potts,  and  refusals,  of  stock,  &c.  &c.  contrary  to  that  act,  and  that  on  the  22d  of  same  July,* 
plaintiff  paid  the  sum  of  300/.  in  respect  thereof,  on  account  of  his  principal. 

The  bill  then  stated  that  plaintiff  Drought  his  action  for  the  recovery  of  "  the  sum  afore- 
said," upon  the  19th  of  January,  1803. 

The  bill  then,  after  various  statements,  as  to  the  other  contracts,  &c.  (without  specifying 
any  further  payments)  charged  in  these  words,  that  "  all  the  said  payments  were  made 
within  six  months  of  the  action  commenced,"  and  to  this  bill  there  was  a  general  de- 
murrer. 

Mr.  Romilly,  and  Mr.  Hall,  for  the  demurrer.    Mr.  Hart,  in  support  of  the  bill. 

Lord  Chancellor.  —  "  It  is  in  this  suit  unnecessarv  to  say  more  upon  the  fisict  of  one  of  the 
parties  being  a  broker ;  and  upon  the  question  of,  wnether,  in  such  a  case  as  this,  they  are 
within  the  act,  than  that  brokers  are,  under  this  act  in  general,  more  responsible  than 
others." 

Here,  the  plaintiff  comes  into  et^uity  for  a  discovery  by  virtue  of  the  special  provisions  of 
the  act  in  question.  Therefore  is  it,  that  his  statement  must  be  consistent  with  what  is 
required  by  the  act ;  and  to  entitle  him  to  the  benefit  of  that  point  which  relates  to  the  dis- 
covery [sect.  2],  he  must  show  himself  entitled  to  bring  his  action  as  therein  prescribed. 

His  Lordship  then  stated  the  1st  section  of  the  act,  relying  upon  "  the  premiums,  sums  of 
money,  &c.,  being  directed  to  be  restored  and  repaid  to  the  person  who  gave  or  paid  the 
same,"  and  the  words  immediately  following,  "  who  shall  be  at  liberty  within  six  months  to 
bring  his  action"  (namely,  such  action  as  therein  specially  directed). 

Such  therefore  being  the  mode  prescribed,  the  first  question  is,  whether  the  plaintiff,  here 
stating  a  transaction  as  a  substantive  cause  of  such  an  action,  and  stating  an  action  actually 
commenced  by  him,  has  by  his  own  showing  made  it  appear  to  have  been  brought  within  six 
months.  He  states,  the  sum  of  300/.  was  paid  by  him  on  the  22d  July,  1802,  and  that  he 
commenced  his  action  on  the  1 9th  January,  1803.  It  is  true,  he  has  brous^ht  it  within  six 
calendar  months,  but  not  within  six  lunar  months.  The  act  has  nothing  added  to  the  word 
six  months,  wherefore  it  must  (as  has  been  settled)  (1)  be  construed  to  relate  to  lunar  months. 
Upon  this  principle,  then,  the  action  musi  fail  as  to  the  300/.  Now.  supiiosing  for  the  present 
[as  in  fact  it  is],  this  to  he  the  whole  of  the  plaintiff 's  case,  I  am  quite  clear  he  is  not  entitled 
to  any  discovery  under  the  act,  if  he,  as  to  this,  states  himself  out  of  Court  as  to  his  right  of 
action. 

(l)yidepo«tea. 

*  Note  the  several  datea. 
TOL.  III.  2 
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By  section  the  2d,  "  Persons  who  by  Tirtoe  of  the  act  may  be  liable  to  be  mied  for  the 
moneys,  premiums,  &c.  shall  be  compellable  to  answer  a  bill  in  ec^uityfor  a  discovery."  And 
there  is  m  the  3d  section  a  protestation  against  the  penalties,  m  favor  of  theparty  that 
answers  such  a  bill.  Now  \he  words  in  the  2d  section,  "  as  aforesaid."  connected  with  and 
immediately  following  the  words  *'  to  be  sued  for,"  have  an  inseparable  relation  to  the  verr 
mode  prescrilied  liy  the  act,  and  no  other:  and,  as  the  act  imposes  the  duty,  the  plaintiff 
must  show  that  he  has  proceeded  regularly,  which  (as  is  before  observed^  he  has  not.  m 
respect  of  the  substantive  payment  ot  300<.  Then  the  question  is,  whether  there  is  any  other  ^ 
statement,  from  whence  it  can  be  clearly  collected  there  was  any  other  actual  payment  made. 
There  is,  however,  not  a  syllable  in  the  statement  of  the  bill  as  to  any  other  actual  payment : 
the  whole  of  the  rest  of  it  mentioning  contracts,  &c.  &c.  But  then  it  is  said,  that  tbe  deft- 
czency  is  saved  by  the  charging  part,  viz.  that  "  all  the  said  payments  were  made  wiihia  six 
months."  Now  it  is  clear,  that  whatever  may  be  the  nature  and  effect  of  the  charging  part 
of  bills  (2)  the  words  here,  '*  AH  the  said  payments,"  can  only  relate  to  payments  specifically 
mentioned ;  and  it  is  as  clear  from  this  bill,  that  no  other  payment  was  speciOcally  men- 
tioned than  the  above  sum  of  300/.  Wherefore  I  am  clearly  of  opinion,  that  the  demurrer 
must  be  allowed. 

The  Lord  Chancellor  then  enlarged  upon  the  question  of  lunar  and  calendar  months,  and 
mentioned  the  case  of  the  Southern  Whale  Fishery,  in  B.  R.,  which  was  argued  and  deter- 
mined when  he  was  Attorney-Cxcneral.  And  he  (the  Lord  Chancellor)  then  argued  that  it 
was  obvious,  from  every  clause  of  the  act,  that  the  legislature  intended  calendar  and  not 
hinar  months. 

But  Lord  Kenyon,  C.  J.,  said,  that  the  le^lature's  intention  could  not  be  axgvcd  upon,  if 
they  had  not  made  use  of  expressions  sufficient  in  law.  That  it  would  have  been  very  easy 
to  have  specifically  mentioned  calendar  months  if  it  were  necessary,  but  that,  where  the  word 
**  months"  was  used  singly,  without  more,  the  law  always  intended  thereby  lunar  months.  <3) 
(a)  "  Whereby  my  objections  were  effectually  overruled."  The  consequence  of  which  ie, 
that  the  case  in  question  falls  under  the  same  principle. 

Note.  In  the  course  of  the  judgment,  the  Lord  Chancellor  entered  somewhat  i»lo  the 
nature  of  the  charging  part  of  bills:  viz.  That  originally  a  bill  used  to  consist  only  of  a 
statement  and  a  prayer :  or  if  anything  in  the  nature  of  a  charge  was  added,  it  was  merely 
a  repetition  to  enforce  the  truth  of  the  statement. 

Lord  Eldon  then  proceeded  thus :  "  With  deference  to  Lord  Thurlow,  I  do  not  affree  with 
hie  observation  upon  its  being  so  very  easy  to  frame  bills  ;  and  I  know  it  has  been  the  course 
of  all  able  draAsmen  to  apply  the  charging  part  to  a  variety  of  additional  purposes  to  what 
could  have  been  done  by  a  mere  statement.  (4)  In  my  practice  I  have  fr^uently  thought 
upon  the  subject ;  and  it  seemed  to  me  that  one  of  the  uses  of  a  charge  was  to  supply  the 
necessity  of  an  amendment,  in  case  of  the  defendant's  using  a  defence,  which  the  draftsman 
anticipates  as  certain,  and  answers  effectually.  The  proper  mode  I  think  an  ingenious 
draftsman  will  take,  is  to  consider  what  kind  of  defence  may,  or  is  likely,  to  be  made  at  the 
hearing ;  and,  thus  entering  into  the  spirit  of  the  argumentation  on  the  other  side,  to  answer 
them  effectually  by  char^,  if  he  can.  Such,  a  charge  therefore,  either  prevents  the  setting  up 
•fa  probable  defence,  or  if  it  is  set  up,  is  intended  to  overthrow  it.  And  the  practice  of  using 
this  mode  continues  in  almost  every  bill  that  is  filed.  Mr.  Lloyd,  however,  was  against  this 
mode  and  used  to  say  (and  I  believe  is  still  of  opinion),  "  that  a  bill  ought  to  be  as  short  as 
possible  ;  and  in  particular,  that  it  ought  not  by  any  means  to  su^st  a  defence  to  the  oppo- 
nent." (6)  ^  As  to  the  charffing  part  of  the  bill,  and  the  use  of  it,  see  Story,  Eq.  PI.  ch.  2, 
S  31,  32j  and  the  notes ;  Stafford  v.  Brown,  4  Paige,  88 :  Brinkerhoff  v.  Brown,  6  John,  Ch. 
161  ;  Aikin  v.  Ballard.  Rice^Eq.  13;  P&rhamr.  Randolph,  4  How.  436. 

Per  Lord  Eldoo  C.  from  the  Editor's  MS.  note,  Uken  in  Court. 

(2)  See  per  Lord  Eldon  C.  postea. 

(3)  See  ace.  6  Co.  61.    But  to  this  general  rule  there  are  exceptions ;  and  in  biHs  of  ex- 
change,  and  promissory  notes,  and  in  cases  of  lapse  and  qttare  impedU^  the  term  months 
means  calendar  months.     ^  Siory  on  Bills,  f  143,  330  ;  Bayley  on  Bills  (Am.  ed.  1836),  p.   . 
238 ;  Chitty,  Cont.  (6th  Am.  ed.)  730  a.  > 

•(4)SecMitford'8T.  42,47. 
(6)  Lord  Kenyon,  when  a  pleader,  never  inserted  the  charging  part.  11  Ves.  674, 676. 

(a)  See  Chitty,  Cont.  (6th  Am.  ed.)  730  a,  and  cases  cited  in  note  (u) ;  4  Kent  (5th 
ed.),  95  note  (b) ;  Stackhouse  v,  Halsey,  3  John,  Ch.  74  ;  Creswell  v.  Harris,  2  Sim  &  Stu. 
476.  In  America,  the  old  English  rule  is  consideralily  impaired,  and  the  term  month  usually 
computed,  and  especially  in  statutes  and  judicial  proceedings,  as  calendar.  Commonwealth  v. 
Chambre,  4  Dall.  142 ;  Alston  v.  Alston,  2  Const.  S.  C.  R.  604 ;  4  Kent  (6th  ed.),  96  note  (6) ; 
Story  on  Bills,  f  330,  note  3.  See  Hunt  r.  Holden,  2  Mass.  170  j  Avery  v,  Pixley,  4  Mass. 
460 ;  Hazdm  v.  Mf^or.  4  Bibb.  106. 
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Sedgwick  t?.  Watkins.     [S.  C.  1  Yes.  jun.  49.J 
(No  Entry.) 

Wife's  affidavit,  [to  ground  a  ¥rrit  of  ne  exeat  regno]  against  her  husbaDd,  cannot  be 

receired.  (1) 

Bill  filed  bj  infants  against  the  administratrix  of  an  intestate's 
estate,  who  had  married  again,  and  her  second  husband,  for  distri- 
butive shares.  An  application  had  been  made  for  a  writ  of  ne  ezeat 
against  the  husband  of  the  administratrix,  on  the  affidavit  of  the  wife 
that  he  had  possessed  the  personal  estate  of  the  intestate,  and  was  going 
abroad. 

Lord  Chancellor  was  of  opinion,  that  he  could  not  receive  the  affi- 
davit of  the  wife  against  her  husband,  especially  as  she  was  a  co-defend- 
ant. 

•A  new  bill  was  then  filed,  and  the  wife  made  co-plaintiff  with    [•12] 
the  infants;  and,  on  a  similar  affidavit  of  the  wife,  a  similar  appli- 
cation was  made. 

But,  Lord  Chancellor  said  he  continued  of  opinion,  that  the  evidence 
of  the  wife  could  not  be  received  against  the  husband  in  a  case  of  this 
kind :  (2)  that  the  only  instance  of  the  kind  found  in  the  books  was  a 
case  in  which  Sergeant  Puckering  f  had  granted  a  writ  on  such  an  affi- 
davit ;  but,  on  Lord  EUesmere's  coming  to  the  Great  Seal,  shortly  after- 
wards, a  similar  application  was  made  to  him,  on  the  authority  of  that 
case,  which  he  refused,  (a) 

t  Possibly  his  Lordship  alluded  to  the  case  of  Lake  v.  Dean,  Toth.  168.  Sir  John  Pnck- 
eriar  was  Keeper  of  the  Great  Seal  from  88th  May,  1692,  till  6th  May,  1696,  when  the  Great 
Seaf  was  delirered  to  Sir  Thomas  £gerton,  aAerwards  Lord  Eliesmere :  the  case  in  which  he 
refused  the  application  was,  probably,  Holman  v.  Audley,  Toth.  160.  (3) 

(1 )  See  also  Percy  v.  Powel  (from  Mr.  Bell's  MS.  note),  Beames*s  Ne  Exeat  Regno,  26, 26^ 
and  29^  in  note,  and  GoUinson  v.  Main.  18  Ves.  353. 

(2)  It  seems  that  Lord  ThurIow*s  obserTatioo,  in  the  contemporary  report,  in  I  Yes.  49, 
that  the  only  instance  in  which  a  wife's  affidavit  can  be  used  against  her  husband,  is  to  ob- 
tain security  for  the  peace,  is  incorrect.  See  per  Lord  Eldon  C.  in  De  Mannevilie's  case, 
10  Ves.  66. 

(3)  Vide  Beames's  Ne  Ex.  29,  note. 

(a)  See  1  Smith,  Ch.  Pr.  (Am.  ed.),  680-688 ;  2  Madd.  Ch.  Pr.  (4th  Am.  ed.)  831. 


Delanct  v.  Wallis. 


Affidavit  to  the  equity  of  an  injunction-bill,  where  the  phuntiflf  at  law  is  abroad,  must 
accompany  the  motion  for  the  subpcBua.  (1) 

Where  the  plaintiff  at  law  is  abroad,  and  an  injunction-bill  filed,  and 
motion  that  service  of  the  subpoena  upon  the  attorney  at  law  shall  be 
good  service,  an  affidavit  of  the  truth  of  the  equity  of  the  bill  must  accom- 
pany the  motion  for  the  subpoena,  in  conformity  to  the  practice  in  the 
Court  of  Exchequer,  (a) 

(I)  The  practice  in  the  Court  of  Chancery,  which  seems  about  this  period  to  have  been 
very  fluctuating,  seems  now  long  since  to  have  been  settled  agreeably  to  this  decision.  Vide 
Stephens  v.  Cmi,  4  Ves.  359  ;  13  Ves.  693,  note ;  Kenworthy  r.  Accunor,  3  Madd.  Rep.  561  ; 
and  the  Editor's  note  to  Revet  v.  Braham,  aotea,  2  vol.  640.  The  course  taken,  therefore,  in 
Burke  v.  Vickan,  postea,  24,  seems  quite  contrary  to  the  prevailing  authorities. 

(a)  See  Burke  v.  Vickara,  post,  24  and  note ;  1  Smith,  Ch.  Pr.  (Am  cd.)  606,  606 ;  8 
Madd.  Ch.  Pr.  (4th  Am.  ed.)  198. 
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CoLMAN  V.  Sarel. 

Sarel  v.  Colman. 

[S.  C.  1  Ves.  jun.  60,  quod  vide.] 

(Reg.  Lib.  1789.  A.  fol.  25.) 

A  court  of  equity  will  not  carry  into  execution  a  voluntary  deed,  without  either  a  Taluable  or 
meritorious  consideration.  (1) 

George  Davy,  of  Tiverton,  in  the  county  of  Devon,  attorney  at  law, 
by  indenture,  dated  llth  June,  1767,  made  between  himself  of  the  first 
part,  and  Sarah  Oliver  and  Joan  Dunsford  of  the  other  part,  in  order  to 
make  Joan,  the  wife  of  John  Sarel,  some  satisfaction  for  the  injury  and 
abuse  which  she  had,  most  wrongfully  and  maliciously,  received  from 
Alice,  the  wife  of  said  Geo.  Davy,  and  to  make  some  provision  for  said 
Joan  Sarel's  better  support  and  future  livelihood,  and  in  consideration  of 
55.  granted,  bargained,  and  sold  to  the  trustees,  stock  to  the 
[•13]  amount  of  1000/.  •in  three  per  cent,  bank  annuities,  with  the  inter- 
est and  dividends  to  grow  due  for  the  same,  arising  on  the  death 
of  the  said  George  Davy,  to  hold  the  same  in  trust,  in  case  Joan  Sarel 
should  outlive  him,  to  permit  her  to  receive  the  dividends  during  her  life, 
for  her  own  use,  with  power  to  dispose  of  the  said  1000/.  at  her  death,  by 
deed  or  will,  to  such  child  or  children  of  hers  as  were  then  living,  or  should 
be  living  at  the  time  of  her  death,  in  such  shares  and  proportions  as  she 
should  think  fit ;  and  in  case  the  said  Joan  Sarel  should  die  in  the  lifetime 
of  George  Davy,  he  covenanted  that  he  would,  for  so  long  as  he  should 
live,  pay  the  interest  of  the  said  stocks  to  the  trustees,  for  the  benefit  of 
Joan  Sarel'sthen  present  children,  according  to  such  shares  as  she  should 
give  the  said  capital  stock.  The  said  indenture  contained  a  proviso,  by 
which  the  grantee,  Joan  Sarel,  was  not  to  reside  out  of  Tiverton,  where 
Geo.  Davy  the  grantor  resided. 

Joan  Sarel  died,  16th  January,  1779,  having  first  made  her  will  29th 
December,  1775,  by  which  she  gave  the  said  1000/.  stock  to  be  divided 
among  three  of  her  children  (the  plaintiffs  in  the  cross-bill),  to  wit,  200/. 
thereof  to  plaintiff  Robert  Sarel,  600/.  to  plaintiff  Samuel  Sarel,  and  200/. 
to  plaintiff  Jenny  Sarel. 

Geo.  Davy,  died  15th  December,  1784,  having  made  his  will,  and  ap- 
pointed Colman  and  others  (plaintifis  in  the  original  bill)  his  executors. 

(1)  See  this  case  in  I  Ves.  jun.  60  -  66,  where  it  is  much  better  reported ;  and  where  the 
subsequent  proceedings  are  stated  as  to  the  doctrine,  and  the  case  itself,  see  per  Lord  EUdon 
C.  in  Ellison  o.  Ellison,  6  Ves.  662.  His  Lordship  there  says,  "  I  take  the  distinction  to 
be,  that  if  jrou  want  the  assistance  of  the  Court  to  constitute  you  cestui  gue  Irustf  and  the 
instrument  is  voluntary,  you  shall  not  haTe  that  assistance  for  the  purpose  of^  constituting  vou 
cestui  que  trusty  as  upon  a  covenant  to  transfer  stock,  &c. ;  if  it  rests  in  covenant,  ana  is 
purely  voluntary,  this  Court  will  not  execute  that  voluntary  covenant ;  but  if  the  party  has 
completely  transferred  stock,  &c.,  though  it  is  voluntary,  yet,  the  legal  conveyance  being 
efiectually  made,  the  equitable  interest  will  be  enforced  by  this  Court.  That  distinction  was 
clearly  taken  in  Colman  e.  Sarel,  independent  of  the  vicious  consideration.  I  sUted  the  ob- 
jection, that  the  deed  was  voluntary  ;  and  the  Lord  Chancellor  went  with  me  so  far  as  to 
consider  it  a  good  objection  to  executing  what  remained  in  covenant.  But,  if  the  actual 
transfer  is  made,  that  constitutes  the  relation  between  trustee  and  ceatvi  que  truatf  though 
voluntanr,  and  without  good  or  meritorious  consideration  ;  and  it  is  clear,  in  that  case,  that  if 
the  stock  had  been  actually  transferred  (unless  the  transaction  were  affected  by  the  turpi- 
tude of  the  consideration),  the  Court  would  have  executed  it  against  the  trustee  and  the 
author  of  the  trust."  See  also  further  per  Lord  Eldon  C.  in  Aotrobus  v.  Smith,  12  Yes.  46, 
and  in  Pulvertoft  v.  Same,  18  Ves.  99. 
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No  transfer  of  the  stock  was  made  by  Geo.  Davy,  to  the  trustees  in 
his  lifetime. 

Two  bills  were  filed,  the  first  by  Colman  and  others,  executors  of  Geo, 
Davy,  to  set  aside  the  deed,  as  obtained  by  menaces,  and  pro  turpi  carisa. 
The  second  by  the  children  of  Joan  Sarei,  for  a  transfer,  and  for  the  inter- 
mediate dividends  between  the  death  of  Joan  Sarel  and  that  of  Geo.  Davy, 
in  the  proportions  given  by  their  mother's  will. 

No  evidence  being  given  of  any  violent  means  used  by  Joan  Sarel  for 
obtaining  the  deed,  nor  any  ill  usage  of  her,  by  the  grantor,  till  af\er  the 
deed,  nor  any  proof  of  a  turpis  causa,  but  the  deduction  to  be  drawn 
from  the  clause  by  which  she  was  restrained  *from  living  out  of    [*14] 
Tiverton,  the  original  bill  was  dismissed. 

In  support  of  the  cross-bill,  Mr.  Mansfield,  and  Mr.  Grimwood,  con- 
tended, that  a  mere  voluntary  contract  would  bind  the  grantor,  though  it 
would  not  be  good  against  creditors  ;  and  that  its  being  imprudent,  merely, 
was  not  sufficient  to  set  it  aside  ;  and  for  this  they  cited  the  cases  of  Ft/- 
lers  y.  Beaumont,  I  Vern.  100;  Boughton  v.  Boughton,  1  Atkyns,  625; 
Alkn  V.  Armey  1  Vern.  365 ;  Williams  v.  Codrington,  I  Vesey,  514 ;  in 
which  last  case  it  was  held,  by  Lord  Hardwicke,  that  a  bill  would  lie  for 
satisfaction,  out  of  assets,  of  a  voluntary  contract.  The  cases  which  sa^r 
that  the  Court  will  not  enforce  voluntary  contracts,  as  the  conveyance  or 
devise  of  copyholds  without  surrender,  are  all  against  heirs  at  law.  In 
one  case,  a  defective  conveyance  was  executed  against  the  heir.  Watts  v. 
Bullas,  1  Williams,  60  ;  but,  although  this  has  been  contradicted,  and  the 
rule  has  been  not  to  effectuate  such  conveyances  against  the  heir-at-law, 
it  does  not  apply  to  goods  or  choses  in  action.  The  present  subject  is 
not,  precisely,  in  the  case  of  other  choses  in  action,  because  it  passes,  by 
transfer,  in  the  bank-books ;  yet,  it  so  far  passes  by  the  conveyance,  as  to 
make  the  executor  a  trustee  for  the  assignee ;  and  a  bill  would  lie  against 
the  executor  to  compel  a  transfer. 

Under  the  covenant,  Davy  was  bound  to  pay  the  dividends,  from  the 
death  of  Joan  Sarel,  to  his  own  trustees.  Upon  such  a  covenant,  an  action 
of  debt  would  lie. 

The  Solicitor -General  cited  a  case  of  Goring  v.  Nash,  3  Atk.  189, 
where  Watts  v.  Bullas  was  declared  not  to  be  law. 

But  Lord  Chancellor,  said,  that  wherever  a  voluntary  deed  is  not  suffi- 
cient to  pass  the  subject  out  of  the  conveyor,  (2)  it  never  can  be  carried 
into  execution,  without  it  is  supported  by  a  valuable  consideration,  (a) 
The  effect  of  this  deed  would  be,  to  make  the  conveyor  himself  a  trustee 
during  his  own  life;  and,  in  order  to  raise  a  trust,  there  must  be  a  valua- 
ble consideration ;  or,  at  least,  what  a  court  of  equity  calls  a  meritorious 
consideration,  such  as  payment  of  debts,  or  making  a  provision  for  a  wife 
or  child.  (6) 

His  Lordship,  therefore,    dismissed    the    cross-bill,  (3)    as  far  as   it 

I  See  the  precedingnote. 
,  )  Vide  per  Lord  uldon  C.  in  Haywood  v.  Dimsdale,  17  Yes.  112 ;  who,  referring  to 
this,  and  other  cases,  "  declared  his  opinion,  that  there  was  a  jurisdiction  in  equity  to  order 
a  deed  which  formed  a  cloud  in  a  title  to  be  delivered  up,  although  the  deed  were  void  at 
law." 

(a)  See  2  Story,  Ea.  Jor.  ch.  18,  %  793  a,  9  793  h  ;  Bonn  v.  Winthrop.  1  John.  Ch.  336  ; 
Edwards  v.  Jones,  1  Mybe  &  Craie,  226,  237 ;  Duffield  v.  Elwes,  I  Bligh,  N.  S.  529  -  531  ; 
Jefferysv.  Jefferys,  1  Cfraig^  Phillips.  136,  141  ;  Black  v.  Cord,  2  Har.  AGill.  100  ;  Groves 
T.  Groyes,  3  Young.  &  Jer.  163  ;  Banks  v.  May,  3  A.  K.  Marsh.  436  ;  Wycherley  e.  Wych- 
erley,  2  Eden,  177 :  Hale  v.  Lamb,  ib.  294. 

(6)  See  2  Stoiy,  Eq.  Jur.  ch.  18,  9  793  b. ;  ch.  26,  9  987,  and  cases  cited ;  Ellis  v.  Nimmo, 
Lloyd  &  Goola,  333 ;  Bunn  v.  Winthrop,  1  John.  Ch.  336  -  338 ;  Mintum  9.  Seymour, 
4  John.  Ch.  498,  500 ;  M'Intire  v.  Hughes,  4  Bibb.  187 ;  Fonbl.  Eq.  Bk.  1,  ch.  1,  9  6, 
note  (o)  ;  White  v.  Thompson,  1  Dev.  &  Bat.  493. 
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[*15]    sought  for  a  transfer  of  the  stock,  but  lefl  the  parties  to  bring  an  *ac- 
tion  on  the  covenant,  as  to  the  dividends  between   the  death  of 
Jane  Sarel  and  that  of  the  grantor.  (4)  (c) 

(4)  This  cause  came  on  for  further  directions,  25th  June,  1792,  when  the  iary,  at  the  trial, 
having  found  that  the  deed  was  entered  into  pro  turpi  catuaj  the  cross-bill  was  dismissed. 
(Mr.  Brown's  Addenda.)  See  the  terms  of  the  decree,  and  some  of  the  subsequent  pro- 
ceedings, stated  in  the  report,  i  Ves.  jun.  66,  66. 

(c)  The  decree  was,  that  the  original  bill  should  be  dismissed  without  costs ;  that  the 
cross-bill  should  be  retained  twelve  months,  during  which  time  the  plaintiffs  in  it  should  b« 
at  libertjr  to  bring  an  action  upon  ffiving  security,  to  be  approved  by  a  Master,  to  answer  the 
costs  of  it ;  on  non-compliance  with  these  terms,  the  bill,  at  the  end  of  the  year,  to  stand 
dismissed  with  costs. 

The  plaintiffs  in  the  cross-bill  did  nothing  till  the  1st  November,  1790;  when  the; 
applied  to  have  the  time  for  bringing  the  action  enlarged  for  six  months,  which  the  Lord 
Chancellor  thought  reasonable,  and  orderexl.  Upon  that  order  they  commenced  the  action, 
without  giving  security  for  the  costs. 

Upon  the  11th  Mr.  Mitford  moved  to  amend  the  minutes  of  the  last  order,  by  inserting  the 
terms  contained  in  the  decree  ;  and  the  Lord  Chancellor  granted  the  motion,  declaring  he 
meant  not  to  discharge  the  terms,  when  he  enlarged  the  time.  (From  Mr.  Vesey's  report.) 
Lord  Eldon,  in  Hajrward  v.  Dimsdale,  17  Ves.  112,  alludes  to  the  dismissal  of  the  cross-bill 
in  speaking  of  the  jurisdiction  of  the  Court  in  ordering  deeds,  du:.  to  be  delivered  up  ;  as  to 
which.  Tide  Ryan  v.  Mackmath,  the  next  case.  — Eden. 


Rtan  17.  Mackmath. 
(Reg.  Lib.  1789.  B.  fol.  ^.) 

[Whether  a  court  of  equity  will  order  bills,  notes,  or  securities,  which  are  void  at  law.  to  be 
delivered  up.]  (1)  A  partner,  after  the  partnership  ceased,  gave  a  joint  note.  Bill  filed 
to  strike  out  the  plaintiff's  (the  former  partner's)  name,  have  the  bill  retained  for  a  year, 
and  a  trial  had  ;  when  the  maintiff  at  law  could  not  prove  the  partnership,  and  was  non- 
suited ;  yet  Lord  Chancellor  (on  equity  reserved)  refused  to  decree  toe  name  to  be 
erased.  (1) 

[Equity.  Jurisdiction  void.  Deed.  Equity  will  deliver  up  a  deed,  if  fraudulently  made, 
taough  void  at  law.  See  Ryan  v.  Mackmath,  3  Bro.  Rep.  contra.  Allowances.  Lessee 
under  a  lease,  void  for  his  own  fraud,  not  entitled  to  allowances  for  lasting  improvemenU. 
Pierce  v.  Webb  &  Sulker,  note.] 

The  plaintiff,  Philip  Ryan,  and  the  defendant,  Edward  Ryan,  had  been 
concerned  together  in  trade  as  co-partners,  but  that  partnership  had  ceaaed 
in  the  year  1774.  In  1788,  Edward  Ryan  gave  a  note,  in  the  joint  names 
of  himself  and  plaintiff,  to  defendant  Sarah,  now  the  wife  of  the  defendant 
Mackmath,  as  follows :  '^  London,  March  2,  1788,  four  years  after  date, 
we  promise  to  pay  to  Miss  Sarah  Stuart,  or  order,  the  sum  of  six  hundred 
and  fifty  pounds,  value  received,  Edward  and  Philip  Ryan."  Which  note 
being  unpaid,  the  defendant  Stuart  brought  an  action  against  the  plaintiff, 
upon  which  he  filed  the  present  bill,  charging  that  no  co-partnership  was 

(1)  Sir  S.  Romilly  stated,  in  Jackman  v.  Mitchell,  that  Lord  Thurlow's  decision  in  the 
principal  case  was  much  disapproved  of  at  the  time,  13  Yes.  5S6.  Lord  Eldon  G.  observed, 
m  the  Mayor  of  Colchester  v.  Lowten,  1  Ves.  %u  Beames,  344,  that  his  "  opinion  had  always 
been  (differing  as  it  did  from  others)  that  a  court  of  equity  had  the  jurisdiction  and  duty  to 
order  a  void  deed  to  be  delivered  up  to  those  whose  property  it  afiected."  His  Loidship  had 
often  before  expressed  himself  accordingly  ;  frequently  alluding  to  the  practice  of  the  Court 
of  Exchequer,  which  is  noticed  in  the  argument  of  tne  principal  case  with  regard  to  void 
policies,  ttc. ;  and  deprecating  the  idea  of  a  omrt  of  equity's  snnering  such  a  cloud  to  remain 
upon  any  person's  title."  See  particularly  in  Bromley  v.  Holland,  7  Ves.  16, 19,  20,  31,  and 
in  Hay  ward  v.  Dimsdale,  17  Ves.  112.  Lord  Eldon  C.  also  alluded  to  the  same  subject  in 
Jervis  r.  White,  7  Ves.  414,  416.  See  likewise  ner  M.  R.  in  Hawes  v,  Wyatt,  8  Cox,  364, 
and  the  case  of  Pierce  v.  Webb,  determined  by  Lord  Louffhborough  C.,  7tQ  Feb.  1792,  in 
the  Editor's  note  to  the  next  page,  from  Lord  Colchester's  MSS. 
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at  the  time  sabsisting  between  them,  and  that  there  was  no  consideration 
for  the  note,  but  it  was  a  contrivance  between  defendants  Edward  Ryan 
and  Stuart  to  injure  him,  and  praying  that  the  note  might  be  delivered  up 
to  be  cancelled  ;  or  if  it  should  appear,  that  the  defendant  Stuart  gave  de« 
fendant  Edward  Ryan  any  consideration  for  the  same,  that  he  alone  might 
be  answerable  to  her  for  the  same,  and  that  the  plaintiff's  name  might  be 
erased  therefrom,  and  the  defendant  restrained  by  injunction  from  indors- 
ing or  negotiating  the  said  note. 

Upon  the  cause  coming  on  to  be  heard,  28th  June,  1788,  before  Mr.  !• 
Buller,  sitting  for  the  Lord  Chancellor,  he  ordered  that  the  cause  should 
stand  over  till  the  first  day  of  causes  in  Trinity  term  ;  and  that,  in  the 
mean  time,  the  defendant  Stuart  should  be  at  liberty  to  bring  an  action 
against  the  plaintiff  and  the  defendant  Edward  Ryan  on  the  note.  In  pur- 
suance of  the  order,  the  defendant  Mackmath,  and  his  wife,  brought  an 
action  against  the  defendant  Edward  Ryan  and  plaintiff  Philip  Ryan ; 
when,  not  establishing  the  partnership  to  the  satisfaction  of  the  jury,  and 
the  action  being  a  joint  one,  they  were  nonsuited. 

It  came  on  again,  upon  the  equity  reserved,  the  first  day  of  causes 
in  the  present  term,  when  the  Lord  Chancellor  expressing  a 
*doubt  whether  he  could  order  the  bill  to  be  delivered  up,  or  plain-  [*16] 
tiff's  name  to  be  erased,  it  stood  over,  to  look  into  cases  on  the 
subject.  And  coming  on  again,  Mr.  Solicitor' Genercd,  and  Mr.  Abbot^  (2) 
for  the  plaintiff,  insisted  this  was  a  common  equity,  upon  the  ground  of 
bills  quia  timet  between  reversioner  and  tenant  for  life,  and  between  surety 
and  principal,  Viner,  tit.  quia  timet;  that  the  evidence  given  at  law,  not 
being  sufficient  to  bind  the  plaintiff,  he  ought  now  to  be  secured  against 
being  harassed  by  future  actions,  or  having  the  note  negotiated  into  other 
hands,  when  he  might  no  longer  be  able  to  make  the  same  defence  as  he 
had  in  the  present  action.  I'hey  cited  the  Bishop  of  Winchester  and 
Foumier,  2  Vesey,  445,  where  the  note  was  ordered  to  be  leA  with  the 
register,  and  an  opportunity  given  to  the  defendant  to  try  its  validity  ;  and 
the  case  of  Bridge  v.  Ectdotes,  there  cited,  where  it  was  proved  that  the 
party  said  to  execute  was  in  another  place  :  in  that  case  the  Chancellor  order- 
ed it  to  be  tried,  but  it  was  not,  the  issue  being  taken  pro  confesso.  Equity, 
therefore,  ought  to  relieve.  In  principle,  there  is  no  difference  between 
this  and  forgery.  The  partnership  being  at  an  end,  Edward  Ryan  had 
DO  authority  to  sign  the  plaintiff^s  name  here :  in  the  case  where  the  name 
is  really  written  by  the  party,  the  Court  has  relieved,  and  ordered  the  se- 
curity to  be  given  up,  as  in  the  case  of  notes  for  gaming  transactions,  and 
marriage-brokage  bonds.  But  in  this  case,  the  issue  having  been  tried  and 
found  against  the  note,  it  ought  to  be  given  up.  (2)     In  Whittingham  v. 

(2)  Mr.  Mansfield  and  Mr.  Abbot  (now  Lord  Colchester)  were  of  counsel  also  for  the 
plaintiff  with  the  Solicitor-General.  The  Editor  finds,  amongst  Lord  Colchester's  notes,  a 
transcript  of  his  Lordship's  most  able  argument  on  the  occasion :  but  he  scarcely  thinks 
himself  warranted  to  insert  it.  It  seems,  however,  proper  to  observe,  that  the  cases  of 
Chennel  v.  Churchman,  and  Minshaw  v.  Jordan  (which  are  stated  in  Mr.  Brown's  note), 
were  copied  by  Mr.  Brown  from  Lord  Colchester's  own  notes.  Lord  Colchester's  collection 
ooDtains  a  subsequent  case  upon  the  subject,  which  is  as  follows :  — 

PnacE  9.  Wbbb  and  StalKsb.    [In  Chancery,  Feb.  7, 1792.] 
This  WHS  a  bill  filed  by  the  purchaser  of  a  leasehold  esUte  at  Windsor,  stating  that  in 
August,  1789,  the  puicluae-deedfl  were  executed,  the  defendant  Webb  having   expressly 
represented  that  the  tenanto  were  all  at  will,  and  had  no  leases  \  but  that  afterwards  de- 
fendant Stalker  set  up  a  lease  ibr  seven  years,  dated  March,  1789. 

The  bill  charged  that  this  lease  was  a  fraud ;  that  it  was  in  fact  executed  in  November, 
1789 ;  and  that  Stalker  had  actually  applied  to  plaintifi*  in  October,  1789,  begging  to  be  con* 
tinned  as  tenant ;  and  that  he  did  not  pretend  to  set  up  this  lease  tul  February,  1790. 
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T%omhurgh^  2  Vera.  206,  a  policy  of  insurance,  obtained  by  fraud,  was 
ordered  to  be  delivered  up.  In  Chennel  v.  Churchman^  t  in  the  Exche- 
quer, 1776,  an  action  had  been  brought  upon  notes  of  hand  obtained  with- 
out consideration,  judgment  obtained,  and  execution  issued  out  and  exe- 
cuted. The  Court  ordered  the  money  to  be  returned,  and  a  per- 
[*17]  petual  injunction  against  'tendering  or  negotiating  the  notes.  Id 
\Minshaw  v.  Jordan,  at  the  Rolls,  Mich.  1786,  the  bill  was  filed  to 
have  a  note  for  1000/.  delivered  up.  It  had  been  obtained  from  the  plain- 
tiff, by  the  defendant,  for  procuring  the  father  to  make  a  will  in  the  plain- 
tiflTs  favor,  whom  he  was  inclined  to  disinherit  The  bill  was  retained, 
with  liberty  to  the  defendant  to  bring  an  action  at  law,  and  upon  the  trial, 

The  prayer  was.  that  this  lease  might  be  declared  fraudulent,  and  delivered  up  to  be  can- 
celled ;  oTf  if  the  lease  was  bona  Jide  executed  prior  to  the  purchase,  then  that  Webb,  the 
Tendor,  might  make  satisfaction,  and  that  issues  might  be  directed  for  that  purpose. 

Mitford  and  Abbott,  for  plainliff. 

Lloyd  and  Stanley,  for  defendants,  insisted  that  there  was  no  equity  to  sustain  this  bill ; 
none  against  Webb,  because  he  has  no  interest  in  the  lease,  which  is  impeached  :  and  none 
asainst  Stalker,  Ijecause  it  appeared  by  the  answer,  that  the  lease  was  ante-;datea,  and  that 
plaintiff,  haying  that  discovery,  should  have  dismissed  his  bill  and  broujjht  ejectment,  where. 
It  appeared  by  his  own  witnesses,  he  could  have  proved  the  true  execution  to  have  been  sub- 
sequent to  the  purchase-deed,  and  so  might  have  recovered  possession  at  law ;  and  that  equi- 
S  would  not  compel  the  delivery  of  a  deed,  whereof  no  use  could  be  made  at  law.  Also  that 
is  lease  was  a  rack-rent  lease,  and  no  incumbrance  within  the  covenant  and  representation. 
Also,  they  insisted,  that  Stalker,  having  proved  expenses  for  lasting  improvements,  he  was 
entitled  to  those  allowances. 

Lord  Chancellor  decreed  for  plaintiff,  with  costs ;  and  ordered  the  lease  to  be  delivered  up 
to  be  cancelled,  and  did  not  direct  any  allowance  for  improvements.  He  said,  it  had  never 
been  doubted,  that  if  a  man  would  create  a  forged  deed  (of  which  no  use  could  have  been 
made  at  law),  yet  equity  will  interfere  and  deliver  it  up ;  and  that  this  was  a  gross  and 
scandalous  fraud. 

t  Chennel  v.  Churchman,  Exchequer.  22d  Feb.  1776.  — Bill  stated  that  Edward  Bicker- 
ton,  clerk,  had.  in  Mich.  1770,  exhibited  his  bill  in  this  Court  against  the  plaintiff  Chennel, 
setting  forth,  tnat,  as  rector  of  Ewhurst,  in  the  county  of  Surry,  ne  was  entitled  (int.  al.)  to 
the  tythes  of  wood  and  coppice-ground,  and  prayed  the  usual  account. 

Chennel  answered  this  bul,  but  his  defence  becoming  the  common  cause  of  the  parish, 
Churchman,  as  the  occupier  of  the  same  parish,  encouraged  Chennel  to  persevere  in  his 
defence,  and  promised  to  advance  him  money,  from  time  to  time,  to  support  it. 

Accordingly  Churchman  advanced  several  sums  of  money  to  Chennel,  to  the  amount  of 
63/.  towards  the  support  of  the  cause,  for  which  he  took  three  promissory  notes  from  Chen- 
nel, promising  that  no  improper  use  snould  be  made  of  them :  but  Churchman,  soon  after- 
wards, put  the  three  notes  in  suit  against  Chennel ;  and,  in  order  to  restrain  Churchman  from 
proceeding  to  recover  their  value  at  law,  he  filed  a  bill  to  restrain  Churchman  from  so  doing, 
andpraying  that  the  notes  in  question  might  be  delivered  up  to  be  cancelled. 

The  defendant  answered  evasively,  and  the  plaintiff  proved  his  case. 

At  the  hearing,  the  Court  declared  the  notes  were  put  in  suit  against  good  conscience,  and 
that  the  plain  tin*  was  entitled  to  relief  against  them,  and  decreed  that  the  money  levied 
on  the  execution,  viz.  64/.,  should  be  repaid  to  the  plaintiff,  and  that  a  perpetual  injunction 
should  issue,  and  that  it  should  extend  to  the  indorsing,  or  further  negotiation,  of  the  notes  ; 
and,  as  to  that  head  of  equity,  decreed  the  plaintiff  his  costs. 

But  in  regard  to  such  part  of  the  bill  as  sought  to  compel  a  specific  performance  of  the 
agreement  to  reimburse,  &c.  the  Court  dismissed  it  with  costs. 

t  Minshaw  9.  Jordan,  Rolls,  Mich.  1785.  Bill  tiled  to  have  a  prromissonr  note  for  1000/. 
payable  to  defendant  or  order,  delivered  up,  and  cancelled,  as  obtained  by  fraud  and  without 
consideration  ;  the  allegation  being  that  it  was  given  to  defendant  for  having  procured  plain- 
tiff's father  to  make  a  will  in  jilaintiff's  favor.  The  bill  also  prayed  an  injunction  to  stay 
action  at  law,  and  prevent  negotiation  of  the  note. 

Answer — admitted  the  facts,  but  insisted  the  note  was  not  fraudulent,  but  given  volunta- 
rily for  defendant's  good  services,  and  insisted  upon  a  right  to  indorse  and  negotiate. 

The  decree  was,  *'  that  the  bill  be  retained  till  the  last  day  of  Easter  term  next,  with 
liberty  to  the  defendant  to  proceed  in  his  action,  and  in  default  of  proceeding  to  trial  in  such 
action^  within  the  time  aforesaid,  his  Honor  reserved  the  consideration  of  costs,  and  further 
directions  ;  and  any  of  the  parties  to  be  at  liberty  to  apply." 

Upon  the  trial  at  law,  a  verdict  was  found  for  the  plaintiff,  and  the  cause,  in  this  Court 
coming  on,  upon  the  equity  reserved,  in  Trinity  term,  1787,  his  Honor  (Sir  Lloyd  Kenyon) 
ordered  and  decreed,  that  the  defendant  should  deliver  up  to  the  plaintiff  the  note  in 
question,  to  be  cancelled.  And  it  was  ordered,  that  an  injunction  be  awarded  to  re- 
strain the  defendant  from  proceeding  at  law  on  the  said  note ;  and  the  same  to  be 
perpetual.  And  it  was  farther  ordered,  that  the  defendant  do  pay  unto  the  plaintiff  costs  of 
this  suit,  dtc. 
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the  plaintiff  obtained  a  yerdict;  and,  upon  the  cause  being  set  down  on 
the  posteOf  there  was  a  decree,  that  the  defendant  should  deJiver  up 
the  note;  and,  though  there  might  have  been  a  defence  at  •law,  [•IS] 
Lord  Kenyon  said  this  Court  had  a  concurrent  jurisdiction.  But, 
in  the  present  case,  the  equity  of  the  case  is  admitted  by  the  Court's  hav- 
ing retained  the  bill.  It  is  a  necessary  consequence  of  such  retainer,  that 
the  remedy  is  admitted  to  be  in  equity.  It  would,  otherwise,  be  a  fraud 
upon  the  suitor  ;  and  the  point  has  been  determined  in  the  case  of  the 
Duke  of  Leeds  v.  New  Radnor,  (ante,  vol.  ii.  p.  518.)  (3) 

Mr.  Fontblanque,  for  the  defendant,  insisted  that,  in  this  case,  the 
defence  was  at  law,  where  it  would  be  incumbent  on  any  person  bringing 
an  action  to  prove  the  partnership.  That  the  cases  have  all  proceeded  on 
the  ground  of  there  being  no  defence  at  law,  on  which  circumstance  the 
equitable  relief  depends.  1  Vern.  98 ;  Law  v.  Law^  Forrester,  140 ; 
Lord  Talbot  said,  that  the  bond  being  good  at  law,  was  the  ground  of 
relief  here.  He  likewise  referred  to  Hanington  v.  Du  Chaiel,  ante,  vol. 
i.  p.  124. 

Lord  Chancellor  said  —  The  point  turned  upon  the  extent  of  the 
relief;  and  that,  in  order  to  decree  the  bill  to  be  delivered  up,  or  the  name 
erased,  he  must  determine  that  wherever  one  party  hath  an  instrument 
upon  which  he  cannot  maintain  an  action  at  law,  he  must  be  decreed  to 
give  it  up.  That  the  bent  of  his  inclination  was  against  laying  down  the 
rule  to  this  extent ;  and  the  cases  rather  tended  to  the  contrary  opinion. 
In  Minsha»o  v.  Jordan^  there  was,  not  only  no  good  consideration,  but 
there  was  a  bad  one.  He  thought,  therefore,  he  could  not  make  the 
decree,  {a) 

(3)  It  is,  boweTeri  "  by  oo  means  a  necessaiy  consequence  that  the  Court  will  not  ulti- 
mately  determine  against  a  plaintiff  in  eouity,  because  the  bill  has  been  retained."  See  per 
Sir  Vv.  Grant,  M.  R.  in  Harwood  v.  Oglander,  6  Yes.  226 ;  and  Geast  v.  Barber,  antes, 
2  vol.  61,  with  the  Editor's  note. 

(a)  The  jurisdiction  of  a  court  of  equity  in  such  a  case  is  now  maintained  in  its  fullest 
extent.  2  Story.  Eq.  Jur.  ch.  17,  f  700,  9  698,  9  699  ;  Hamilton  9.  Cummings,  1  John.  Ch« 
620  -  624,  and  tne  cases  cited ;  Simpson  v.  Howden,  3  Mylne  6i  Craig,  104,  106  :  PiersoU  v. 
Elliott,  6  Peters,  96  ;  Duncan  v.  Worrall,  10  Price,  31  ;  Pettit  v.  Shephard,  6  Paige,  493 ; 
Torrey  9.  Buck,  1  Green,  Ch.  367  ;  Jones  v.  Perry,  10  Yerger,  69 ;  Thompson  v.  Graham, 
I  Pftige,  384 ;  Leigh  v.  Everhart,  4  Monro.  380 ;  Maise  v.  Gk>wer,  Mar.  &>  Yerg.  383 ; 
M'Meekin  v.  Edmonds,  I  Hill,  Ch.  298. 

But  where  the  illegality  and  nullity  of  an  instrument  appear  on  its  face,  courts  of  equity 
will  not  interpose  their  authority  to  compel  such  instrument  to  be  delivered  up.  2  Story,  Eq. 
Jur.  ch.  17,  9  700  a ;  Gray  v.  Mathias,  6  Yes.  286  ;  Simpson  v,  Howden,  3  Mylne  &  Craig, 
97,  102, 103,  108.  See  PeirsoU  v.  Elliott,  6  Peters,  95,  98-100.  S.  P.  Threlfall ».  Luut, 
7  Sim,  627.     But  see  Jones  r.  Perry,  10  Yer^r,  59,  and  note  of  Mr.  Eden,  below. 

The  fact,  that  an  instrament  appears  void  on  its  face  seems,  howeyer,  not  to  have  been 
reoarded  as  creating  a  distinction  m  Jones  v.  Perry,  10  Yerger,  59.  See  also  the  note  which 
follows,  of  Mr.  Eden.  [Where  the  defect  in  the  deed  appears  upon  the  face  of  it.  the  objec- 
tion which  is  usually  made  to  this  jurisdiction  is,  that  the  demand  must  be  made  upon  the 
production  of  the  instrument,  and,  if  that  is  produced,  can  never  be  supported.  The  subject 
has  received  great  consideration  in  several  cases,  and  particularly  in  Bromley  v.  Holland, 
7  Yes.^3,  Coop.  Rep.  9,  in  which  a  decree  of  Lord  Alvanley,  reported  6  Yes.  610,  was  re- 
versed by  Lord  Eldon.  His  Lordship  observed,  that  though  be  did  not  go  the  length,  that  if 
it  is  clear  that  no  use  can  be  made  of  the  instrument,  that  is  ground  enough  for  the  equitable 
jurisdiction  to  take  it  out  of  the  possession  of  the  party,  who  can  make  no  use  of  it  beneficial 
to  himself:  but  if  a  use  might  be  made  of  it  prejudicial  to  another,  he  should  have  an  incli- 
nation to  support  the  jurisdiction  to  transfer  the  possession  from  him  to  whom  it  could  be  of 
no  use,  to  him  to  whiom  it  might  be  useful,  and  in  whose  possession  it  would  be  prejudicial 
to  no  one.  In  answer  to  the  objection,  as  to  the  defect  apparent  of  the  instrument,  his  Lord- 
ship observed,  first,  that  the  demand  might  be  as  frequently  made  as  veiation  might  dispose 
the  party  to  make  it ;  and,  in  the  next  place,  that  where  the  instrument  purports  to  affect 
real  estate,  it  is  not  just  to  consider  it  merely  having  regard  to  the  question,  whether  the  de-> 
mand  can  be  directly  founded  upon  it,  as  the  instrument  might  in  many  instances  defeat  the 
ends  of  justice,  by  forming  (what  is  called  in  several  passases  in  these  cases,  6  Yes.  606, 
7  Yes.  21, 17  Yea.  112,)  a  doud  upon  the  title  ;  vide,  upon  this  subject,  Byne  r.  Potter,  ib. 
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But,  the  defendants  consenting  that  the  name  should  be  struck  out  of 
the  note,  his  Lordship  said,  he  would  consider  whether  he  should  dismiss 
the  bill  with  costs. 

His  Lordship,  afterwards,  ordered  the  bill  to  be  dismissed,  without 
costs,  (b) 

609.  Franco  v.  Bolton,  3  Yes.  868  $  where  Lord  Roeslyn,  upon  gronnds  which  hare  beea 
disapproTed  of  by  Lord  Eldon.  7  Yes.  19,  refused  to  order  the  instrument  to  be  dellTered  up. 
Hewman  v.  Milner,  2  Yes.  ion.  483 ;  Dufly  v.  Atkinson,  8  Yes.  683  ;  Lisle  v.  Liddell, 
3  Anstr.  649 ;  Underbill  v.  Horwood,  10  Ves.  218 ;  Jackman  v.  Mitchell,  13  Yes.  681  : 
Haywood  v.  Dimsdale,  17  Yes.  1 1 1.  See  also  the  practice  upon  bills  to  have  Toid  policies  of 
insurance  delivered  up  in  the  Court  of  Exchequer,  alludeti  to,  7  Yes.  20,  21  ;  Sowcrby  v. 
Warder,  2  Cox,  269,  overruling  Stackpoole  v.  Modigliani,  cit.  ib.  —  Eden.] 

(6)  In  a  note  to  Story,  Partnership,  ch.  14,  «  329,  the  learned  author,  speakinff  of  thia  case, 
sajs,  that  the  doctrine  of  Lord  Thurlow  would  seem  to  be  unsatisfactory,  and  mconsisteal 
with  sound  principles,  as  between  partners.  But  see  Webster  r.  Webster,  3  Swanst.  491,  and 
note  ;  &  Lewis  v.  Langdon,  7  Sim.  421. 


[#19]    -^Dickinson  v.  Dickinson.     Rolls,  Noy.  16,   [and  Dec.  1.] 
(Reg.  Lib.  1789.  A.  fol.  151.) 

Where  there  are  adnlt  and  in&nt  legatees,  whose  legacies  are  charced  on  areal  i«nd ;  thoagk 
the  adult  legatees  have  a  right  to  have  their  legacies  immecQateiy  raised,  and,  for  that 
purpose,  a  sale  may  be  necessary,  and  the  heir  offers  the  residue  of  the  purchase-money  to 
De  laid  out,  as  a  security  for  the'interest.  of  the  legacies  given  to  the  iniants  when  due,  the 
Court  will  not  deprive  them,  in  case  of  deficiency,  of  recourse  to  the  real  fund.  (1) 

Richard  Dickinson,  by  bis  will  and  codicils,  devised  his  estate  in 
Northamptonshire,  to  the  defendant  John  Baron  Dickinson,  in  fee,  **  sub- 
ject, nevertheless,  and  chargeable  as  therein  followed ;  that  is  to  say,  he 
thereby  charged  the  same  with  the  payment  of  3000/.  to  the  plaintiff  Sarah 
French,  to  be  paid  her  within  one  year  after  his  death ;"  and  then  he,  in 
like  manner,  charged  the  same  with  the  payment  of  1500/.  to  the  plaintiff 
Anna  Maria  Roberts  (an  infant),  and  with  the  payment  of  the  like  sum 
to  Martha  Ann  Roberts  (also  an  infant),  to  be  paid  to  them  respectively^ 
at  their  ages  of  twenty-one,  or  days  of  marriage,  with  interest,  at  4  per 
cent.,  in  the  mean  time.  The  testator  also  charged  the  estate,  in  like 
manner,  with  payment  of  a  sum  of  5000/.  to  the  plaintiff  Oliver  Dickin- 
son. After  the  testator's  death,  John  Baron  Dickinson  agreed  with 
Thomas  Perkins  for  sale  of  the  estate,  for  the  sum  of  12,000/. ;  the  above 
charges  thereon  amounted  to  11,000/.,  but  Perkins  refused  to  take  the  title, 
unless  the  estate  was  fully  discharged  from  the  several  sums  of  money 
charged  thereon  by  the  wills  and  ccMiicils. 

The  bill  was  filed  by  Oliver  Dickinson,  Sarah  French,  and  the  two 
infants  Anna  Maria  Roberts  and  Martha  Ann  Roberts,  against  John  Baron 
Dickinson  and  Thomas  Perkins ;  praying  that  Perkins  might  perform  his 
agreement  for  the  purchase  of  the  estate,  and  that,  out  of  the  purchase- 
money,  Oliver  Dickinson  and  Sarah  French  might  be  paid  their  respective 
legacies  of  5000/.  and  3000/.,  and  that  the  several  sums  of  1500/.  and 
1500/.  might  be  properly  secured  for  the  benefit  of  the  infant-plaintiffi, 
when  they  should  respectively  become  entitled  thereto. 

On  the  original  hearing  of  the  cause,  his  Honor  referred  it  to  the 
Master,  to  inquire  and  state  what  was  the  annual  value  of  the  estate,  and 

(1)  Vide  Sugden  on  Vend,  and  Fuich.  438,  439. 
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whether  it  would  be  for  the  benefit  of  the  infanta  thtit  the  contract  with 
Perkins  should  be  carried  into  execution. 

The  Master,  by  his  report,  certified  that  the  annual  value  of  the 
estate  was  only  400/.  and  that,  as  that  was  not  sufficient  to  *keep  [*20] 
down  the  interest  of  the  sums  of  money  charged  thereon  by  the  testator's 
will  and  codicils,  he  conceived  it  would  be  for  the  benefit  of  the  infants 
that  the  contract  entered  into  with  Perkins  should  be  carried  into  execu- 
tion. 

The  cause  coming  on  now  for  further  directions,  his  Honor  entertained 
some  doubts  how  he  could  take  from  the  infants  the  security  of  the  real 
fund :  for,  if  the  money  were  now  raised,  and  invested  in  government- 
securities,  it  was  very  possible,  that  at  the  time  when  they  became  entitled 
to  receive  their  legacies,  the  fund  might  have  fallen  considerably  in  value, 
and  might  not  produce  the  amount  of  the  legacies. 

It  was  insisted  by  Mr.  Mitford^  that  the  several  charges  being  created 
by  the  will  and  codicils  for  the  respective  plaintiffs  without  any  priority, 
the  plaintifis  who  were  adult  had  a  right  to  have  their  legacies  raised  im- 
mediately, and  that,  if  the  legacies  of  the  adult  plaintiffs  could  not  be  raised 
without  at  the  same  raising  the  legacies  of  the  infants,  the  consequence 
was,  that  the  legacies  of  the  infants  must  be  raised,  and  they  must  abide 
the  consequences ;  that  it  was  evident,  in  this  case,  the  adult  plaintifli 
could  not  have  their  legacies  raised  without  having  the  legacies  of  the 
infants  raised  at  the  same  time ;  for,  considering,  how  nearly  the  sum  of 
the  several  legacies  approached  to  the  sum  now  offered  by  Perkins,  and 
that  the  price  was  at  the  rate  of  thirty  years'  purchase,  it  would  be  impos- 
sible to  raise  8000/.  by  mortgage,  leaving  at  the  same  time  a  further 
charge  of  3000/.  on  the  estate  in  the  hands  of  the  mortgagee.  However, 
that,  in  the  present  case,  it  was  not  required  that  an  appropriation  should 
be  made  by  way  of  payment  of  the  infants'  legacies ;  but  it  was  proposed 
that  3700/.  should  be  invested  in  the  public  funds  as  a  security  for  the 
two  legacies  when  the  infants  should  become  entitled  to  them. 

Afler  some  consideration,  his  Honor  made  the  decree  that  the  contract 
should  be  carried  into  execution,  and  that  the  8000/.  should  be  paid  to 
the  legatees  who  were  adult,  upon  the  defendant  John  Baron  Dickinson 
consenting  that  the  4000/.  residue  of  the  purchase-money,  afler  payment 
of  the  legacies  of  Oliver  Dickinson  and  Sarah  French,  should  be  invested 
in  government-securities,  to  remain,  together  with  all  accumula- 
tions thereof,  *as  a  security  for  the  payment  of  the  legacies  to  the  [  *21  ] 
infants  when  they  should  become  entitled,  and  undertaking  to  pay 
all  parties  their  costs ;  and  his  Honor  said,  if,  in  the  event,  the  fund  should 
turn  out  deficient  for  the  payment  of  the  infants'  legacies,  they  must  still 
have  recourse  to  the  estate  for  the  deficiency.  (2)  (a) 

(2)  By  consent,  the  purchaser  was  ordered  to  pay  the  AWOl.  into  Court,  out  of  which  one 
moiety  of  what  should  he  found  due  for  the  interest  of  the  two  legacies  of  1600/.  was  to  1« 
carried  over  to  the  respective  accounts  of  the  infants,  and  be  bid  out  accordingly.  The 
residue  of  the  4000/.  was  then  to  be  laid  out,  and  out  of  the  interest  thereupon  two  sums  of 
60/.  were  to  he  carried  over  to  the  respective  accounts  of  the  infants,  to  answer  the  future 
interest  of  their  lei^acies,  and  be  laid  out  for  their  respective  benefit.  The  residue  of  ihe 
interest  was  to  be  laid  out  from  time  to  time.  "  And  by  the  like  consent  his  Honor  doth  de- 
dare,  that  the  annuiiies  to  be  purchased  with  the  residue  of  the  said  sum  of  4000/.  after 
answering  the  interest  now  due  on  the  said  legacies  to  the  several  plaintiflfs  the  infants,  and 
the  bank  annuities  to  be  purchased  with  the  residue  of  the  interest  of  the  legacies  of  the 
said  plaintifiii  the  infants.  &c.  are  to  be  a  security  for  the  payment  of  the  principal  of  their 
said  legacies,  [upon  which  payment]  the  said  estate  will  be  discharged  from  the  same,  and 
the  nid  plamtifls,  the  infants,  when  they  shall  respectively  become  entitled  to  their  said 

(o)  See  2  Sugd.  Vend.  <t  Purch.  (6th  Am.  od.)  102,  [154,]  106,  [168,]  8  ib.  100  [166]  ; 
2  Story,  Eq.  Jur.  ch.  31,  f  1133. 


20  Vanderzee  v.  Willis.  [1789. 

legacies  and  interest,  are  to  be  at  liberty  to  apply  to  the  Court  for  a  transfer  of  the  bwik 
annuities,  in  which  the  interest  of  their  8aid  legacies  shall  be  resnecliTely  mTesled,  and  also 
for  payment  of  the  principal  of  their  said  legacies,  as  they  shall  be  adTised.  But  Ihis  is  to 
be  without  prejudice  to  the  rights  of  the  said  plaintiffs  the  infants,  in  case  the  afoiesaid  fund 
shall  not  be  sufficient  for  the  payment  of  the  principal  of  the  said  legacies  at  the  respecliire 
times  aforesaid,  together  with  the  interest  due  thereon,  fin  which  case  they  are  to  be  at  lib- 
erty] to  apply  to  the  Court  to  have  the  deficiency  raised  out  of  the  said  estate.  But  in  case 
the  said  fund  shall  be  more  than  sufficient  for  that  purpose,  then  the  defendant  J.  B.  D.,  on 
the  hut  of  the  said  plaintifis  the  infants  becoming  entitled  to  her  said  legacy^  is  also  to  be  at 
liberty  to  apply  to  the  Court  for  a  transfer  of  the  surplus  of  the  bank  annmUes,  herein-be- 
fore  declar^to  be  considered  as  a  security  for  the  principal  of  the  said  legacies  ;  and  the 
said  defendant  J.  B.  D.,  consenting  to  pay  all  the  other  parties  their  costs  of  this  smt,  it  is 
ordered,"  &c. 


Vanderzee  v.  Willis. 
(Reg.  Lib.  1789.  B.  fol.  403.) 

Bankers,  having  securities  deposited  as  a  pledge  for  1000/.,  though  the  depositor  at  his  death 
is  indebted  in  a  larger  sum,  have  no  lien  further  than  the  1000/.  (1) 

Bill  by  the  widow  and  executrix  of  James  Vanderzee,  deceased,  to  re- 
deem securities  (a)  pledged  by  the  testator  to  the  house  of  Moorhouse 
and  Co.  bankers,  of  which  the  defendants  are  the  present  partners.  The 
case  was  as  follows:  In  the  year  1778,  the  deceased  kept  an  account 
with  the  house  of  Moorhouse  and  Co.  as  bankers;  and,  upon  the  10th  of 
August  in  that  year,  he  borrowed  of  the  then  partnership  1000/.  (having 
then  400/.  in  the  hands  of  the  house),  and  ga?e  a  promissory  note,  and 
deposited  several  bonds  and  other  securities  as  a  pledge  for  the  repayment 
thereof.  These  securities  were  frequently  changed  by  Vanderzee ;  and^ 
as  one  was  taken  away,  another  of  equal  value  was  deposited  in  its  room. 
In  1784,  Vanderzee,  owing  the  above  1000/.  and  about  400/.  on  his  bank- 
ing account,  the  partnership  required  an  assignment  of  the  securities,  and 
Vanderzee,  being  an  attorney,  prepared  a  bond  and  deed-poll  for  securing 
1000/.  although  there  were  400/.  more  then  due ;  and  Vanderzee  over- 
drew his  account,  after  the  execution  thereof,  and  was  at  his  deaths  in 
1785,  indebted  to  the  partnership  in  the  sum  of  541/.  over  and  above  the 
1000/. 

The  bill  prayed  that  the  plaintiff  might  redeem,  on  payment  of  1000/. 
and  interest  only,  insisting  that  the  deposit  was  made  as  a  security  for  that 
sum  only ;  and  the  rather,  as  a  larger  sum  was  then  due,  and  that  the 
defendants  had  no  lien  on  the  securities  for  any  further  sum ;  and  also 
stated,  that  the  personal  and  fee-simple  real  estate  of  the  testator  were  not 
more,  or  little  more,  than  sufficient  to  pay  his  specialty  debts ;  and  that  a 

(1)  Sir  William  Grant,  M.  R.  speaking  of  this  case  says,  "In  Vanderzee  v,  Willis,  there 
was  an  assignment  of  bonds  to  secure  1000/.  borrowed  by  the  testator  from  his  bankers.  At 
that  time  he  was  -indebted  to  them  in  more  ;  and  he  continued  indebted  m  more  to  his  death. 
His  executrix  filed  a  bill  to  redeem.  The  bankers  insisted  npon  the  right  to  tack  ;  and  so 
standing  the  case  it  would  I  think  have  been  held  that  they  must  be  paid  the  whole  ;  but  it 
was  insisted  that  a  bill  had  been  filed  by  creditors  and  a  decree  made.  Lord  Thurlow  seems 
to  have  held,  that  would  have  made  it  a  question  with  creditors,  not  with  the  executrix 
simply,  stating  the  principle ;  that  where  the  equity  has  passed  to  an  assignee  you  cannot 
insist  upon  retaining  against  the  assignee."  See  in  Adams  v.  Claxton,  6  Yes.  229,  &c.  See 
alio  on  this  case,  and  upon  the  subject  of  Uckias  in  geneial,  Jones  v.  Smith,  2  Yes.  jun. 
372,  379,  &c.  ;  Adams  v.  Claxton,  ubi  supra  passim .  Ex  parte  Knott,  11  Yes.  609;  Baker 
V,  Harris,  16  Yes.  379,  Ac,  and  the  notes  to  Robinson  v.  Dayison,  antea,  1  vol.  63. 

(a)  As  to  this  proceeding  in  such  case,  and  whether  the  creditor  is  bound  to  wait  for  a  bill 
of  foreclosure  and  a  decree  of  sale,  see  Hart  v.  Ten  Eyck,  2  John.  Ch.  100 ;  Johnson  r. 
Vamon,  1  Bailey,  627  ;  Perry  v.  Ciaig,  3  Missou.  616  ;  8  Kent  (6th  ed.),  682,  683. 
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bill  had  been  filed  by  creditors  against  the  present  plaintiff  and  the  heir-at- 
law,  in  which  suit  there  had  been  a  decree  for  the  creditors  to  come 
in. 

*The  defendants  insisted,  by  their  answer,  upon  a  right  to  [  *22  ] 
retain  the  securities  to  the  amount  of  their  whole  demand ;  stating 
their  practice  to  be,  never  to  suffer  a  customer  to  overdraw  his  account 
more  than  100/.  without  security ;  and  that  it  was  intended  by  the  part- 
nership, that  the  assignment  should  cover  as  well  the  balance  due,  and  to 
become  due,  from  Yanderzee  on  his  cash  account,  as  the  1000/.  and  in- 
terest ;  and  that  the  partners  always  considered  themselves  to  have  a  lien 
upon  the  securities  for  the  whole  debt 

Mr.  Solicitar^General,  and  Mr.  Ainge,  for  the  plaintiff.  If  Yanderzee 
had  himself  brought  a  bill,  he  would  have  had  a  right  to  redeem  upon 
payment  of  1000/.  with  interest  only.  It  is  impossible  that  the  bankers, 
could,  at  the  time  they  took  the  security,  consider  it  as  being  for  more  than 
1000/.  as  he  was  then  indebted  to  them  400/.  more.  Then  the  question  is, 
whether  the  executrix  has  not  the  same  right  he  would  have  had  if  living. 
She  must  be  charged  with  the  amount  of  the  securities  above  1000/.  as 
assets  to  pay  specialty  debts. 

Mr.  Mansfield,  Mr.  Seiwyn,  and  Mr.  King,  for  the  defendants.  Who- 
ever comes  into  a  court  of  equity  must  do  equity.  If  Yanderzee  had 
filed  a  bill,  he  would  have  been  told,  that  making  the  security  for  1000/. 
oaly,  when  he  ought  to  have  made  it  a  security  for  all  the  money  due, 
was  a  gross  fraud  upon  the  defendants.  The  defendants,  certainly, 
meant  to  strengthen  the  security  they  had  by  the  former  deposit ;  for  it 
is  material  that  the  security  had  been  deposited  seven  years  before ;  they 
could  not  mean  to  take  a  security  for  a  less  sum  :  this  shows  the  plaintiff 
ought  not  to  prevail  in  a  court  of  equity.  But,  supposing  this  to  be  a 
security  for  1000/.  only,  the  defendant  would  have  a  right  to  tack  any 
simple  contract  debt,  and  the  executor  cannot  redeem  without  paying  the 
whole.  Demainhray  v.  Metcalf,  Pre.  Ch.  419,  2  Yern.  691,  698,  which 
was  a  pledge  of  jewels.  Coleman  v.  Winch,  1  Wms.  775.  If  there  was 
a  bill  filed  by  a  specialty  creditor,  it  is  true  he  would  be  entitled  to  re- 
deem upon  payinj^  the  1000/.  only ;  but  this  is  not  a  bill  by  a  specialty 
creditor.  The  heir  shall  not  redeem  the  mortgage  debt,  without  paying 
a  bond  debt  to  the  same  creditor.  It  has  never  been  objected,  m  that 
case,  that  there  may  be  a  judgment  creditor.  This  case  is  exactly 
the  same,  for  here  the  chattels  *to  be  recovered  will  be  assets  to  [*23] 
pay  the  simple  contract  debts. 

Lord  Chancellor.  All  the  cases  agree,  that  if  the  executor  assign- 
ed the  equity  of  redemption,  it  would  put  an  end  to  the  tacking :  so 
it  would,  if  the  specialty  creditor  brought  the  bill.  I  am  afraid  the 
rule  has  been  laid  down  too  broad,  and  that,  there  being  a  decree  for 
creditors  to  come  in,  they  must  redeem  on  payment  of  the  1000/.  with 
interest,  (h) 

{h)  A  former  debt  due  to  the  pledgee,  or  a  subsequent  debt  contracted  by  the  pledger,  does 
not  authorize  the  pledgee  to  retain  a  pledge,  given  for  another  demand,  unless,  from  sJl  the 
circumstances,  there  is  just  ground  of  presumption,  that  this  was  the  intention  of  the  parties. 
Story  on  Bailments,  ch.  6,  f  304,  9  310,  9  348  ;  2  Kent  (5th  ed.),  684  ;  Jarris  v.  Rogers,  16 
Ifass.  389  ;  Gilliat  v.  Lynch,  2  Leigh,  493. 

It  is  said,  however,  to  be  presumed,  that  a  pledgee  would  not  let  a  subsequent  sum  of 
money  with  the  pledge  in  his  hands  except  on  the  credit  of  it ;  and  this  presumption  is  said 
to  stand  for  verity  against  the  pledser  himself,  though  not  as  against  his  creditors,  or  against 
subsequent  purchasers.   2  Story,  E^.  Jur.  ch.  27^  1034. 

As  to  tackinff  of  mortgages,  see  Robinson  v.  Davison,  1  Bro.  C.  C.  63,  and  notes  ;  Low- 
thxan  V,  Hussel,  post,  162. 
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GoiTE  V.  Fbteb.     [19th  Nov.]     [S.  C.  2  Cox,  201.] 
(Reg.  Lib.  1789.  A.  fol.  12.) 

When  there  is  a  bill  filed  against  an  executor  and  decree  tpiod  covynUett  and  that  creditors 
shall  come  in,  if  a  creditor  brin^  an  actiooi  an  injunction  shall  issue  to  stay  trial  as  well 
as  execution :  (1)  but  if  the  acuon  he  brought  before  the  bill  filed,  and  he  cnooses  to  dis- 
continne,  he  shall  be  allowed  to  prove  his  costs  at  law,  in  addition  to  his  debt. 

The  defendant  having  brought  an  action  at  Jaw  against  the  plaintiff, 
as  administratrix  of  her  husband,  she  pleaded  pUne  administravit^  and 
filed  a  bill  for  an  injunction  to  stay  the  plaintiffs  proceedings  at  law,  a 
bill  having  been  filed  here  for  an  account,  and  a  decree  quod  computet 
made  the  same  day  on  which  she  had  pleaded  the  plea  of  phnt  admin* 
istravit  to  the  defendant's  action ;  and,  upon  the  bill  filed,  she  obtain- 
ed the  common  injunction,  that  the  plaintiff  at  law  might  receive  a  plea ; 
or,  for  want  of  one,  proceed  to  judgment,  but  execution  was  thereby 
stayed. 

Mr.  Harvey  now  moved,  that  the  injunction  might  be  extended  to  stay 
trial ;  insisting  that,  a(\er  a  decree,  such  injunction  ought  to  go.  He 
cited  Martin  v.  Martin,  1  Yesey,  21 1,  and  Kenyan  v.  Warthington ;  (2) 
where,  there  being  lands  descended,  and  a  bill  by  creditors,  in  which  there 
was  a  decree,  other  creditors  bringing  actions  at  law,  the  present  Chan- 
cdlor  had  ordered  an  injunction  to  stay  trial,  the  property  being  in  the 
hands  of  the  Court. 

Mr.  Oraham,  on  the  other  side,  insisted  that  there  was  no  ground  to 
extend  the  injunction  to  stay  trial,  as  it  would  prevent  the  plaintiff  at  law 
from  falsifying  the  plea  ofpiene  administravit,  and,  if  it  should  be  proved 
false,  having  costs,  personally,  against  her. 

Lord  Chancellor  doubted  whether  the  injunction  ought  to  be 
[*24]  extended  to  stay  the  trial.  He  said,  that,  supposing  this  *to  be  a 
bill  for  the  discovery  of  that  which  would  be  an  answer  to  the  plea, 
it  would  be  extraordinary  that  the  trial  should  be  restrained  absolutely. 
The  question  was,  whether  it  ought  to  be  the  course  of  the  Court  to 
stay  the  whole  proceeding,  after  a  decree  quod  computet^  or  only  to  stay 
execution. 

The  motion  stood  over,  and,  upon  a  subsequent  day.  Lord  Chancellor 
said,  he  was  convinced  the  injunction  ought  to  extend  to  stay  the  trial : 
but,  as  the  action  was  commenced  before  the  bill  filed,  the  creditor,  if  he 
came  in  under  the  decree,  and  discontinued  his  action,  should  be  entitled 
to  prove  his  costs  at  law  in  addition  to  his  debt :  but,  if  he  chose  to  let 
his  action  remain  till  he  saw  what  became  of  the  fund^  then  the  action 
must  remain  suspended,  (a) 

He  therefore  granted  the  order,  that  the  injunction  should  (3)  issue 
without  the  usual  clause. 

(1)  See  the  Editor's  note  to  Brooks  v.  Reynolds,  antea,  1  toI.  183. 

(2)  2  Dick.  668,  npon  which  see  the  obserTations  of  Lord  Eidon  C.  in  Perry  o.  Phillips, 
10  Yes.  40. 

(3)  '*  Elxtend  to  stay  trial ;  but  if  the  defendant  discontinued  his  action,  he  was  to  be  at 
liberty  to  prove  the  costs  of  the  action  as  a  debt  under  the  decree."  —  R.  L. 

(a)  See  Eden  on  Iiyunctions  (2d  Am.ed.),  54 :  Brooks  r.  Reynolds,  1  Bro.  C.  C.  183,  185, 
and  notes  land  cases  cited  ;  1  Smith,  Ch.  Pr.  (Am.  ed.)  610  ;  l  Story,  Eq.  Jur.  ch.  9,  f  649, 
550,  notes ;  2  Williams,  Ex.  Ft.  3,  Bk.  2,  ch.  2,  9  5,  p.  681,  682  ;  Pt.  6,  Bk.  1,  ch.  2,  p.  1178, 
1179 ;  2  Madd.  Ch.  Pr.  (4th  Am.  ed.)  490,  491  ;  Ram  on  AsseU,  ch.  24,  f  3,  p.  300. 


proceeding,  where 
-*---  semceof  the 


1789.]  BURK£  f^.    ViCKARS.  2S 

Burke  v.  Yickars. 
(Reg.  Lib.  1789.  B.  fol.  679.  b.) 

AffidaTit,  of  the  merits,  mast  aocompftoT  motion  for  an  injunction  to  stay  proci 
plaintiff  at  law  is  abroad ;  bat  neea  not  accompany  the  application,  that 
tubpcena  npon  the  attorney  may  be  good  serrice.  (1) 

Mr.  Stanley  moved,  That  service  of  the  subpccna^  in  an  injunction-bill , 
upon  the  attorney  at  law,  should  be  good  service,  the  plaintiff  at  law  being 
abroad,  upon  an  affidavit  that  the  attorney  had  been  applied  to,  and  had 
refused  to  accept  the  subpmna ;  but  there  was  no  affidavit  of  truth  of  the 
equity  of  the  bill. 

Lord  Chancellor  said —  He  had  thought  of  this  matter,  and  although, 
if  the  practice  were  to  settle  anew,  he  should  think  it  were  better  that 
the  affidavit  of  merits  should  be  made  in  the  first  step  of  the  cause ;  yet, 
as,  if  the  attorney  does  not  appear,  nothing  can  be  done,  he  thought  it 
was  sufficient  that  the  affidavit  of  merits  should  accompany  the  motion  for 
the  injunction.  (2) 

(1)  It  is  now  clear,  and  admitted,  that  this  decision  is  quite  wrone :  the  contrary  had,  in- 
deed, been  decided  but  a  very  short  time  before,  vide  Delancy  v.  Wallis,  antea,  12 ;  and  it  is 
now  settled  that,  in  chancery,  the  affidavit  of  merits  mast^  m  such  a  case,  accompany  the 
motion  that  the  subpoena  may  be  good  serrice.  See  the  Editor's  notes  to  Delancy  v.  Wallis, 
antea,  12  ;  and  to  Revet  v,  Braham,  antea.  2  vol.  240.  ^  1  Smith,  Ch.  Pr.  (Am.  ed.)  605, 606  ; 
2  Madd.  Ch.  Pr.  (4th  Am.  ed.)  198  ;  Eden  on  Injunctions  (2d  Am.  ed.),  79.  ^  [It  is  not 
necessary  that  the  affidavit  should  state  the  nrevions  refusal  by  the  attorney  to  accept  the 
subpoena,  French  v.  Roe,  13  Yes.  693  ;  Lora  Redesdale,  in  Smith  v.  The  Hibernian  Mine 
Company^  1  Sch.  9c  Lef.  239,  observed,  that  the  case  of  executors  liYing  abroad,  and  giving 
a  letter  of  attorney  to  a  person  to  prove  the  will,  in  which  service  on  that  person  has  been 
held  good  (as  in  Hales  v.  Sottoo,  1  Dick.  26).  seems  to  be  of  the  same  description  as  the 
present.  For  the  cases  in  which  service  on  clerks  in  court,  or  agents,  has  been  held  not  to 
DC  good  service,  vide  Bond  v.  The  Duke  of  Newcastle,  post,  386.  — Eden.] 

(2)  A  demoner  was  afterwards  allowed  to  the  bill  in  this  suit.    R.  L.  1789.  A.  fol.  96. 


•Rat  v.  Fenwick.  [•26] 

{No  Entry.) 

Ne  exeat  regno  refused  at  suit  of  assignee  of  a  bond,  the  original  obligee  being  dead 
without  representatives.  (1) 

A  BOND  had  been  given  by  the  defendant  to  Saunderson,  and  by  him 
assigned  to  plaintiff;  Saunderson  was  since  dead,  and  nobody  had  admin« 
istered  to  him. 

Mr.  Richards  moved,  on  the  part  of  the  plaintiff,  for  a  tu  exeat  regno 
against  the  defendant,  on  an  affidavit  that  he  was  going  abroad,  and  in 
order  to  give  the  plaintiff  time  to  obtain  administration  to  Saunderson. 

Lord  Chancellor  refused  to  order  the  writ  to  issue;  because  the  snit, 
without  a  representative  of  the  original  obligee  in  the  note,  must  be  di»- 
missed  for  want  of  parties.  (1) 

(1)  Mr.  Beames^  who  has  paid  particular  attention  to  the  subject,  observed  to  the  Editor, 
that  the  above  decision  (as  reported)  seems  very  Questionable  ;  sioce  the  very  object  of  the 
pluntiff*8  application  was  to  secure  the  fund  until  he  could  bring  the  representative  of  the 
obligee  before  the  Court ;  and  that  with  regard  to  the  reporter's  statement  as  to  dismissing 
the  bill  for  want  of  parties,  the  Court  had  long  abandoned  such  practice,  and  always  sujfiered 
a  plaintiff  to  amend  oy  adding  parties,  even  at  the  hearing.    See  upon  this,  Anoa.  2  Atk.  1 6  ; 
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(4th  Am.  ed.)  193.  ^ 


JoLLirFE  V.  East  and  Others. 
(Reg.  Lib.  1789.  A.  fol.  170.) 

LesacY  of  lO.OOOi.  to  two  sisters,  to  be  equally  divided  when  they  should  arrijc  at  twenty- 
one,  is  a  tenancy  in  common,  and  one  dying  under  twenty-one,  her  share  shall  go  to  her 
representative.  (1)  Where  a  testator  expresses  himself  so  ambiguously  as  to  make  it 
necessary  to  come  to  this  Court,  the  costs  shaU  be  paid  out  of  his  general  assets.  (2) 

Jane  Jollipfe,  deceased,  by  a  memorandum,  signed  by  her  April  10, 
1775,  left  to  her  brother  William  Jolliffe's  two  eldest  daughters,  Eleanor 
and  Sophia  Jolliffe,  the  sum  of  10,000/.,  to  be  equally  divided  between 
them  when  they  should  arrive  at  the  age  of  twenty-one  years ;  and  that 
sum  to  carry  interest  for  them,  from  the  time  of  her  the  said  testatrix's 
death,  until  they  should  arrive  at  the  above  age ;  and  begged  the  plaintiff 
(Thomas  Jolliffe)  would  execute  the  said  memorandum  as  her  last  request. 
The  testatrix  died  on  the  said  10th  of  April,  1775,  and  the  plaintiff  proved 
the  memorandum  in  the  ecclesiastical  court. 

The  said  Sophia  Jolliffe  (one  of  the  legatees)  died  8th  April,  1784, 
without  having  attained  her  age  of  twenty-one  years,  intestate,  and  her 
father  (the  defendant  William  Jolliffe)  took  out  administration  to  her ; 
and  the  plaintiff,  apprehending  that  each  of  the  legatees  had  a  vested 
interest  in  a  moiety  of  the  said  legacy,  and  the  defendant  William  Jolliffe 
having  so  insisted,  and  that  he  as  administrator  to  Sophia  was  entitled  to 
her  moiety,  the  plaintiff  paid  the  sum  of  5000/.  to  the  said  defendant,  with 
interest  from  the  death  of  the  testatrix.  Eleanor,  the  other  daugh- 
[•26]  ter,  intermarried  the  3d  May,  1788,  with  the  defendant  •East,  and 
has  not  attained  her  age  of  twenty-one  years,  and  her  5000/.  was 
made  a  subject  of  settlement  on  that  marriage.  The  bill  suggested  that 
East  and  Eleanor  his  wife,  and  the  trustees  in  their  settlement  insisted, 
that  Eleanor  and  Sophia  were  joint  tenants  of  the  legacy  of  10,000/.,  and 
that,  by  the  death  of  Sophia,  she,  Eleanor,  was  become  entitled  to  the 
whole.  The  plaintiff's  bill,  therefore,  prayed  that  it  might  be  declared, 
whether  Eleanor  was  entitled  to  the  whole,  or  only  to  5000/.,  and  proper 
accounts  might  be  taken,  offering  to  pay  the  5000/.  and  interest,  and  that, 
if  the  Court  should  be  of  opinion  that  Eleanor  was  entitled  to  the  whole, 
the  defendant  William  might  pay  the  5000/.  and  interest  paid  to  him,  or 
repay  the  same  to  plaintiff. 

Mr.  Solicitor-General,  for  the  defendants  East  and  his  wife,  contended 
that  this  was  a  joint-tenancy  till  twenty-one,  though  divisible  then,  and 
that  Eleanor  was  entitled  to  the  whole. 

The  memorandum  is,  to  the  two  eldest  daughters  Eleanor  and  Sophia 
10,000/.  Had  it  stopped  here,  it  would  clearly  have  been  a  joint-tenancy. 
In  Perkins  v.  Baynton  (antea,  vol.  i.  p.  118),  it  is  said,  ''That  residuary 
legatees,  not  being  executors,  will  always  take  as  tenants  in  common ; 

(1)  See  Jenour  v.  Jenonr,  10  Ves.  669  ;  and  the  sereral  other  cases,  with  the  E>lltor*s  oh- 
lerTations,  in  the  Editor's  note  to  Perkins  v,  Baynton,  antea,  1  vol.  118. 

J 2)  See  also  accordingly  Baugh  r.  Reed,  post,  192  ;  Stadholme  v.  Hodson,  3  P.  W.  303, 
I  Jenour  V.  Jenour,  10  Yes.  571,  672,  &c. 
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though  execators  will  take  as  joint-tenants."  But  the  authorities  seem 
doubtful  as  to  this :  in  Webster  v.  Webster,  2  P.  Wms.  347,  one  having 
devised  the  residue  of  his  personal  estate  to  three  persons,  it  was  held  by 
the  Court  to  create  a  joint-tenancy.  That  was  decided  in  1726.  In 
1729,  Cray  ▼.  Willis,  2  P.  Wms.  529,  was  decided,  and  it  was  there  also 
held,  that  the  residuary  legatees  were  joint-tenants  ;  though  it  is  true  that 
they  were,  in  that  case,  also  executors.  In  Cray  v.  Willis,  it  is  said  that 
the  leading  authority  on  this  subject  is  Lady  Shore  v.  Billingsby,  I  Yem. 
482,  and  Sir  Thoijias  Jones,  162,  S.  C.  where  it  was  held  that  a  surplus 
of  a  personal  estate  devised  to  A.  and  B.  was  a  joint  devise,  and  should 
survive;  and  that  case  is  called  the  last  authority  on  the  subject,  which  is 
a  singular  circumstance,  as  Webster  v.  Webster  was  so  late.  As  to 
Webster  v.  Webster,  no  decree  is  to  be  found  in  the  Register's  book,  nor 
is  there  any  minute  to  be  found  in  the  Register's  Minute-book.  The 
case  of  Lady  Shore  v.  Billingsby  is  differently  reported  in  Vernon,  and  in 
Sir  Thomas  Jones;  but,  upon  examining  the  Register's  book,  it  appears 
that  the  report  in  Vernon  is  the  most  correct.  (3)  It  does  not, 
indeed,  there  appear,  whether  *the  residuary  legatees  were  or  [*27] 
were  not  executors  ;  but,  upon  searching  the  original  will  in  Doc- 
tors' Commons,  it  appears  that  one  of  the  residuary  legatees  was  executor, 
the  other  not  Therefore,  on  the  authorities,  it  appears  that  the  first 
clause  of  the  bequest,  in  this  case,  would  make  them  joint-tenants.  Then 
the  question  is,  whether  the  words  "  equally  to  be  divided  between  them, 
when  they  shall  arrive  at  the  age  of  twenty-one  years,"  shall  make  any 
difference.  We' insist  the  meaning  of  the  will  was,  that,  if  they  lived  to 
attain  twenty-one,  the  fund  should  be  divided ;  till  then  they  had  it  jointly ; 
and  therefore,  Sophia  having  died  under  twenty-one,  Eleanor  took  the 
whole. 

Then,  as  to  the  clause  relative  to  the  interest,  that  is  joint,  and  confirms 
the  construction.  The  Court  might  have  applied  the  interest  for  mainte- 
nance, during  infancy,  in  different  shares,  according  to  the  exigencies  of 
the  infants  at  different  ages,  there  being  nothing  in  the  will  to  control  it. 

Lord  Chancellor — (without  hearing  the  other  side)  I  believe  it  is  very 
well  understood  that  the  Court  decrees  a  tenancy  in  common  as  much  as 
it  can.  (a)  If,  indeed,  there  are  no  words  that  will  point  at  a  tenancy  in 
common,  the  rule  of  survivorship  must  take  place.  (4)  But  I  think  it 
pretty  clear  that  the  words  in  this  will  are  sufficient  to  create  a  tenancy 
in  common.  (6)  As  to  the  costs  of  the  suit,  wherever  a  testator  has 
expressed  himself  so  ambiguously  as  to  make  it  necessary  to  come  into 
this  Court,  his  general  assets  must  bear  the  costs.  (5)  (c)  His  Lordship, 
therefore,  declared  that  Eleanor  and  Sophia  were  entitled  as  tenants  in 
common,  and  the  costs  of  the  suit  should  be  paid  out  of  the  assets. 

(3)  See  also  in  Stuart  r.  Brace,  3  Yes.  633  ;  and  the  case  in  Mr.  Raithby's  edition  of 
Vernon. 

(4)  Vide  Morley  9.  Bird,  3  Ves.  629,  the  Editor's  note  to  Perkins  v.  Baynton,  antea,  1  vol. 
US,  and  per.  M.  K.  Campbell  v.  Campbell,  post,  4  vol.  17. 

(6)  Vide  note  (2)  antea,  p.  25. 

(o)  See  4  Kent  (6th  ed.),  361.  367,  368  ;  I  Hilliard»s  Abr.  Law  of  Real  Estate,  ch.  54,  p. 
439;  Gould  V.  Kemp,  2  Mylne  &  Keen,  309 ;  Shaw  v.  Hearsey,  6  Mass.  622. 

(b)  Drayton  r.  Drayton,  1  Desaus.  329  ;  Stewart  r.  Garnet,  3  Sim.  399  ;  Westcott  r.  Cady, 
6  John.  Cfh.  334  ;  Perkins  v.  Baynton,  1  Bro.  C.  C.  118,  and  notes. 

(c)  Sawyer  ▼.  Baldwin,  20  Pick.  388,  389  :  Pearson  v.  Pearson,  1  Scho.  %u  Lefr.  12  j  Bar- 
rington  v.  Tristram,  6  Ves.  346  ;  2  Madd.  Ch.  Pr.  (4th  Am.  ed.)  666. 
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DORAN  V.  Ross. 

Lincoln'e-Inn-Hall,  4th  Dec.     [S.  C.  1  Ves.  jun.  67.] 

(Reg.  Lib.  1789.  A.  fol.  68.  b.) 

The  expression  of  a  deed  cannot  be  varied  without  some  recital  to  justify  the  construction.  (1) 

In  the  marriage  settlement  of  the  plaintiff  with  Ann  Dancastle,  there 
was  a  life-estate,  in  320/.  a  year  annuities,  given  to  the  husband  for  life; 
and  there  was  a  provision  made  of  500/.,  in  case  of  the  death  of  the  wife 
without  children,  for  her  nephew ;  but  it  was  so  expressed  as  to  stand 
doubtful  whether,  in  that  event,  the  whole  did  not  go  over  to  the  nephew. 
It  was  a  question  of  construction,  whether  the  word  her  should  not  be 

construed  his. 
[•28]  'Lord  Chancellor  refused  parole  evidence  to  explain  the  inten- 
tion of  the  deed  ;  and  then  said,  that,  if  there  was  any  recital  to 
which  the  expression  in  the  deed  was  contrary,  he  should  consider  which 
were  the  means  to  come  at  it ;  (a)  but  that,  without  some  such  guide,  he 
could  not  change  the  words  of  the  settlement.  That  there  was  no  author- 
ity on  which  he  could  do  that.  (2)  (6) 

(1)  Because  it  is  contrary  to  all  policy  and  justice,  and  the  very  spirit  of  the  statute  of 
firauds. 

(2)  The  bill  was  dismissed,  but  without  costs.  —  R.  L. 

(a)  1  Madd.  Ch.  Pr.  (4th  Am.  ed.)  65,  66. 

(b)  See  Broadmcad  r.  Wood,  I  Bro.  C.  C.  77 ;  Northumberland  v.  Egremont,  1  Eden,  436. 


Bennet  v.  Batchelob. 

LincolnVInn-Hall,  7th  Dec.    [S.  C.  1  Ves.  jun.  63.] 

(Reg.  Lib.  1789.  A.  fol.  70.) 

Where  the  residue  is  sriren  to  a  person  who  dies  in  the  life  of  the  testator,  by  which  the  gift 
is  lapsed ;  (a)  still  the  executors,  thou|rh  they  have  no  legacies,  are  trustees  for  the  next  of 
kin.  (I) 

Francis  Hamlin  made  his  will,  6th  October,  1770,  whereby,  after  sev- 
eral devises  and  bequests,  he  gave  as  follows  :  '^  Also  I  give  and  bequeath 
unto  the  above-named  Jenny  Powel  (to  whom  he  had  before  devised  real 
estates,  and  also  had  given  specific  bequests)  a//  my  household  goods, 
books,  linen,  wearing  apparel,  and  all  other,  not  before  bequeathed,  goods 
and  chattels  that  I  shall  be  in  possession  of  at  the  day  of  my  decease 
(except  the  plate  and  legacies  before  and  hereafter  given  and  bequeathed); 
also,  I  give  and  bequeath  unto  the  said  Jenny  Powel  all  moneys  that  shsJl 
be  due  to  me  from  my  tenants,  or  other  persons,  at  the  time  of  my  de- 
cease, that  she  may  be  enabled  to  pay  all  my  just  debts,  dues,  and  de- 
mands whatsoever,  due  from  me  to  any  person  or  persons  at  the  time  of 

(1)  See  particularly  Dawson  v.  Clarke,  IS  Ves.  247, 264  ;  and  the  Editor's  observations, 
Supplement  to  Vesey.  sen.  318.  Upon  the  general  subject,  see  the  Elditor's  notes  to  Martin 
V.  Rebow,  antea,  vol.  i.  154 ;  Bowkerr.  Hunter,  1  toI.  328,  &c. ;  Oliver  v.  Frcwin,  ibid. 
690 ;  Mence  v.  Mence,  18  Ves.  348 ;  Hill  v.  Smith,  1  Swanston,  195,  &c. 

(a)  See  Haybank  v.  Brooks,  1  Bro.  C.  C.  86,  and  note  (b). 
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my  decease."  He  gave  to  Francis  Warden,  William  Beard,  and  Walter 
Batchelor,  ten  pounds  a  piece  for  mourning,  and  appointed  Francis  War- 
den, Waiter  Batchelor,  Jenny  Powel,  Thomas  Martin,  and  John  Allen, 
executors,  and  charged  the  said  Jenny  Powel  with  the  payment  of  ail  his 
debts,  legacies,  and  funeral  expenses.  Jenny  Powel  died  in  the  lifetime 
of  the  testator,  by  which  the  bequest  to  her  lapsed  ;  and  the  next  of  kin 
of  the  testator  filed  this  bill  against  the  defendants,  the  executors,  for  the 
residue;  insisting  that,  the  residue  having  been  given,  they  were  execu- 
tors in  trust  only. 

Mr.  Solicitor-General,  for  the  plaintiff,  insisted,  that,  wherever  the 
residue  is  given  away,  though  the  party  to  whom  it  is  given  dies  in  the 
liietime  of  the  testator,  it  excludes  the  executor  from  taking  the  resi- 
due ;  for  this  position  he  cited  the  Bishop  of  Cloyiu  v.  Young,  2  Ve- 
sey,  91. 

*He  was  stopped  by  the  Lord  Chancellor,  who  desired  to  hear  [*29] 
the  other  side. 

Mr.  Miiford^  for  the  defendants,  contended,  1st,  that  the  bequest  to 
Jenny  Powel  was  a  specific,  not  a  residuary,  bequest:  it  is  a  gift  of  house- 
hold goods,  books,  linen,  wearing  apparel,  and  other  unbequeathed  goods 
and  chattels.  This  must  be  confined  to  goods  and  chattels  efusdem  gen* 
eris,  and  is  not  a  general  disposition  of  personal  property ;  it  would  not 
pass  leasehold  estates,  horses,  carriages,  or  money  in  the  public  funds. 
He  has,  afterwards,  given  particular  sums  of  money  to  be  paid  by  his  exe- 
cutors; and  has  also,  particularly,  given  debts  due  to  him,  which  showshe 
did  not  conceive  they  would  pass  by  the  general  clause. 

Lord  Chancellor.  He  might  not  know  that  debts  would  pass  by  the 
words  goods  and  chattels,  and  was  therefore  desirous  of  giving,  particu- 
larly, what  did  not  appear,  to  a  common  understanding,  to  pass.  If  Jenny 
Powel  was  alive,  there  could  not  be  a  doubt  of  this  passing  the  property 
as  a  residuary  clause. 

Mr.  Mitford,  The  gift  of  a  sum  of  money  for  mourning  has  been 
held  not  to  deprive  the  executor  of  a  right  to  the  residue,  Buffar  v.  Bradr 
ford,  2  Atk.  220 :  but  if  it  did,  here  are  two  executors  who  have  no  lega- 
cies. The  executors  are,  therefore,  under  the  determinations,  entitled  to 
the  residue.  It  has  been  held,  that,  though  a  particular  residue  is  given 
away,  yet,  if  it  lapses  by  the  party  dying  in  the  life  of  the  testator,  the 
executors  shall  take,  Wilson  v.  Ivat,  2  Vesey,  166,  (2)  which  is  somewhat 
differently  stated  in  the  Register's  book,  from  the  report  of  it.  Norman, 
by  will,  gave  to  Ann  Wilson,  his  god-daughter,  a  copyhold  estate ;  and  he 
gave  to  his  wife  his  household  goods,  stock  of  cattle,  moneys,  and  securi- 
ties for  money,  debts,  d&c,  and  appointed  her  and  the  defendant,  execu- 
tors: the  wife  died  during  his  life,  and  the  plaintiffs  filed  their  bill  as  next 
of  kin :  the  bill,  as  far  as  it  sought  an  account  and  distribution  of  the 
personal  estate,  was  dismissed  with  costs.  (3)  The  cases  are  in  some  de- 
gree contradictory;  but,  in  general,  support  this  decision.  Hunt  v. 
Berkeley,  1  Eq.  Abr.  243,  but  belter  reported  in  Mosely,  47,  was  in  favor 
of  the  executors ;  and,  though  that  case  was  disapproved  by  Lord  Hard- 
wicke,  in  Owen  v.  Owen,  1  Atk.  494,  yet  he  there  determined  on  the 
ground  that  the  nieces  were  to  take  as  tenants  in  common.  In  the 
Bishop  of  Chyne  v.  Young,  2  Vesey,  91,  (4)  there  •was  a  resid-  [•30] 
nary  clause,  though  no  name  of  the  legatee ;  and   Lord  Hard- 

2)  R.  L.  1760,  B.  fol,  496.    As  to  which,  vide  Supplement  to  Ves.  seo.  317,  318. 

'3)  Not  so  ;  bat  without  costs.    Vide  Supplement  to  Ves.  317,  318. 

4)  See  the  Editor's  obsermtions  on  this  case,  Supplement  to  Vesey,  286. 
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wicke  thought,  from  the  circumstances,  the  executors  were  not  entitled ; 
he  ciled  Holdemess  v.  Rtyner.  In  Dawson  v.  Dalton^  lllhPebruary, 
1752,  J.  Brice  gave  a  residue  to  his  three  sons,  whom  he  had  made  ex- 
ecutors: one  of  them,  Nicholas,  died;  the  next  of  kin  claimed  :  Lord 
Chancellor  doubted  whether  it  was  settled,  when  the  residue  was  given, 
bj  a  residuary  clause,  to  persons  as  tenants  in  common,  and  not  as  execu- 
tors. In  Man  v.  Man^  2  Strange,  905,»the  residue  was  given  in  shares; 
two  of  the  shares  lapsed,  and  they  were  taken,  by  the  wife,  as  executrix. 
In  Page  v.  Page^  2  Williams,  489,  it  was  decided,  that  the  sixth  part  of  the 
residue,  which  lapsed,  should  go  to  the  next  of  kin  ;  but  that  was  because 
the  residue  was  given  to  them  all,  as  a  residuary  clause;  and  they  were  to 
take  nothing  as  executors.  Owen  v.  Owen^  1  Atkyns,  494,  was  decided 
on  the  same  reasoning. 

Lord  Chancellor.  I  take  it  to  be  clear,  that  though  executors  take 
beneficially,  as  well  as  nominally,  where  there  is  nothing  in  the  will  to 
the  contrary ;  (b)  yet,  if  there  is  anything  to  show  an  intent  that  they  were 
intended  as  trustees  it  will  make  them  so.  And  wherever  the  testator 
has,  by  the  same  instrument  by  which  he  appoints  them  executors,  given 
everything  away  from  them  to  a  stranger,  that  must  show  he  meant 
them  only  to  take  as  trustees.  Here,  he  meant  Jenny  Powel  to  take 
beneficially;  and  if  she  had  come  to  claim,  there  could  have  been 
no  doubt  [but  that  she  was  entitled  to  everything  as  residuary  le- 
gatee. (6)  (c)] 

Decree  for  plaintiff. 
(6)  Mr.  Cox*8  MS.  note. 

(6)  Bat  see  notes  to  Dean  v.  Dalton,  2  Bro.  C.  C.  634,  636  ;  Batteley  v,  Windle,  ib.  31. 
See  also  notes  to  the  cases  cited  in  note  (1)  ante,  p.  28,  in  1  toI.  Bro.  C.  C. 
.    (e)  2  Williams,  Ex.  Pt.  3,  Bk.  3,  ch.  6,  i  2,  p.  903  ;  2  Story,  Eq.  Jur.  ch.  33,  §  1208,  and 
notes. 


Cross  v.  Hudson.     Lincoln's-Inn-Hall,  [7th,]  9th,  10th  Dec. 
(Reg.  Lib.  1789.  A.  fol.  223.  b.) 

A  person  haying  a  power,  by  marriage-articles,  to  charge  an  estate  of  which  he  was  tenant 
for  life  with  mtermediate  remainders,  wiih  a  contingent  fee  to  himself,  executes  the  power 
hy  will ;  the  contingent  fee  afterwards  comes  to  him  ;  though,  by  the  accession  of  the  fee, 
the  power  is  gone  ;  yet  the  provision  made  by  the  will  shall  be  served  out  of  his  estate  in 
fee.(l) 

Br  indentures  of  lease  and  release  9th  and  10th  February,  1769,  made 
bteween  Catherine  Wild,  of  the  1st  part,  John  Hay,  of  the  2d  part,  and 
Richard  Hay  and  Lionel  Lee,  of  the  3(1  part,  reciting  an  intended  mar- 
riage between  the  said  John  Hay,  and  Catherine  Wild,  the  said  Catherine 
Wild  conveyed  her  undivided  moiety  of  the  premises  therein  mentioned 
to  Richard  Hay  and  Lionel  Lee,  and  their  heirs,  to  the  use  of 
[•31]  John  Hay  for  life,  remainder  to  the  use  of  Catherine  for  •life,  re- 
mainder to  Richard  Hay  and  Lionel  Lee,  to  preserve,  dfrC,  re- 

(1)  The  principle  upon  which  this  case  was  decided  has  been  oTemiled  upon  the  most 
mature  consideration,  and  numerous  authorities,  of  some  of  the  greatest  Judges.  Vide  per 
LordBldon  C.  upon  the  appeal  in  Maundrell  v.  Maundrell,  10  Yes.  246,  254,  263,  &c.  And  it 
Mems  now  quite  settled,  contrary  to  the  principal  case,  and  Goodhill  v.  Brigham,  1  Bos.  dt 
Pull.  192,  thai  a  power  will  not  merge  and  may  well  subsist  in  the  person  who  is,  or  who 
becomes,  ^e  owner  of  the  fees.  See  further,  Mr.  Sugden's  most  able  exposition  of  the  subject 
in  his  work  on  Powers,  from  p.  78  to  p.  91  ^  passim.  It  is  rather  singular,  that  the  principal 
case  seems  not  to  hare  been  adverted  to  in  the  case  of  MaundreU  v.  Maundrell. 
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mainder  to  the  use  of  all  the  children  of  the  marriage,  in  such  shares  as 
John  Hay  and  Catherine  Wild  should  appoint ;  in  default  of  appointment, 
to  aJ]  the  children  of  the  marriage  equally  in  tail ;  remainder,  to  the  use 
of  the  survivor  of  the  said  John  Hay  and  Catherine  Wild,  and  the  heirs 
and  assigns  of  such  survivor.  —  In  the  said  indenture  was  the  following 
proviso;  "that  it  should  and  might  be  lawful  for  the  said  John  Hay,  by 
any  deed  or  deeds,  writing  or  writings,  to  be  by  him  sealed  and  delivered 
in  the  presence  of,  and  attested  by,  two  or  more  credible  witnesses,  or  by 
his  last  will  and  testament  in  writing,  to  be  signed  by  him  in  the  presence 
of,  and  attested  by,  three  or  more  credible  witnesses,  to  grant,  limit,  and 
appoint,  unto  any  person  or  persons,  either  for  his,  her,  or  their  life  or 
lives,  or  for  any  greater  estate  or  estates,  any  rent  or  rents,  or  annual  sum 
or  sums,  not  exceeding,  in  the  whole,  the  yearly  rent,  or  annual  sum,  of 
100/.,  tax-free,  and  without  any  deduction,  to  be  issuing  out  of,  and 
chargeable  upon,  the  said  moiety,  or  half-part  of  and  in  the  said  messu- 
ages, lands,  tenements,  or  any  of  them,  and  to  be  paid  at  such  days  and 
times,  and  with  such  powers  and  remedies  for  recovering  such  rent  or 
rents,  or  annual  sum  or  sums,  when  in  arrear,  as  to  the  said  John  Hay 
should  seem  meet ;  so  that  such  rent  or  rents,  or  annual  sum  or  sums  to 
be  so  granted,  limited,  or  appointed  as  aforesaid,  or  any  of  them,  should 
not  commence  or  take  place  during  his  life." 

The  marriage  took  effect ;  and  John  Hay,  in  the  lifetime  of  Catherine, 
but  there  being  no  issue  of  the  marriage,  made  his  will,  dated  24th  May, 
1775,  which  was  published  in  the  presence  of  three  witnesses,  and  thereby 
(after  taking  notice  of  the  said  indenture)  he  did,  by  virtue  and  in  pur- 
suance and  execution  of  the  power  to  him  reserved,  and  by  virtue  of  all 
other  powers  and  authorities  vested  in  him,  grant,  limit,  and  appoint, 
from  and  immediately  after  his  decease,  unto  the  defendant  Thomas 
Fulling,  his  heirs  and  assigns  forever,  one  rent  or  annua]  sum  of  100/., 
free  from  deductions,  to  be  issuing  out  of,  and  chargeable  upon,  the 
premises  by  the  said  deed  of  settlement  conveyed,  and  to  be  payable  out 
of  the  same,  half-yearly,  at  Lady-day  and  Michaelmas  in  every  year,  the 
first  half-yearly  payment  to  be  made  on  such  of  these  days  as 
should  first  happen  after  his  decease,  with  *the  usual  powers  of  [*92] 
distress  in  case  of  non-payment :  and  the  said  John  Hay  declared 
that  the  same  was  granted,  limited,  and  appointed  to  the  said  Thomas 
Fulling,  upon  various  trusts  which  never  took  effect,  and,  .afterwards, 
upon  trust  that  the  said  Thomas  Fulling  should  sell  and  dispose  of  the 
said  annual  sum  ;  and,  in  the  first  place,  pay  thereout  to  his  niece,  £.  M. 
Cross,  100/.,  and  the  residue  of  the  moneys  arising  by  such  sale,  among 
the  children  of  his  brother  Richard  Hay,  or  such  one  or  more  of  them  as 
his  brother  Richard  should  appoint;  in  default  of  appointment,  among 
such  of  them  as  should  be  living  at  the  death  of  the  said  Richard  Hay 
equally. 

Catherine  Hay  afterwards  died  in  the  lifetime  of  the  said-  John  Hay, 
without  issue;  so  that  the  remainder  in  fee  became  vested  in  John 
Hay. 

John  Hay  died  in  November,  1781,  leaving  the  will  which  he  had  be- 
fore made  unaltered  and  unrevoked,  and  leaving  Richard  Hay  his  brother 
and  heir-at>l4w. 

Richard  Hay  died,  having  made  his  will,  which  contained  nothing 
material  to  the  question  in  this  cause,  leaving  four  children,  of  whom  R. 
J.  Hay  was  his  eldest  son  and  heir-at-law. 

A  bill  was  filed  by  the  younger  children  of  Richard  Hay  against  R.  J. 
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Hay,  and  the  trustees  of  John  Hay's  will,  praying,  amongst  other  things, 
that  the  will  of  John  Hay  might  be  established,  as  far  as  the  same  related 
to  the  disposal  of  the  said  annuity  of  100/.,  and  that  the  said  annuity 
might  be  sold,  and  the  moneys  to  arise  by  the  sale  applied  according  to 
the  directions  of  the  will  of  the  said  John  Hay. 

The  defendants  put  in  their  answer ;  and  R.  J.  Hay,  by  his  answer, 
insisted  that  the  plaintiff's  annuity  was  not  a  subsisting  charge  upon 
the  estate  contained  in  the  settlement ;  inasmuch  as  the  said  John 
Hay,  before  his  death,  became  entitled  to  an  estate  in  fee-simple  in  the 
estate  comprised  in  the  said  settlement ;  and  that,  becoming  so  seised, 
the  power  given  to  him  by  the  settlement  became  merged  in  the  fee- 
simple. 

The  cause  came  on  now  to  be  heard. 
[•33]       ♦Mr.  Mansfield,  Mr.  Mitford,  and  Mr.  Campbell,  for  the  plaintife, 
made  two  questions : 

1st.  Whether  the  power  was  well  executed,  or  it  was  extinguished  by 
the  accession  of  the  fee. 

2d.  Whether  the  provision  should  be  made  good  out  of  the  fee. 

As  to  the  first,  this  is  not  the  case  of  a  power  merged  in  a  greater 
estate,  from  the  estates  being  inconsistent  with  each  other ;  the  power 
being,  in  this  case,  distinct  from  the  estate  for  life,  which  he  took  under 
the  settlement,  and  will  subsist  unless  some  act  has  happened  which  the 
law  says  ought  to  destroy  it  The  doctrine  of  merger  is  little  favored  at 
law,  but  much  less  in  this  Court,  and  the  power  being  in  gross  and  col* 
lateral  to  the  estate,  does  not  fall  within  any  of  the  cases  of  merger  by  the 
accession  of  a  greater  estate.  Where  the  remainder  in  fee  arises  from 
the  same  instrument  as  the  power,  it  is  never  said  to  merge  the  power, 
and  although  the  estate  for  life  might  merge  in  the  fee,  for  other  purposes, 
the  power  would  not  be  extinguished.  Powel  v.  Morgan ^  2  Vern.  90 ; 
Thomas  v.  Keymish,  2  Vern.  348;  Duke  of  Chandos  t.  Talbot,  2  Wil- 
liams, 601,  604.  (2) 

But,  suppose  the  power  to  be  extinguished,  the  provision  must  be  served 
out  of  the  interest  J.  Hay  had  in  the  estate.  The  Court  will  not  suffer 
the  provision  to  fail,  though  it  does  not  arise  out  of  the  fund  he  meant  it 
to  arise  from.     Sir  Edward  Clark's  case,  6  Coke,  18.  a. 

Mr.  Solicitor-General,  for  the  defendants,  insisted  that  the  contingent 
estate  having  in  this  case  fallen  in,  and  no  act  having  been  done  by  the 
testator  afterwards,  the  power  is  not  well  executed.  All  the  cases  are  of 
persons  who,  though  they  could  dispose  of  the  charge,  yet,  being  infants, 
cannot  dispose  of  the  estates.  That  the  intention  of  the  party,  here, 
being  to  execute  his  power  by  charging  the  wife  surviving,  or  the  issue  of 
the  marriage,  and  not  to  give  anything  out  of  the  estate  itself,  it  could  not 
be  extendi  to  the  case  of  there  being  no  issue,  and  himself  surviving ; 
nor  did  it  follow  that,  because  he  meant  to  make  a  charge  in  that 
[*34]  way,  he  would  have  made  the  same  ^charge  out  of  his  own  estate. 
It  is  true,  that  if  he  had  stated  the  case,  and  said  that,  out  of  the 
power,  or  the  contingent  fee,  he  made  the  provision,  it  must  have  been 
allowed  to  be  good,  since  the  case  of  Perry  v.  Jones,  3  Term  Reports, 
88 :  though,  before  that  case,  Mr.  Fearne  thought  such  an  interest  was  not 
devisable.  If,  therefore,  it  is  made  out  that  he  meant  to  execute  it  as  a 
power,  and  that  he  did  not  mean  to  give  it  as  an  interest,  it  will  not  be  an 

(2)  See  Mr.  Sagden*8  extensire  reTiew  of  the  cases,  and  Tery  laminioas  statement  of  the 
doctrine  as  now  settled  agreeably  to  this  argument,  in  his  Tsliuible  work  on  Powen,  p.  78  to 
p.  92,  and  Tide  note  (1)  antea. 
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exception  to  the  rule  that,  when  the  power  is  extinguished  by  the  accession 
of  the  fee,  the  provision  fails :  it  has  never  been  held  that  a  power  was 
well  executed  where  the  party  had  a  reversion,  afler  intermediate  interests, 
where  that  power  is  collateral  to  the  estate ;  and  wherever  the  estate  to  be 
raised  by  the  power  is  not  to  commence  till  afler  the  estate  in  the  person 
having  it,  such  power  is  collateral,  and  will  not  pass  by  totum  statum 
suum.  If  the  power  be  executed  by  deed,  and  the  commencement  of  the 
estate  be  immediate,  it  may  be  good ;  because  then,  by  possibility,  there 
might  be  an  interest  which  would  last  as  long  in  the  party  having  the 
power  as  the  estate  to  be  created  by  it.  Thus  in  Edwards  v.  Slater, 
Hardress,  410,  where  Lord  Hale,  in  his  argument,  assimilates  other 
powers  to  those  of  leasing,  the  effect  of  his  reasoning  is,  that  the  rent  is 
not  gone  at  the  death  of  a  man,  because,  by  possibility,  his  estate  for  life 
may  last  as  long  as  the  lease.  Here,  the  reversion  falling  in  destroys  the 
power ;  because  the  whole  estate  comes  to  the  same  person,  and  there  is 
no  possibility  that  the  intermediate  estates  should  last  as  long  as  that  to 
arise  from  the  power. 

Mr.  Graham,  on  the  same  side.  Under  the  circumstances  of  this  case 
the  power  is  gone  by  the  accession  of  the  fee ;  and  the  words  cannot  have 
such  an  effect  as  to  raise  an  estate  out  of  the  testator's  interest.  As  to 
the  first,  it  is  clearly  within  the  cases  of  merger :  where  the  rights  are 
different,  it  is  true  it  is  no  merger,  as  the  case  of  a  feoffment  by  a  lord  to  a 
copyholder,  to  the  use  of  another  ;  or  to  a  tenant  to  the  precipe  to  suffer 
a  recovery ;  these  are  not  mergers :  but  wherever  a  less  estate  and  a 
larger  coincide  in  the  same  person  a  merger  takes  place ;  (3)  as  an  estate 
pour  autre  vie  will  merge  in  an  estate  for  the  party's  own  life,  and  a  base 
fee  in  an  absolute  fee.  To  apply  this — In  the  case  cited  from  Hardress, 
laord  Hale  seems  to  think  such  a  power  as  this  a  power  in  gross ; 
if  to  be  so  considered,  it  is  not  more  favorable  to  the  plaintiff;  but  *it  [*35] 
is  a  power  coupled  with  an  interest,  as  he  might  have  conveyed 
it  to  his  own  family,  or  for  payment  of  his  own  debts.  In  Hearle 
V.  Greenbank,  1  Vesey,  298,  such  a  power  is  considered  as  coupled  with 
an  interest.  In  late  cases,  such  powers  have  been  literally  construed.  In 
Zouch  V.  Woolston,  2  Burr.  1136,  Lord  Mansfield  gives  his  idea  of  powers 
coupled  with  interest.  In  this  case  it  was  the  estate  of  the  wife,  who 
gives  to  the  husband  a  power  which  is  a  mode  of  property  or  interest  in 
the  land  ;  the  same  person  cannot  have  a  partial  ownership,  and  an  abso- 
lute dominion,  the  interest  being  of  the  same  kind,  and  only  inferior  in 
degree.  (4)  It  was  competent  to  him,  at  his  death,  to  appoint  the  whole 
estate ;  therefore  he  could  not  exercise  a  partial  power  over  it. 

Lord  Chancellor.  If  any  serious  doubt  remained  in  any  party,  in  this 
case,  I  would  take  time  to  look  more  particularly  into  the  cases :  but  it 
seems  to  me  that  the  disposition  made  by  the  testator,  in  this  case,  must 
take  effect  out  of  his  interest ;  though  the  power  is  gone. 

1  think,  with  the  defendants,  that  the  power  is  merged ;  but  I  am  also 
of  opinion  that,  though  the  power  was  gone,  and  the  will  made  by  him 
purported  to  be  an  execution  of  the  power  ;  yet,  as  he  evidently  meant  that 

(3)  Lord  Thurlow  expressly  decided  npon  this  argument ;  but  his  determination  is  whoUy 
at  variance  with  the  latest,  as  well  as  varioas  important  former,  aathorities.  Vide  Sugden  on 
Powers,  78  to  92,  especially  p.  87. 

(4)  "  Lord  Thurlow,  in  dcfiverinff  judgment,  adopted  these  arguments  ;  but  the  principle  of 
his  Lordship's  decision  was  overruled  by  Lord  Eldon's  judgment  on  the  appeal  in  MaundreU 
V,  Maundrell."  Vide  Sugden  on  Powers,  87,  and  the  preceding  notes  of  the  Editor.  ^  See 
Sugden  on  Powers  (4th  Eng.  ed.).81  -96.  The  whole  of  Mr.  Sugden's  observations  upon 
this  subject  are  worthy  of  careful  consideration  4  Kent  (6th  Am.  ed.),  343,  349, 61,62.  ^ 
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the  charge  should  take  place  on  the  estate,  at  all  events,  it  must  be  sus- 
tained as  a  charge  on  the  estate  out  of  the  interest  he  had  at  his  death. 
This  case  is  not  at  all  like  Tomlinson  v.  Dighton  (1  Williams,  149). 
There  the  question  was,  whether  a  conveyance,  as  by  the  owner  of  the 
estate,  should  operate  as  an  execution  of  the  power  which  the  wife  clearly 
had,  but  no  ownership ;  and  it  was  held  it  should.  Here  the  will  refers  to 
the  power ;  and,  though  it  goes  on  with  some  words  more  general,  aa  to 
"  all  powers  and  authorities  enabling  me  thereto,"  yet,  to  be  sure,  technic- 
ally speaking,  the  power  does  not  apply  to  the  sort  of  interest  which  owner- 
ship gives.  But  the  testator,  in  this  case,  has  charged  the  estate  with  a 
burden  which  his  interest  enabled  him  to  lay  on  the  estate  ;  though  his 
power,  properly  speaking,  was  gone.  When  I  speak  of  his  power,  I  mean 
at  the  time  of  his  death,  for  that  is  the  period  at  which  the  will  speaks. 
And,  therefore,   it  is  the  case  of  a  man  having  no  power,  but  having  an 

interest  enabling  him  to  charge  the  estate,  and  charging  it  in  the 
[*36]   shape  of  an  execution  *of  a  power  notwithstanding ;  now  I  never 

heard  it  as  a  point  to  be  maintained,  that  because  a  man  shows  an 
intention  to  execute  a  power  which  he  has  not,  the  interest  which  he  had 
in  the  estate  should  not  bear  out  the  disposition  he  thinks  proper  to  make 
of  a  charge  on  that  estate.  Therefore,  though  the  power  in  this  case 
were  merged,  which  I  take  it  to  have  been,  yet  the  devise  must  take  effect 
out  of  his  interest. 


DuNGET  V.  Angove  and  Others. 

[Vide  sequel  of  S.  C.  2  Yes.  jun.  304.]     Lincoln VInn-Hall,  18th  Dec. 

(Reg.  Lib.  1789.  A.  fol.  43.  b.) 

Upon  an  interpleading  hill,  qnsere,  whether  the  money  ought  not  to  he  actually  brought  into 
Court  before  the  motion  for  an  injunction  \  though  the  practice  seems  to  haye  been,  that  it 
was  time  enough  if  brought  in  upon  showing  cause  against  the  motion  to  dissolre  the  in- 
junction. (1) 

This  was  a  bill  of  interpleader,  filed  by  a  tenant,  against  persons  who 
claimed  the  premises  under  different  rights ;  offering,  as  usual,  to  bring  the 
money  into  Court  to  abide  the  event,  and  an  injunction  had  been  obtained 
till  the  coming  in  of  the  answer. 

(1)  Sir  John  Leach,  Vice  Chancellor,  having  often  observed,  that  parties  keeping  money  in 
their  hands  were  guilty  of  great  delay,  and  ai  the  last  made  themselves  safe  by  the  facility, 
under  the  former  practice,  of  obtaining  an  injunction  at  any  time,  upon  paying  the  snm  into 
Court,  endeavored  to  remedy  this  mischief,  in  1818.  His  Honor  determined,  in  Crog^n  9. 
Symons  (3  Madd.  Rep.  130),  after  a  conference  with  Lord  Eldon  C,  that  an  injunction  to 
stay  proceedings  at  law  in  an  interpleading  suit,  was  upon  the  same  principle  as  an  injunc- 
tion in  any  other  suit ;  and  that  a  plaintifTcoula  only  apply  for  the  object  upon  the  merits 
disclosed  in  the  answer,  if  he  were  not  in  a  situation  to  obtain  an  injunction  as  of  coursei 
upon  an  attachment,  an  order  for  time,  &c. 

It  seems  that  Lord  Eldon  C.  rather  differed  afterwards  from  this,  upon  reflection :  bat  in 
a  subsequent  and  very  late  case,  Sir  J.  Leach  observed,  that  he  still  retained  the  impression 
above  alluded  to ;  though  he  did  not  mean  that  a  plaintiff  must  at  all  events,  draw  up,  or 
apply  for,  the  order  or  the  injunction  as  of  course,  upon  an  attachment,  &c.  It  was  quite 
sufficient,  if  the  Court  saw  he  was  in  a  situation  to  clo  so.  In  Silver  o.  Atkins,  12th  Feb. 
1820,  last  dav  of  Hil.  T.  Editor's  MS.  The  sequel  of  the  principal  case,  of  Dun^y  v, 
Angove,  will  be  found  in  2  Ves.  jun.  304,  &c. ;  from  whence  it  appears  that  the  application 
in  question  arose  from  the  most  gross  fraud  on  the  part  of  the  plaintiff,  and  his  solicitor.  And 
that  decision  established  the  principle,  that  a  tenant  cannot  sustain  a  bill  of  interpleader  be* 
t ween  his  landlord  and  a  stranger.  The  case  was  there  indeed  anticipated  of  a  landlord 
himself  embarrassing  his  tenant  with  persons  claiming  under  his  own  acts  (see  p.  305)  :  and 
that  distinction  was  afterwards  exemplified  and  clearly  marked  in  Cowton  v,  Williams, 
9  Yes.  107  ;  Clarke  o.  Byne,  13  Ves.  383,  and  E.  L  Co.  9.  Edwards,  18  Ves.  376. 
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Mr.  8im€on  had  moved  that  the  hill  should  be  dismissed,  the  money  not 
having  heen  paid  into  Coart  agreeable  to  the  oflRsr  contained  in  the  bill. 

Mr.  HoUist  objected  that  the  motion  was  premature,  no  notice  having 
been  given  to  pay  in  the  money :  that  the  first  motion  ought  to  be  for  pay- 
ment of  the  money,  and,  upon  non-payment,  they  might  move  to  dismiss. 

Lord  Chancellor  thought  that  the  motion  for  dismission  was  well 
founded,  on  the  non-payment  of  the  money;  and  that  the  injunction,  for 
want  of  answer,  ought  not  to  have  been  granted  without  the  plaintiff's 
bringing  the  money  into  Court.  ( 1 )  It  stood  over,  and  notice  was  given 
of  motion  to  dissolve  the  injunction  on  the  merits. 

Mr.  Hollisty  in  support  of  the  injunction,  and  against  the  order  of  dis- 
mission, cited  two  cases. 

Brimer  v.  BucKannan^  28th  November,  1780,  where,  in  a  bill  of  inter- 
pleader, the  defendant  being  in  America,  and  an  injunction  being  obtained 
for  want  of  an  answer,  the  same  was  continued  on  bringing  the  money  into 
Court 

•In  Surry  v.  WaUham,  28th  February,    1785,  the  injunction  [  *27  ] 
was  continued  to  the  hearing,  on  the  plaintiff's  paying  the  rent 
due  into  Court,  and  paying  future  rents  within  six  weeks  ailer  they  ac- 
crued. 

Lord  Chancellor  said,  his  opinion  was,  that  the  money  ought  to  be 
paid  in  the  first  instance;  because  the  gist  of  the  suit  is,  that  the  plaintiff 
is  a  stakeholder ;  that  he  has  the  money,  and  wants  to  get  rid  of  it.  In 
the  first  case  cited,  of  the  man  in  America,  nothing  can  be  harder  than 
that  the  plaintiff  should  prevent  his  proceeding,  without  bringing  the 
money  into  Court  which  he  admits  to  be  due  from  him.  It  is  laid  down 
distinctly,  both  in  the  practical  Register,  p.  S9,  and  in  Equity  Abr.  tit. 
Interpleader,  that  no  step  can  be  taken  till  the  money  is  paid  into  Court. 

It  stood  over  again  till  this  day,  when  Lord  Chancellor  said,  that,  in  a 
pure  interpleading  bill,  the  plaintiff  never  can  proceed  compulsorily,  by 
injunction,  till  he  has  brought  the  money  into  Court,  (a) 

But  the  defendant  waiving  this  motion  to  dismiss  the  bill,  (2)  the  injunc- 
tion was  continued  (by  consent),  on  the  plaintiff's  bringing  into  Court  the 
year's  rent  due  at  Christmas,  1788,  and  the  three  quarters  due  at  Michael- 
mas last  (it  being  admitted  that  the  reservation  of  rent  was  quarterly) ; 
and  also  all  the  costs  at  law,  both  of  the  replevin  and  action  of  covenant* 
and  undertaking  to  pay  the  future  rents  within  six  weeks  af^er  each  rent- 
day.  (3)  (6) 

(1)  See  note  (1)  on  the  preceding  paee. 

(2)  Lord  Louffhboronffh  C.  observed,  in  the  future  stage  of  the  case  upon  this,  that  he  did 
not  hlaroe  the  plaintiff  for  this  consent.  It  might  either  be  a  matter  of  prudence,  or  occasioned 
by  his  distress.    Vide  2  Ves.  jun.  31 1. 

(3)  See  the  ultimate  result  of  this  case,  2  Ves.  jun.  304  to  313. 

(o)  Eden  on  Injunct.  (2d  Am.  ed.)  403,  404  ;  1  Smith,  Ch.  Pr.  (Am.  ed.)  473,  474  ;  1 
Madd.  Ch.  Pr.  (4th  Am.  ed.)  176;  Story,  £q.  PI.  ch.  6,  §  291  ;  2  Story,  Eq.  Jur.  ch. 
20,  §  809  ;  Warrington  v.  Wbeatstone,  Jacob,  202  ;  Atkinson  v.  Manks,  1  Cfowen,  703,  704  ; 
Shaw  V.  Carter,  8  Paige,  339  ;  Biggs  v.  Kouns,  7  Dana,  410  ;  Pauli  v.  Von  Melle,  8  Sim. 
327 ;  Clindennin  v.  O'Keefe,  1  Hogan,  118  ;  Spring  v.  S.  C.  Ins.  Co.,  8  Wheat.  268. 

(6)  See  Eden  on  Injunct.  (2d  Am.  ed.)  398,  399.  For  more,  upon  the  subject  of  Inter- 
pleader, see  Aldrich  v.  Thompson,  2  Bro.  C.  C.  149;  Bolton  v.  Williams,  4  Bro.  C.  C. 
297. 


TOL.  III. 


34  Lee  v.  Alston.  [1789. 

Lee  v.  Alston. 

LincolnVIna-Hall,  15th  Dec.     [S.  C.  1  Vefi.  jun.  78,  Quod  vide.] 

(Reg.  Lib.  1789.  B.  fol.  91.  b.) 

The  moDey  raised  by  the  sale  of  limber,  cat  by  tenant  for  life,  impeachable^  &c.  ordered  to 
be  paid  to  the  next  taker  of  the  inheritance^  though  there  were  intermediate  remainders 
that  might  arise.  (1)  Such  tenant  cutting  timber  will  lead  to  an  account,  but  where  no 
more  timber  has  been  cut  than  charged  by  the  bill,  and  admitted  by  the  answer,  the  money 
shall  be  paid  without  costs. 

This  cause,  reported  ante,  vol.  i.  p.  194,  came  on  again  upon  the 
Master's  report. 

The  Master  reported,  that  the  timber  cut  had  sold  for  665/. 

And  the  question  was,  whether  Mrs.  Lee,  as  entitled  to  the  inheritance 
in  tail,  though  with  intermediate  remainders  which  might  arise,  was  en- 
titled to  the  money. 
[•38  ]  •Mr.  Mansfield,  and  Mr.  Lloyd,  insisted,  that,  under  the  cases  of 
UdallY.  Udall,  Aleyn,  81,  and  Bewick  v.  Whitfield,  3  Wms.  267, 
it  had  been  always  held  that  the  first  taker  of  the  inheritance  was  entitled  to 
timber  fallen  by  storm,  or  by  the  act  of  the  party.  That  in  Grath  v.  Cotton^ 
[1  Ves.  524,  546,]  3  Atk.  751,  it  was  held  otherwise,  on  account  of  the  col- 
lusion ;  and  in  WilUams  v.  Duke  o{  Bolton  (stated  in  Mr.  Cox's  note  on 
3  Wms.  268),  it  was  on  account  of  the  duke  himself,  who  cut  the  timber, 
being  entitled  to  the  inheritance.  In  this  case.  Sir  Rowland  Alston  had 
no  right  to  lay  out  the  money  upon  the  inclosure;  he  ought  to  have  charged 
the  estate  agreeably  to  the  act  of  Parliament. 

Mr.  Solicitor-General,  and  Mr.  Selwyn,  for  Sir  Rowland  Alston,  princi- 
pally argued  that  this  was  not  a  case  for  costs,  the  Master  not  having 
found  any  timber  cut  but  what  was  stated  in  the  bill,  and  admitted  by  the 
answer. 

Lord  Chancellor  said  he  continued  of  the  opinion  he  was  of,  that  if  a 
party  cuts  timber  on  an  estate  on  which  he  is  not  entitled  so  to  do,  it  will 
draw  an  account  {a)  that  he  must  suffer  himself  to  be  considered  as  the 
bailiff  of  the  remainder-man ;  on  the  other  hand,  the  remainder-man  must 
take  the  money  he  got  for  it;  whereas,  in  an  action,  he  might  have  the 
real  value  of  the  timber. 

He  admitted  that  the  case  of  Bewick  v.  Whitfield  had  settled  the  law 
on  the  point  of  timber  fallen  by  tempest,(6)  &rC.,  and  ordered  the  money 
to  be  paid  to  the  plaintiff,  but  without  costs. 

(1)  Vide  S.  C.  in  its  fonner  stage,  antea,  1  vol.  194,  and  the  more  full  report  of  the  present 
argument,  &c.  l  Ves.  jun.  78,  &c.    See  also  Gower  v.  Eyre,  Cooper,  Ca.  Ch.  166,  &c. 

(a)  See  Eden  on  Injnnct.  (2d  Am.  ed.)  ch.  10,  p.  244  -  249.   See  also  the  notes  to  this  case 
IB  1  Bro.  G.  C.  196,  196. 
(6)  See  Eden  on  Injunct.  (2d  Am  ed.)  261,  et  seq. 
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Williams  v.  Farrington. 

LincolnVlDn-Ha]],  15th  Dec.     [S.  C.  2  Cox,  202] 

(Reg.  Lib.  1789.  A.  fol.  44.  b.) 

If  bill  be  for  discoTeiy  of  matters  penal  at  common  law,  or  by  statute,  the  defendant  need 
not  demar  or  plead,  but  it  will  be  admitted  on  exceptions  ;  (1)  but  when  the  time  for  suin;^ 
a  penalty  expires  between  the  first  and  second  answers,  and  exception  is  taken  to  the 
second  answers,  and  exception  is  taken  to  the  second  answer  for  not  aiscoYering,  the  excep- 
tions shall  be  allowed,  and  tlie  party  is  bonnd  to  discover.  (2) 

Bill  by  the  hasband  of  the  Goote,  East  Indiaman,  on  the  part  of  the 
owners,  against  the  captain,  praying  an  account  of  goods  put  on  board  by 
him,  or  for  his  account,  in  the  course  of  the  outward  and  homeward- 
bound  voyage,  beyond  his  privilege  allowed  by  the  company,  in  order  to 
ascertain  freight  due  to  the  owners. 

*An  answer  had  been  put  in,  to  which  exceptions  had  been  [*39] 
taken.  The  defendant  submitted,  and  put  in  a  further  answer, 
except  as  to  so  much  as  interrogated  with  respect  to  the  cargo  put  on 
board  the  vessel  beyond  her  privilege,  insisting  he  was  not  bound  to 
answer  as  to  that,  as  it  would  subject  him  to  penalties  both  to  the  king 
and  the  company,  but  not  setting  forth  the  penalties  or  the  statutes  inflict- 
ing them. 

At  the  time  of  putting  in  the  first  answer,  the  time  limited  for  suing 
the  penalties  to  the  crown  was  not  elapsed,  but  it  was  at  the  time  of  the 
second  answer  put  in  ;  and,  exceptions  having  been  taken  to  the  second 
answer,  the  Master  reported  it  sufficient ;  exceptions  were  taken  to  the 
Master's  report,  which  came  on  now. 

Mr.  Attorney 'General,  and  Mr.  Abbot,  contended,  that  the  answer,^in 
this  case,  was  not  sufficient.  That,  even  in  the  cases  where  a  defendant 
may  plead  or  demur,  if  he  chooses  to  answer,  he  must  put  in  a  full  answer. 
Here  he  refuses  to  set  forth  what  cargoes  he  put  on  board,  lest  he  should 
be  liable  to  penalties ;  but  he  does  not  state  what  those  penaitiefl  are, 
whether  they  are  by  statute,  or  only  by  contract,  which  is  not  sufficient ; 
as,  in  order  to  afford  the  excuse,  they  must  be  penalties  by  operation  of 
law.  In  Honey  wood  v.  Selwin,  3  Atk.  276,  some  specific  penalties  are 
pointed  out. 

2dly.  The  limitation  of  the  penalty,  though  it  had  not  expired  at  the 
end  of  the  first  answer,  had  at  the  time  of  the  second ;  so  that  the  defend- 
ant was  not  then  liable  ta  any  penalty  upon  making  the  discovery. 

Mr.  Solicitor-General,  for  the  defendant,  said  he  had  always  understood 
that  where  a  party  submitted  to  exceptions,  he  was  not  supposed  to  submit 
to  all  that  were  taken,  but  that  he  only  put  in  an  answer  to  such  of  them 
as,  with  his  former  answer,  made  a  full  answer. 

The  second  answer,  having  reference  to  the  first,  and  making  with  it 
one  answer,  if  he  was  not  liable,  at  the  time  the  first  was  put  in,  to 
answer  a  particular  interrogatory  in  the  bill,  he  *could  not  become  [*40  ] 
so  afterwards.     And  the  Master,  in  this  ease,  has  reported  the  an- 
swer sufficient  to  a  common  intent. 

The  bill,  here,  is  by  the  husband  of  the  ship,  on  behalf  of  the  owners, 
and  claims,  on  their  behalf,  freight  upon  the  captain's  investments  beyond 

(1)  See  Mr.  BeanMs's  Elem.  Pleas,  270, 371,  and  the  cases  in  note  1,  ibid. 

(2)  Vide  Chetwynd  r.  Lindon,  2  Ves.  460 ;  Parkhurst  v.  Lowten,  1  Mcrir.  391,  and 
Beames*s  El.  PI.  270, 271. 
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his  privilege ;  which  it  cannot  be  necessary  for  the  defendant  to  answer, 
because  the  freight  cannot  be  due  to  the  plaintiff,  or  the  owners,  the  whole 
ship  being  freighted  to  the  company.  The  captain  is  therefore  only  liable 
to  the  company,  to  whom  the  captain  enters  into  very  heavy  securities  not 
to  exceed  their  privilege.  The  bill  is,  therefore,  merely  to  render  the 
defendant  liable  to  these  penalties.  In  order  to  be  supported,  a  bill  ought 
to  show  that  the  plaintiffs  have  an  interest  in  the  subject. 

Mr.  Mitford,  as  amicus  curiae  mentioned  a  case  of  Mason  v.  Murray, 
which  was  a  bill  for  an  account  of  the  sale  of  a  book,  the  defendant  having 
demurred  on  account  of  penalties,  (3)  the  bill  was  amended,  waiving  the 
penalties ;  but  the  defendant  insisted  he  still  was  not  liable,  as  the  king's 
share  could  not  be  waived  ;  but,  in  the  mean  time,  the  limitation  having 
expired,  and  exceptions  being  taken  to  the  second  answer  on  that  account, 
Master  Pechel  allowed  the  exceptions,  and  no  exception  was  taken  to  his 
report. 

Lord  Chancellor  thought  where  a  bill  tended  to  charge  a  defendant 
with  a  crime,  and  make  him  liable  to  a  penalty,  if  the  crime  or  penalty  is 
created  by  the  common  or  statute  law,  the  defendant  need  not  plead  or 
demur  to  it,  but,  upon  exceptions  to  the  answer,  he  might  insist  he  was  not 
liable,  (a) 

But  the  time  for  suing  the  penalty  being  expired,  at  the  time  of  the 
second  answer  being  put  in,  he  thought  the  defendant  liable  to  answer,  as 
far  as  the  penalties  to  the  crown  extended,  (b) 

Exceptions  to  the  Master's  report  allowed. 

(3)  See  Hudson  v.  Davis,  2  Anstr.  604. 

(o)  See,  as  to  the  right  of  defendant  to  object  to  discovery  in  a  matter  tending  to  criminate 
him,  or  expose  him  to  penalties,  &c.,  Glynn  v.  Houston,  1  Keen,  329  :  United  Stales  v, 
Twenty-Eight  Packages,  Gilpin,  306 ;  Bishop  of  London  v.  Fytche,  1  Bro.  C.  C.  97,  and 
note  ;  Wigrnm  on  Discovery,  Prop.  2  (1st  Am.  ed^i  82,  et  seq. ;  2  Story,  Eq.  Jar.  ch.  42, 
9  1494,  and  note,  and  numerous  cases  cited ;  Story,  Eq.  PI.  ch.  11,9  676-698.  See  also,  as 
to  the  answer  of  the  defendant  to  a  bill  of  discovery,  Cookson  v.  Ellison,  2  Bro.  C.  C. 
262,  and  notes. 

(b)  Wigram  on  Discovery,  Prop.  2  (1st  Am.  ed.),  86  ;  Corp.  of  Trin.  House  v.  Burge,  2 
Sim.  411  ;  Davis  v.  Reid,  6  Sim.  443  ;  SUny,  Eq.  PI.  ch.  li,  f  698. 


[*41]  *Earl  of  Lonsdale,  and  Others,  v.  Church  and  Another. 

Rolls,  [23d  Nov.]  17th  Dec  [1789,  &  16th  Feb.  1790.] 

(Reg.  Lib.  1789.  A.  fol.  241.) 

A  receirer  of  a  public  trust  (having  a  salary)  making  interest  of  balances  in  his  hands,  is 
accountable  to  the  trustees  for  interest  made  ultra  {I)  his  salary  [notwithstanding  prior 
accounts  settled  without  demanding  it.]  (2) 

Bill  by  the  trustees  for  repairing,  d&c.  the  harbor  of  Whitehaven, 
against  the  late  receiver  and  treasorer  of  the  duties  thereof,  and  his  surety, 
for  an  account  of  sums  of  money  received  and  disbursed,  and  of  interest 
received  on  balances,  from  time  to  time,  in  his  hands. 

(1)  The  M.  R.,  speaking  of  this  dedsion  about  four  years  aiterwards,  obsenred,  "  it  was  a 
▼ery  hard  case.  It  was  meant  that  the  man  should  hare  interest  when  they  first  employed 
him  ;  but,  being  a  public  officer,  making  use  of  public  money  out  at  interest,  he  thought  his 
employer  had  a  right  to  that  interest  improperly  made.**  Vide  in  llassey  v.  Davies,  2  Yes. 
jnn.  330. 

(2)  From  Lord  Colchester's  MSS.  and  Reg.  Lib. 
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The  case  upon  the  biJl,  answer,  and  evidence,  appeared  to  be  as 
follows : 

Bj  Anne,  the  trustees,  for  the  time  being,  or  eleven  or  more  of 
them,  were  authorized  to  appoint,  by  writing,  a  collector  or  collectors  of 
the  duties,  d&c.  for  repairing  the  harbor ;  and  the  sums  received  by  him,  or 
them,  were  to  be  paid  over  to  a  receiver  or  receivers,  to  be  appointed  by 
the  said  trustees ;  and  it  was  enacted  that  the  trustees  should  take,  of  the 
collectors  and  receivers,  sufficient  security  for  duly  collecting  the  duties, 
and  accounting  for  the  same ;  and  the  collectors  and  receivers  were  to  be 
allowed  for  their  pains  in  the  office,  as  much  as  the  trustees  should  think 
proper,  not  exceeding,  for  all  together,  I2d,  in  the  pound. 

In  1782,  the  defendant  Church  was  appointed,  by  the  trustees,  clerk  and 
receiver,  at  a  salary  of  60/.  per  annum,  in  the  room  of  Spedding,  who 
had  acted,  not  only  in  that  capacity,  but  also  as  treasurer ;  and  Spedding 
having,  at  that  time,  a  sum  of  16226  165.  S^d,  in  his  hands,  the  same  was, 
by  the  direction  of  the  trustees,  paid  into  the  hands  of  the  plaintiff  Dixon 
(one  of  them)  as  a  banker,  into  whose  hands  the  defendant  Church  was 
directed  to  pay  the  surplus  moneys  in  his  hands  from  time  to  time;  and,  in 
consequence  of  his  appointment,  the  defendant  Church,  with  the  defend- 
ant Benn,  as  his  surety,  entered  into  a  bond,  in  the  penalty  of  1000/.,  for 
the  due  receipt  of  the  duties,  to  make  regular  payments  to  the  tradesmen, 
of  the  harbor,  and  to  give  a  fair  account  of  his  receipts  and  disbursements, 
and  pay  the  balance  thereof  to  the  trustees,  or  as  they  should  appoint. 

*The  defendant  received  the  duties,  and  passed  his  accounts  [*42] 
yearly  till  1804,  when  he  was  appointed  treasurer  as  well  as  receiver, 
and  the  sum  of  2041/.  II5.  3Jc/.,  then  in  the  hands  of  Dixon,  was  paid 
over  to  him  as  treasurer  :  and  upon  passing  his  accounts  in  1785,  there 
appeared  to  be  in  his  hands  (inclusive  of  the  money  received  from  Dixon) 
a  balance  of  2071/.  7s,  8^.,  and  he  was  then  requested  to  give  a  further 
security,  which  he  did,  by  entering  into  a  bond,  with  the  said  Benn  as 
his  surety,  in  the  penalty  of  3000/.  for  the  execution  of  the  said  ap- 
pointment. And,  again,  in  1787,  the  balance  in  his  hands  being  fur- 
ther increased,  he,  with  the  same  surety,  entered  into  a  third  bond  of 
the  trustees. 

About  the  26th  February,  1788,  the  plaintiffs  removed  the  defendant 
Church  from  his  said  appointments. 

The  defendant,  by  his  answer,  admitted  that,  during  the  execution  of 
the  said  appointments,  he  placed  out  several  sums  of  money,  being  .part 
of  the  balances  in  his  hands,  from  time  to  time,  on  securities,  at  interest, 
which  interest  was  received  and  disposed  of  by  him  for  his  own  use ;  and 
said  he  conceived  he  had  a  right  so  to  do,  not  having  been  called  upon  by 
the  trustees  to  pay  the  same. 

In  March,  1788,  three  several  actions  were  brought  on  the  bonds,  and 
the  defendant  Church  held  to  bail  thereon ;  and,  afterwards,  the  present 
bill  was  filed  for  an  account  of  the  balances,  from  time  to  time  in  defend- 
ant Church's  hands,  and  the  interest  made  thereon,  and  praying  that  the 
securities  should  be  assigned  to  the  plaintiffs. 

The  cause  was  heard  last  term. 

Mr.  Mitford,  Mr.  Graham,  and  Mr.  Boulton,  for  the  plaintiffs.  The 
plaintiffs  only  call  upon  the  defendant  to  answer  interest  as  far  as  he  has 
made  it.  It  is  a  point  6f  equity,  that,  where  a  man  makes  interest  of  the 
money  of  another,  he  shall  pay  the  interest  he  so  makes  of  it.  The  de- 
fendant had  a  salary  of  60/. ;  might  have  left  the  money  dead,  and  he 
would  not  be  answerable  for  interest ;  but  where  he  makes  it,  whether 
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in  the  character  of  trustee,  executor,  or,  otherwise,  he  must  pay  the 
[•43]  interest,  1  P.  Williams,  140 ;  •Raiclife  v.  Graves,  I  Vern.  197 ; 
Lee  V,  Lee,  2  Vern.  648 ;  Hicks  v.  Hicks,  3  Atk.  274 ;  Newton  v. 
Bennet  (ante,  vol.  i.  p.  359) ;  Perkins  v.  Baynton  (ibid  p.  375) ;  Treves 
V.  Townshend  (ibid.  p.  384) ;  Forster  v.  Forster  (ante,  vol.  ii.  p.  616) ; 
Bates  V.  King  (30th  Oct.  1789).  This  case  is  very  different  from  that 
of  a  banker  ;  because,  in  that  case,  no  one  can  be  deceived ;  as  he  knows, 
by  the  course  of  the  trade,  he  is  to  receive  no  interest. 

Mr.  Solicitor-General,  Mr.  Lloyd,  and  Mr.  Romilly,  for  the  defendants. 
Under  the  acts  of  Parliament,  the  trusts  are  to  be  executed  by  not  less 
than  24  trustees :  here  are  but  21  trustees,  plaintiffs,  and  one  defendant. 
For  anything  that  appears  on  the  record,  the  trustees,  to  whom  the 
bonds  were  given,  may  still  be  trustees.  Unless  the  plaintiffs  had  de- 
duced a  title  to  sue  under  the  bond,  they  have  not  made  such  a  case  as 
will  authorize  the  Court  to  make  ar  decree.  It  is  true,  the  defendant 
has  submitted  to  an  account ;  but  if  they  refuse  to  take  the  account, 
in  the  manner  in  which  he  offers  to  give  it,  he  is  not  bound  by  the 
submission. 

The  case  of  Forster  v.  Forster,  was  not  that  a  receiver  should  pay  in- 
terest which  he  had  made,  for,  in  fact,  he  had  not  made  any ;  but  that, 
not  having  paid  the  money  as  he  ought,  according  to  the  order  appoint- 
ing him  receiver,  he  should  account  for  the  same.  The  other  cases  are 
of  persons  invested  with  the  character  of  trustees,  and  if  they  make  inter- 
est, they  undoubtedly  must  pay  it  We  admit,  if  the  defendant  is  a  trustee, 
he  must  pay  the  interest  made ;  but  if  the  trustees  gave  an  express  au- 
thority to  make  interest,  they  shall  not  call  upon  him  for  that  interest; 
and  there  is  sufficient  evidence,  in  this  case,  for  a  court  of  law  to  presume 
there  was  a  contract,  between  the  parties,  that  the  defendant  should  not 
pay  interest. 

Mr.  Mitford,  in  reply,  insisted,  that  being  a  public  officer,  the  defendant 
was  a  trustee  for  the  public. 

This  day  his  Honor  gave  judgment,  (3)  and,  afler  stating  the  case  as  it 
is  before  stated,  spoke  to  the  foUowing  effect : 

(3)  The  Editor  haring  been  favored  with  Lord  Colchester's  notes  of  the  judgment  on  this 
occasion,  has  the  satisfaction  of  subjoining  them.  "  His  Honor,  after  stating  the  introduc- 
tory part  of  the  case,  proceeded  thus :  —  In  1782,  Church  was  appointed  collector ;  afterwards 
he  was  appointed  to  the  additional  office  of  receiver.  From  that  time  he  has  lesularly 
missed  his  accounts  every  year,  and  the  balance  in  his  hands  was  every  year  increased  ;  but 
he  was  never  called  on  to  pay  the  balance  in  his  hands  on  settling  the  account. 

"  In  1788,  he  was  called  on  to  pay  the  balance,  but  the  money  uien  was  not  forthcoming : 
the  money  was  then  placed  out  by  nim  at  interest :  he  could  not  immediately  get  it  in  ;  and 
that  being  the  case,  it  seems  imfwssible  to  say  that  he  should  not  be  charged  with  interest 
for  the  money  which  he  so  kept  in  his  hands. 

"  Defendant  contends  that  he  is  entitled  to  make  interest,  and  that  the  trustees  knew  that 
he  made  interest,  and  did  not  object  to  it. 

"  This  is  not  the  case  of  a  person  dealing  with  his  own  steward ;  if  it  was,  I  should  think 
he  would  not  be  liable  to  pay  interest. 

"  If  these  trustees  had  been  persons  dealing  with  the  defendant  as  their  own  agent,  and  for 
their  own  benefit,  I  think  the  account  they  have  settled  would  preclude  them  from  demanding 
interest ;  but  this  is  a  very  different  case. 

'  "  The  trustees  here  are  trustees  for  the  public,  (t)  and  the  legislature  has  said,  the  receiver 
shall  be  paid  a  salary  amounting  to  more  than  one  shilling  in  the  pound. 

"  If  the  trustees  might  enable  the  receiver  to  make  interest,  it  would  tend  to  the  most  mis- 
chievous consequences.  In  defiance  of  the  act  of  Parliament,  they  might  give  the  receiver  a 
salary  much  larger  than  the  statute  prescribes,  and  mirht  enable  him  to  employ,  for  his  own 
benefit,  money  which  ought  to  be  applied  for  the  benefit  of  the  public.    It  would  be  a  great 

See  Fairtitle  d.  Mytton  v,  Gilbert,  2  T.  Rep.  169.  But.  nevertheless,  trustees  under  a 
^  c  act  are  not  estopped  by  their  own  deed  from  insisting  tnat  the  act  gives  them  no  such 
power  as  they  have  exercised.    Vide  ibid. 
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The  question  is,  whether  the  receiver  is  not  liable  to  account  for  the 
interest  made  of  the  money  in  his  hands. 

*The  first  objection  taken,  is,  that  the  plaintiffs  have  no  right  to  [M4] 
call  upon  him ;  but  it  does  not  appear  who  could  ha?e  a  right,  if  the 
present  plain ti£&  have  not.  No  such  objection  is  raised  by  his  answer, 
in  which  he  admits  the  right,  and  submits  (in  case  the  Court  shall  think 
proper)  to  pay  interest  for  the  balances  in  his  hands.  I  am,  therefore, 
of  opinion  that  he  is  estopped  by  his  answer,  from  this  objection  ;  and  it 
seems  to  me  that  the  plaintifis  are  persons  who  have  a  right  to  call  upon 
him  for  the  account. 

Then  the  question  is,  whether,  from  the  nature  of  the  office,  he  is  not 
accountable  for  interest.  The  present  may  be  thought  a  hard  case  ;  (4) 
but  the  only  question  is,  whether,  in  a  court  of  equity,  he  may  not  be 
called  upon. 

This  is  not  a  case  (like  that  of  Lord  Salisbury  v.  Wtlkins)  (5)  of  a 
person  dealing  with  his  own  servant,  who  clearly  would  not  have  a  right 
to  call  upon  him ;  (5)  for  if  a  gentleman  will  permit  his  steward  to  make 
use  of  the  money  in  his  hands,  he  certainly  shall  not  call  upon  him  for 
the  intermediate  interest.  So  if  these  persons  had  been  dealing  with  the 
clerk  on  the  subject  of  their  own  money,  and  settled  accounts  with  him, 
they  would  be  bound  by  those  settlements.  But  that  is  not  the  case 
here :  his  trust  was  for  the  public,  to  exact  duties  from  all  persons  coming 
into  the  harbor  ;  for  which  receipt  he  was  to  be  paid  at  the  rate  of  Is.  in 
the  pound.  Then  it  is  said,  that  the  trustees,  though  concerned  for  the 
public,  may  permit  him  to  make  interest  till  he  is  called  upon  to  account 
for  it;  but  the  ipischief  to  result  from  this  would  be  very  great:  it  might 
put  it  out  of  the  power  of  the  person  who  has  such  moneys  in  his  hands 
to  answer  the  public  exigencies,  and  might  give  him  public  money  in 
such  a  way  that  the  public  could  not  have  the  use  of  it.  This  cannot  be 
shown  more  strongly  than  by  the  present  case ;  for,  when  called  upon  to 
account  and  pay  his  balance,  the  receiver  could  not  answer  that  call, 
because  the  money  was  out  at  interest.  Then  he  objects  that  he  was 
never  called  upon  till  the  time  of  his  discharge:  —  the  question  has  noth- 
ing to  do  with  the  notice,  but  whether  he  had  a  right  to  use  the  money, 
and  make  interest  of  public  property.  The  legislature,  when  they  gave 
him  Is.  in  the  pound  (or  possibly  two,  if  he  united  both  offices,  as  it 
seems  doubtful  whether  the  trustees  might  not  allow  Is.  as  collector, 
*and  \s,  as  receiver),  could  not  mean  that  he  should  make  interest  [*45] 
I  think,  therefore,  in  order  to  the  example,  he  ought  to  account 
for  the  interest.  Not  being  accountable  for  interest  would  be  a  tempta- 
tion to  receivers  not  to  be  ready  to  pay  money  due  from  them  when 
demanded. 

temptation  to  the  receiver  not  to  pay  the  money  in  his  hands  at  the  time  he  onght,  if  he 
miffnt  make  interest  of  it. 

'*^Upon  this  princi]>le  it  is,  that  a  receiver  appointed  by  this  Court,  who  does  not  pay  the 
money  in  his  hands^  is  bound  to  pay  interest  for  it. 

"  I  think  the  receiver  ought  not  to  have  made  interest  of  it :  that  it  is  imnrious  to  the  public, 
and  of  verv  pernicious  example^  that  a  man  in  execution  of  a  public  omce  should  place  the 
money  in  his  hands  in  such  a  situation  that  he  cannot  commana  it  when  it  may  be  wanted." 

N.  B.  Defendant  was  also  a  trustee,  but  this  circumstance  does  not  seem  to  have  been 
noticed  or  relied  upon  on  either  side. 

(4)  See  also  2  Yes.  jun.  320. 

(5)  Earl  of  Salisbury  v.  Wilkinson.  Vide  in  Lord  Chedworth  v,  Edwards,  8  Ves.  48,  Ac., 
which  shows  this  part  of  the  report  to  be  inaccurate.  The  reason  why  Mr.  Wilkinson  was 
not  held  liable,  was,  because  the  plaintiff  had  desired  him  to  keep  larse  sums  in  his  hands ; 
and  not  merely  because  he  was  his  servant.  As  to  cases  of  fraud,  «c.,  between  principals 
and  their  stewards,  agents,  &c.,  see  Lord  Chedworth  v.  Ekiwards,  8  Ves.  66  ;  Beaumont  9. 
Booltbee,  6  Ves.  485,  and  7  Ves.  699,  &c.  $  E.  Hardwicke  v.  Vernon,  14  Ves.  604. 
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It  is  a  settled  rule  of  the  Court,  that  such  a  receiver  shall  pay  in  his 
balance  every  year ;  and,  if  he  keeps  the  money  in  his  hands,  he  is  an« 
swerable  for  interest.  He  is  bound  by  his  bond  to  have  the  money  ready 
when  called  upon.  If,  therefore,  he  has  made  interest,  he  has  done  it 
contrary  to  the  intent  of  the  legislature,  and  the  duty  he  owes  to  the 
public ;  and,  therefore,  he  must  answer  for  the  interest  he  made,  not- 
withstanding the  trustees  may  have  been  negligent  in  not  calling  for  it 
sooner;  for,  as  his  trust  was  to  have  the  nK>ney  ready  when  called 
upon,  he  must  make  it  good  for  so  much  as  he  has  received  above  his 
salary,  (a) 

This  decree  was  affirmed,  as  to  the  principal  point,  upon  a  rehearing, 
in  the  Sittings,  at  the  Rolls,  after  Hilary  term,  1790.  (6) 

(6)  "  The  case  was  reargued  on  the  16th  Feb.  1790,  npon  the  question,  whether  the  trus- 
tees haying  agreed  to  allow  the  defendant  to  make  interest,  they  should  not  now  allow  him 
at  least  is.  in  the  pound,  being  to  the  extent  permitted  by  the  act  of  Parliament.  But  his 
Honor  was  of  opinion,  that  if  the  trustees  had  made  such  an  agreement,  they  had  acted 
beyond  their  power;  and  therefore  refused  to  sanction  such  allowance."  Prom  Lord  Col- 
chester's MSS.  It  appears  from  Reg.  Lib.  "  that  an  inquiry  was  directed  as  to  the  fact  of 
his  baring  placed  the  money  out  at  interest.  If  he  had  done  so,  he  was  to  account  for  the 
interest,  profit,  or  advantage  made  thereof."  —  R.  L. 

(a)  See  the  cases  cited  in  the  notes  to  Newton  v.  Bennet,  1  Bro.  C.  G.  861, 362. 


Fox  V.  Mackreth.     Lincoln's-Inn-Hall,  16th  Dec. 
(No  Entry.) 

The  Court  will  not  order  a  balance,  upon  charge  and  dischar^  in  the  Ma8ter*s  office,  to  bo 
paid  in,  before  the  Master  has  made  his  report,  even  upon  his  certificate  of  the  sum.  (1) 

Upon  taking  the  account  decreed  in  this  cause  before  the  Master,  the 
defendant  admitted  a  certain  charge,  and  claimed  allowances  by  way  of 
discharge,  leaving  a  certain  balance  due  from  him.  The  Master  had 
not  made  his  report,  but  certified  the  state  of  the  account.  Mr.  Solicitor^ 
General  moved,  this  day,  that  the  defendant  might  pay  in  the  balance, 

(I)  The  MS.  note»of  Mr.  Cox  intimate,  that  the  Court  had,  even  before  this  case,  made 
such  orders  in  many  cases,  upon  the  party's  examination  in  the  Master's  office^  previously  to 
the  actual  report ;  amongst  which  Mr.  Cox  mentions  Letch  v.  Stevens,  as  havmg  been  cited 
in  the  principal  case.  The  notes  then  state,  that  Lord  Tburlow  felt  inclined  to  make  such 
an  Older  in  Forest  v.  Timms^  Hil.  1791  :  but  did  so  for  the  first  time  in  Thompson  v.  ¥ye- 
finch,  10  March,  1791,  which  is  cited  in  the  third  edition  of  Mr.  Brown's  Reports,  annexea  to 
the  principal  case,  (t)  The  existing  practice,  and  its  former  history,  will,  in  addition  to  the 
above,  be  clearly  seen  in  the  observations  of  Lord  Eldon  C,  in  Quarrel  v.  Beckford,  14  Ves. 
178.  His  Lordship  there  says,  "  I  remember  where,  for  the  purpose  of  getting  money  paid 
into  Court  by  the  aefendant,  it  must  have  appeared  upon  his  answer,  that  the  money  was 
due.  When  the  attempt  was  made  to  extend  that,  bv  a  motion  for  payment  into  Court  of 
money  stated  to  be  due,  by  the  examination  of  the  aefendant  in  the  M8ster*s  office.  Lord 
Thuriow,  having  in  some  instances  refused,  was  at  last  prevailed  on,  with  great  doubt,  to 
grant  it ;  but  upon  this  solid  ground,  that  if  it  appears  as  clear  upon  that  examination,  look- 
mg  to  the  rights  and  interests  of  the  party,  that  money  is  due  from  him,  as  in  the  other  case 
upon  the  answer,  there  is  no  reason  against  granting  the  application  in  the  one  case  as  well 
as  the  other.  The  next  attempt  was  where,  to  avoid  the  pnnciple,  so  extended  to  the  exami- 
nation, the  party  did  not  cast  up  his  schedule  :  and  to  that  length,  after  considerable  hesita- 
tion, the  practice  has  arrived,  and  is  now  at  least  uniform:  but  the  result  must  be  clearly 
verified  by  affidavit ;  collecting  clearly  the  result  of  the  schedule,  and  furnishing  the  sum 
which  the  one  party  has  a  right  to  demand,  and  the  other  is  bound  to  pay." 

(t)  Lord  Thuriow  made  a  similar  order  a  few  days  afterwards,  upon  the  party's  examina- 
tion, without  the  Master's  certificate.  Knevet  9.  Gould,  18th  Maich,  1791.  From  the  MSS. 
communicated  to  the  Editor  by  Sir  John  Simeon. 
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thus  admitted  by  biro  to  be  due,  into  Court,  in  analogy  to  the  practice  of 
the  Court,  where  a  sum  of  money  is  admitted  by  an  answer  or  schedule 
to  be  in  the  hands  of  the  defendant,  which  is  always  ordered  to  be  paid 
into  Court. 
•  The  motion  was  opposed  by  Mr.  Selwyn,  who  insisted  there  never  had 
been  such  an  order,  till  after  the  Master  had  made  his  report;  till  which 
time  the  sum  due  was  not  considered  as  ascertained.  That,  as  to  delays 
in  the  Master's  office,  there  were  other  means  of  prerenting  them. 

*Lord  Chancellor  said,  the  motion  was  the  first  of  the  kind  he  [*46] 
ever  remembered.  That,  where  money  was  admitted  to  be  in  a  de- 
fendant's hand,  the  Court  would  order  it  to  be  paid  in,  for  safe  custody ; 
but  here  no  specific  sum  was  ascertained.  (2)  With  respect  to  delays,  it 
was  frequent  to  apply  for  orders  for  the  Master  to  proceed  de  die  in  diem^ 
but  at  present  he  could  not  make  the  order,  {a) 

(2)  See,  however,  the  preceding  note. 

(a)  See  2  Smith,  Ch.  Pr.  (Am.  ed.)  391.  392,  393  j  2  Mndd.  Ch.  Pr.  (4th  Am.  ed.)  399  ; 
Roberts  v.  Hartley,  1  Bro.  C.  C.  67 ;  Mills  v.  Hanson,  8  Ves.  68,  91. 


Ex  parte  Smith,  in  the  Matter  of  Lewis  and  Potter.  (1) 

Ltncoln's-Inn-Hall,  2l8t  Dec  [Vide  3  Cox,  209,  213,  &  Cooke,  B.  L.  139,  140.] 

Creditor  obtaining  goods  from  his  debtor,  on  credit,  just  before  he  breaks,  shall  not  proTe  for 
the  residue  without  giving  up  the  goods.  (I) 

Petition  to  stay  the  dividend  until  Lovel  a  creditor,  should  ac- 
count for  the  value  of  goods  to  the  amount  of  270/.  obtained  from  the 
bankrupts,  on  credit,  two  dajs  before  thej  failed,  and  on  suspicion  that 
they  were  about  so  to  do;  and  which  he  insisted  on  detaining  as  a  pirt- 
payment  of  his  debt  Lovel  was  since  also  become  a  bankrupt,  and 
his  assignees  also  insisted  on  a  right  to  apply  these  goods  as  a  part- 
payment. 

Lord  CrancelloU  thought  Lovel  could  not  avail  himself  of  this  advan- 
tage, and  take  a  dividend  for  the  residue,  if  the  fact  should  turn  out  as 
stated,  and  therefore  directed  an  issue  to  try  the  fact.  He  said  LoveFs 
assignees  stood  in  the  same  situation  with  Lovel. 

(1)  See  other  points  of  a  similar  nature  in  the  same  bankruptcy,  and  at  the  same  period, 
relatire  to  bills  of  exchange,  in  2  Cox,  Rep.  209,  213,  and  Cooke,  B.  L.  139, 140. 


Ex  parte  Simpson  in  the  Matter  of  Fletcher. 

LincolnVInn-Hall,  21st  Dec. 

Creditor  admitted  to  prove  costs  taxed  after  the  commission,  on  verdict  obtained  before.  (1) 

Petition  to  be  admitted  to  prove  111/,  costs  in  two  actions,  on  differ- 
ent policies,  against  the  bankrupt,  an  underwriter ;  in  one  of  which  there 

(1)  This  decision  seems  evidently  wrong.    See  the  cases  referred  to  in  the  notes  to  Ex 

Erte  Moore,  antea,  2  vol.  597.  amongst  which,  Tide  Ex  parte  Charles,  16  Yes.  266,  and  14 
ist,  R.  197  ;  Johnson  v.  Peck,  and  Kemp  9.  Mackrell,  2  Ves.  461,  465,  579. 
VOL.  III.  6 
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was  judgment  by  defaalt,  for  want  of  a  plea,  and,  upon  a  writ  of  inqutr j, 
16th  August,  1779,  the  damages  were  assessed,  and  40s.  costs ;  in  the 
other,  verdict  for  the  sum  underwritten,  and  405.  costs. 

The  commission  issued  November,  1780.  Final  judgment  was  sus- 
pended by  an  injunction-bill  in  the  Exchequer  ;  but,  at  length,  the  in- 
[*47]  junction  being  dissolved  on  the  merits,  the  judgment  was  ^signed 
1783,  and  costs  in  both  actions  taxed  at  1 1 1/.  tis,  which  the  com- 
missioners refused  to  admit  to  be  proved. 

Mr.  Solicitor-General^  and  Mr.  Mansjield,  argued  that  this  was  a  debt 
subsequent  to  the  bankruptcy,  commencing  upon  the  taxation;  and, 
therefore,  could  not  be  proved  under  the  commission,  and  assimilated  the 
present  case  to  that  1  Atk.  140 ;  and  Ez  parte  Snen^s,  1  Cooke's  Bank- 
rupt Law,  296. 

Mr.  Simeon,  in  support  of  the  petition,  argued.  That  the  case  Ex  parte 
Sneap$  was  costs  for  a  contempt  of  chancery,  not  an  action  at  law,  and 
was  rightly  determined.  The  case,  1  Atk.  140,  has  been  overruled. 
3  Black.  Rep.  1317;  Cowp.  25,  138;  1  Wils.  141 ;  Longford  v.  ElHs, 
East,  1785;  1  Cooke's  Bankrupt  Law,  227;  Lewis  v.  Piercy,  Term 
Rep.  C.  P.  29 ;  1  Cooke's  Bankrupt  Law,  508,  in  which  bankrupts  had 
been  discharged  out  of  execution,  not  only  for  the  principal  debt  due  be- 
fore the  bankruptcy,  but  for  the  costs  taxed  after  the  bankruptcy ;  and, 
though  the  point  had  never  been  determined  in  this  Court,  on  petition,  it 
was  a  necessary  consequence  that  the  creditor  must  be  admitted  to  prove 
such  costs  under  the  commission,  or  otherwise  the  bankrupt  must  remain 
liable :  the  propositions  are  convertible.  It  is  so  on  principle,  for  the 
Stat,  of  Gloster  gives  the  costs  of  the  writ,  which  has  always  been  consid- 
ered as  the  costs  of  the  whole  proceeding  at  law,  which  costs  had  a  refer- 
ence to  the  verdict. 

Lord  Chancellor  doubted  before  the  argument,  and  inclined  against 
the  petition;  but,  after  the  argument,  he  made  the  order,  saying  the 
point  had  been  determined  at  law  in  the  cases  cited.  Whenever  the 
judgment  is  recovered,  the  former  debt  is  at  an  end.  (2)  (a) 

(2)  But  see,  contra,  the  references  in  the  preceding  note. 

(a)  The  doctrine  npon  this  subject,  which  had  departed  from  the  old  determinations,  has 
been  lately  settled,  npon  ytrt  great  consideration,  and  brought  back  to  its  original  correct- 
ness. The  first  case  upon  tne  subject  was  Ex  parte  Todd,  oefore  Lord  Northinvton,  cited  3 
Wils.  270,  as  baring  been  after  a  verdict,  and  II  Yes.  661,  as  after  a  nonsuit.  The  Editor 
has  searched  the  book  of  the  Secretair  of  Bankrupts  for  it,  but  without  success.  His  Lord- 
ship there  held,  that  until  judgment  tnere  was  no  demand  at  law  for  coats :  and  the  judgment 
being  after  the  bankruptcy,  there  was  not  a  debt  at  the  date  of  the  commission,  and  the 
cosU  could  not  be  proTed.  In  Walter  v.  Sherlock,  cit.  3  Wils.  270,  272,  and  1 1  Yes.  652,  in 
which  (thouffh  there  is  some  confusion  in  the  case)  it  appears  that  upon  a  bankruptcy 
between  yeroict  and  judgment,  it  was  determined  that  the  costs  could  not  be  pro? ed,  not  only 
because  they  were  unliquidated^  but  beosuse  there  was  no  judgment.  And  by  analogy  to 
these  decisions.  Lord  Thurlow,  in  the  aboTe-cited  case  of  Elx  parte  Sneaps,  held  that  the  tax- 
ation constituted  the  demand. 

But  this  sound  and  correct  doctrine  was  afterwards  broken  in  upon  by  the  present,  and  the 
seTeral  cases  aboTe  cited ;  to  which  must  be  added.  Hurst  v.  Mead,  6  T.  R.  366  ;  Philips  v. 
Brown,  6  T.  R.  282  ;  Watts  v.  Hart,  1  B.  &  P.  134  ;  Willett «.  Pnngle,  2  N.  R.  190. 

Upon  this  question,  howerer,  coming  on  before  Lord  Eldon,  in  the  case  of  Ex  parte  Hill, 
11  Yes.  646, 2  N.  R.  191,  n.,  his  Lonbhip,  after  a  luminous  and  elaborate  review  of  all  the 
cases,  expressed  his  decided  approbation  of  the  rule,  as  original  It  laid  down  by  Lord  North- 
ington  ;  and  held,  that  where  there  was  a  Terdict  ancl  judgment  after  bankniptcTi  in  an  action 
previously  brought,  costs  could  not  be  proved.  His  Lorasliip  afterwards,  in  the  case  of  Ex 
parte  Charles,  16  Yes.  256,  where  there  tmd  been  a  verdict  for  damages,  and  a  commission 
issued  before  the  judj^ent,  held  that  there  was  not  a  sufficient  debt  to  support  a  commis- 
sion ;  but,  as  his  opmion  contradicted  so  many  cases,  and  particularly  that  of  Langford  v. 
Ellis,  his  Lordship  granted  a  case  :  upon  which  the  Court  or  King's  Bench  certified  against 
the  debt,  14  East,  197.  This  decision  has  been  followed  by  Bass  v.  Gilbert,  2  M.  4l  S.  70, 
and  Walker  «.  Barnes,  5  Taunt.  778  ;  1  Harsh.  346,  and  the  case  of  Ex  parte  Sneaps,  by  the 
King  V.  Davis,  9  East,  318.  where  it  was  decided  that  the  costs  of  a  suit,  directed  to  be  paid 
by  an  award  made  before  the  bankruptcy,  but  which  were  not  taxed  till  after,  could  not  be 
proved  onder  the  commission.  —  Eden, 
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Ex  parte  Congaltoh,  in  the  Matter  of  Elizabeth  Ttler. 
Lincoln VInn«Hall,  Slat  Dec 

Creditor  borrows  money,  which  he  aAerwmrds  rejmys  with  ioterett,  after  a  secret  act  of 
bankrojitcy  :  the  loan  beiog  repaid,  shall  be  considered  as  never  bonrowed,  and  he  shall 
prove  his  waole  debt.  (1) 

Elizabeth  Ttlbr  carried  on  the  business  of  a  navy  agent,  and,  as 
such,  was  employed  by  the  petitioner.  On  the  11th  November, 
1784,  by  an  account  delivered  from  her,  it  appeared  •she  was  [MS] 
debtor  to  the  petitioner  312/.  Ix.  lOi/.,  which  the  petitioner  directed 
her  to  invest  for  him  in  stock.  On  the  13th  November,  her  nephew 
informed  him  the  stock  was  bought,  and  a  copy  of  a  broker's  note  was 
sent  him  to  that  effect,  which  he  imagined  clear  proof 

On  the  20th  November,  1784,  the  petitioner  applied  to  Elizabeth  Tyler 
to  lend  him  163/.,  which  he  repaid  her  with  5  per  cent,  interest  thereon, 
after  a  secret  act  of  bankruptcy  committed  by  her. 

The  petition  was  to  be  let  in  to  prove  the  whole  debt  due  from  Eliza- 
beth Tyler  to  the  petitioner,  the  stock  having  never  been  bought. 

It  was  insisted,  against  the  petition,  that  the  163/.  must  be  deducted 
from  the  sum  to  b«  proved,  as  having  been  paid  the  petitioner  by 
Elizabeth  Tyler;  and  that  the  repayment,  being  after  a  secret  act  of 
bankruptcy,  was  a  nullity,  and  not  protected  by  the  statute,  as  it  was 
not  in  the  usual  course  of  trade.  The  balance,  therefore,  must  be 
struck,  as  it  was  at  the  time  of  the  bankruptcy  unvaried  by  the  payment 
after  it. 

Lord  Chancellor  said,  it  was  manifest  the  163/.  was  a  loan, 
and  no  payment ;  that  having  been  repaid,  though  after  the  secret  act 
of  bankruptcy,  it  was  to  be  considered  as  if  the  money  had  never 
been  lent ;  and  ordered  the  petitioner  to  be  admitted  to  prove  his  whole 
debt 

(I)  Vide  the  chapter  on  Set-off,  and  Mutual  Credit,  in  Cooke,  B.  L.  p.  681,  ftc.,  sixth 
edition. 


•HILARY   TERM.  [♦49] 

30  Geo.  3.  1790. 

Poole  v,  Rudd  [Rhudde].    [25th  Jan.] 

Mr.  Justice  Buller  [Mr.  Leeds,  and  Mr.  Pepys,]  for  the  Lord  Chancellor. 

(Reg.  Lib.  1789.  B.  fol.  210.  b.) 

Money  paid  in,  as  earnest,  at  a  sale  of  an  estate,  and  ordered  to  be  laid  out  in  the  funds,  is 
part-payment  of  the  purchase-money,  and  the  vendor  must  abide  by  the  rise  or  fiJl  of 
the  funds.  (1) 

This  was  a  petition  to  set  aside  a  contract  for  the  purchase  of  an 
estate,  which  had  been  heard  by  Mr.  Justice  Buller,  sitting  for  Lord 

(1)  yid«  D'Oyley  v.  Countess  of  Powis,  antea,  2  vol.  33,  and  1  Cox,  306.  Per  M.  R.  in 
Smith  V,  Jackson,  1  Madd.  Rep.  631,  &€.  <<  1  Sugden,  Vend.  &  Purch.  (6th  Am.  ed.)  67 
[78].  > 
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Chancellor,  on  the  day  of  petitions  before  term.  A  question  arose,  at  the 
hearing,  whether  a  sum  of  money,  paid,  at  the  auction,  was  to  be  con- 
sidered as  a  part  of  the  purchase-money,  and,  therefore,  the  seller  to  have 
the  benefit  accruing  by  a  rise  of  the  fund  in  which  it  was  invested,  or  the 
purchaser  was  to  have  that  advantage ;  upon  which  Mr.  Justice  Buller 
took  time  to  consider,  and  upon  the  first  cause-day  in  the  term  gave  judg- 
ment. 

Mr.  Justice  Buller  said,  he  had  taken  time  to  consider  it,  on  account 
of  its  being  a  matter  of  great  importance,  and  that  he  was  not  sufficiently 
informed  as  to  the  rule  that  had  been  laid  down :  that  the  first  thing  to 
be  considered  was,  whether  the  Court  had  kid  down  any  rule  :  if  it  had, 
it  ought  to  be  abided  by ;  for  he  was  a  great  enemy  to  making  nice  dis- 
tinctions between  cases  before  the  Court,  and  those  already  determined  : 
that  Mr.  Mitford  had  referred  to  a  case  of  D'OyUy  v.  The  Countess  of 
Powis  (ante,  vol.  ii.  p.  32),  but  that  the  report  was  so  short,  that  he 
could  not  tell  whether  that  case  was  precisely  the  same  as  the  present 
It  only  appeared,  that  the  money  was  laid  out  by  Lord  Beauchamp,  and 
it  seemed  to  be  laid  out  upon  his  application.  *  That  the  general  rule 
laid  down  was,  that  it  was  considered  as  being  in  payment,  and  if  so,  it 
was  indifferent  which  side  applied  that  it  should  be  laid  out.  That 
[•53]  it  *  appeared  that  was  not  a  new  case,  for  that  Sir  Thomas  Sewel 
had  made  several  such  orders,  and  the  money  paid  in  was  always 
considered  as  in  part  payment.  This  obviates  the  doubt  as  to  the  vendor, 
who  must  always  take  the  stock  as  he  can  find  it.  Another  circum- 
stance in  this  case  makes  it  clearer,  that  the  money  was  paid  into  the 
hands  of  the  auctioneer,  who  paid  it  to  the  agent  of  the  vendor  ;  there- 
fore the  general  rule  has  prevailed,  that,  let  the  money  be  laid  out  as  it 
will,  it  is  a  payment  for  so  much  of  the  purchase-money.  And,  if  laid  out 
without  opposition  from  the  seller,  it  must  be  presumed  to  be  with  his 
assent.  If  laid  out  under  the  authority  of  the  Court,  it  will  be  binding  on 
both. 

Another  ground  on  which  the  petition  must  be  dismissed  is,  that  it 
comes  after  a  decree  for  a  specific  performance. 

His  Lordship  was  going  into  other  merits  of  the  petition,  when,  it  being 
alleged  that  the  parties  had  agreed  to  draw  up  the  order  agreeably  to  the 
opinion  he  should  pronounce  on  the  subject  of  the  money  laid  out,  he 
ordered  the  petition  to  be  dismissed.  (2) 

(3)  The  petition  was  not  dismissed ;  bnt  an  order  was  drawn  npon  consent.  —  R.  L., 


1790.] 


Malcolm  v.  Martin.  45 


Malcolm  v,  Martin  and  Others.     Rolls,  1st  [and  22d]  Feb. 
(Reg.  Lib.  1789.  B.fol.  241.) 

Testator  living  in  Antigua  gives  le^cies  described  to  be  sterling ;  then  another  without  that 
description,  the  interest  to  be  paid  to  the  children  of  J.  G.  and  Mrs.  L.  for  life,  then  the 
principal  to  be  divided  among  the  grsndchildien  of  J.  G.  and  Mrs.  L.  1st.  The  latter 
legacy  is  only  a  lesacv  of  current  money  of  (1)  Anti^a.  2d.  The  interest  to  be  paid  to 
the  children  for  life  snail  be  at  4  per  cent.,  not  Anligua  (2)  interest.  3d.  [Under  all  the 
words  taken  toi^ther,the  children  tield  to  take  as  jointenants,  and]  there  being  no  diildren 
•f  J.  G.  the  children  of  Mrs.  L.  shall  lake  the  whole  interest  Mr  their  lives ;  nothing 
passing  to  the  grandchildren  till  the  death  of  all.  (3) 

Patrick  Malcolm,  late  of  the  island  of  Antigua,  deceased,  made  bis 
will,  dated  16th  August,  1785,  and,  thereby,  gave  to  bis  sister  Janet  Mac- 
kenzie (-since  ^leceased),  the  interest  of  1000/.  sterling  for  her  life,  and  at 
her  decease  that  sum  to  be  equally  divided  between  the  plaintiffs,  the 
Malcolms.  He  also  gave  to  the  children  of  Mr.  John  Glass,  deceased, 
and  the  children  of  Mrs.  Lyon,  deceased  (who  were  defendants),  the  in- 
terest of  1500/.  for  life,  to  be  equally  divided  between  them,  and  at  their 
decease,  the  same  to  be  divided  betwixt  the  grandchildren  of  each,  Mr. 
Glass  and  Mrs.  Lyon  ;  and  appointed  the  defendant  Samuel  Martin  and 
others  executors.     The  testator  died  20th  Aug.  1785. 

John  Glass  died  in  the  lifetime  of  the  testator,  leaving  no  chil- 
dren surviving  him,  but  having,  at  the  time  of  his  decease,  •and    [•SI] 
of  the  decease  of  the  testator,  five  grandchildren  by  his  daughter 
Agnes,  who  was  married  to  Thomas  Sandeman,  and  who  died  before  her 
father,  and  also  one  grandchild  by  another  daughter,  Ann  Glass.     These 
grandchildren  of  John  Glass  were  defendants. 

Agnes  Lyon,  the  testator's  sister,  also  died  in  his  lifetime,  leaving 
three  children,  all  now  living,  and  defendants,  of  whom  one,  Robert  Lyon, 
had,  at  the  decease  of  the  testator,  nine  children,  one  of  whom  was  since 
deceased  ;  the  other  eight  were  defendants. 

The  bill  was  filed  by  the  plaintiff  against  the  acting  executor,  and  the 
several  other  defendants,  charging  that  the  legacy  of  1500/.  given  to  the 
defendants'  children  of  Mr.  Glass  and  Mrs.  Lyon,  for  life,  remainder  to 
the  grandchildren,  ought  to  be  considered  as  currency  of  the  island  of 
Antigua,  where  the  testator  had  lived  upwards  of  twenty  years,  and  where 
he  died ;  and  claiming  the  legacies  given  to  Janet  Mackenzie  for  lite, 
with  remainder  over  to  them. 

The  defendants,  who  claimed  as  grandchildren  of  Mr.  Glass,  submitted, 
by  their  answer,  that  their  parent  l^ing  deceased,  a  moiety  of  the  legacy, 
in  sterling,  was,  with  the  interest  thereon,  to  be  declared  to  belong  imme- 
diately to  them  and  the  said  defendants,  the  grandchildren  of  Agnes  Lyon; 
and  that,  upon  the  death  of  the  three  children  of  Agnes  Lyon,  the  other 
moiety  should  be  divided  among  ^hem ;  or,  if  the  Court  should  be  of 
opinion  that  no  part  became  payable,  but  that  the  three  children  of  Agnes 
Lyon  were  entitled  to  the  interest  for  life,  either  with  or  without  benefit 
of  survivorship,  hoped  they  should  be  declared  entitled  subject  to  their 
interests. 


M 


Vide  Pierson  v.  Garnet,  antea,  2  vol.  3d,  and  the  Editor's  notes,  ibid. 

v^;  See  the  Editor's  notes  to  Pierson  v.  Garnet,  antea,  2  vol.  38,  referring  to  Bourke  v. 
RicketU,  10  Ve«-  330,  333,  334.  &€. ;  Raymond  ».  Brodhelt,  6  Ves.  1W»  &^-  ,^     . 

(3)  His  Honor  expressed  a  dear  opinion,  that  on  sach  event,  the  grandchildren  would  lake 
per  eapUa  ;  but  it  was  premature  to  decide  that  point.  From  Lord  Colchester's  MSS.  Vide 
Phillips  V.  Garth,  postea,  M. 
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The  defendants,  children  of  Agnes  Lyon,  claimed  the  whole  interest 
of  the  legacy,  as  sterling  money,  for  life,  with  benefit  of  survivorship,  and 
prayed  that  the  same  might  be  secured  for  their  benefit,  and  that  of  the 
other  parties. 

The  cause  came  on  at  the  Rolls,  6th  July,  1788,  when 

Mr.  Stltoyn^  and  Mr.  Daniel j  argued,  for  the  plaintiffs,  that  the 
[*52]  legacy  to  the  defendants  of  1500/.  not  having  the  word  sterling  *an- 
nexed  to  it,  must  be  paid  only  in  the  currency  of  Antigua ;  and  for 
this  they  cited  the  case  of  Saunders  v.  Drake,  2  Atk.  465,  where  a  testa- 
tor living  in  Jamaica,  gave  legacies  to  be  paid  in  sterling  money*  and 
gave  two  legacies  immediately  following  (one  of  which  was  plaintiff's) 
generally,  and  afterwards  other  legacies,  to  be  paid  in  sterling  money ; 
Lord  Hardwicke  held  the  plaintiff's  legacies  to  be  of  currency  only ;  and 
that  of  Pierson  v.  Garnet  (ante,  vol.  ii.  p.  38),  where  legacies  given 
generally,  in  Ireland,  were  decreed  to  be  legacies  of  Irish  currency,  not 
sterling. 

Mr.  Mitford  and  Mr.  King,  for  the  children  of  Mrs.  Lyon,  argued 
that  they  must  take  the  whole  interest  for  their  lives.  The  testator 
expressly  says  the  principal  is  not  to  be  divided  till  after  the  decease  of 
the  children  of  both,  and  there  being  no  children  of  Glass  at  the  testator's 
decease,  it  is  clear  only  the  children  of  Mrs.  Lyon  can  answer  the  de- 
scription. The  intention  clearly  was,  that  the  children  of  Glass  and 
Lyon  should  take  the  whole  interest  before  the  grandchildren  should 
take  anything.  If  this  was  otherwise,  the  whole  fund  would  not  be 
divided  in  the  same  manner.  By  this  way,  all  the  grandchildren  will 
take ;  on  the  contrary  construction,  it  may  happen  that  only  some  of  them 
may  take. 

Mr.  Ainge,  and  Mr.  Hattan,  for  the  grandchildren  of  Mr.  Glass,  con- 
tended that  the  children  of  Mrs.  Lyon  were  entitled  to  only  a  moiety,  and 
that  their  clients  were  entitled  to  one  moiety  immediately.  It  was  not 
known  to  the  testator,  when  he  made  his  will,  that  Glass  had,  at  that 
time,  no  children.  He  meant  to  divide  the  fund  between  the  children 
of  Glass  and  Lyon,  and  then  to  give  it  to  the  grandchildren.  It  is  a 
tenancy  in  common  between  the  two  stocks ;  and,  one  stock  being  extinct, 
the  representative  must  take  that  moiety  immediately;  for,  if  the  children 
of  Lyon  are  entitled  for  life,  it  must  still,  after  their  decease,  be  divided 
per  stirpes ;  and  if  a  moiety  is  remaining  to  be  divided,  the  grandchildren 
of  both  will  take  per  capita. 

On  the  1st  February  his  Honor  gave  judgment,  to  the  following 
effect :  — 

The  question  is  with  respect  to  the  interest  of  the  grandchildren 
[*53]  of  Glass  and  Lyon.  It  is  clear  they  are  not  to  take  till  after  *the 
failure  of  the  children ;  it  is  therefore  unnecessary  at  present  to 
decide  how  they  will  take  then.  Although  the  fund  is  not  given  to  the 
survivors,  it  cannot  go  over  till  the  death  of  the  children  of  both.  Mr. 
Ainge  contended  (4)  there  was  a  difference  between  the  claims  of  the 
issue  of  Mr.  Glass  and  Mrs.  Lyon ;  that  difference  was  argued  in  Wicker 
T.  Mitford  (reported  in  Mr.  Hargrave's  Tracts,  p.  513).  The  tenancy 
in  common,  implied  in  the  will,  can  only  extend  to  the  interest;  but  the 
principal  being  only  given  over  after  the  death  of  the  children,  occasions 

(4)  Mr.  Cox's  notes  correct  this  part  of  the  report,  as  follows :  —  "  Mr.  Aiiiffe  contended, 
that  there  was  a  tenancy  in  common  l)etween  the  two  stocks  of  Mr.  Glass,  and  Mrs.  Lyon. 
Similar  words  hafe  occurred  in  many  other  cases,  as  in  Wicker  v.  Mitford  (reported,  lit 
Mupra)t  bat  that  argument  did  not  prevail." 
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a  necessity  to  consider  it  as  a  joiotenancy.  (5)  A  case  not  cited  proves 
the  principle,  that  the  words  of  a  will,  if  thej  will  bear  a  sensible  con* 
strnction,  must  be  taken  in  that  sense.  BUukUr  v.  Wehb,  2  Wms. 
383,  where  Lord  Chancellor  King  said,  that,  to  determine  the  grand* 
children  to  take  per  stirpes^  would  be  to  go  too  much  out  of  the  will. 
TkonuM  V.  Hoh,  Forr.  251,  is  to  the  same  effect  In  Jackson  v.  Clarke^ 
Lord  King  thought  himself  bound  by  the  words  of  the  will.  The 
words,  here,  are  the  interest  to  the  children  of  Glass  and  Mrs.  Lyon 
for  life,  and  after  their  decease  the  principal  to  be  divided  among  the 
grandchildren.  (6)  I  must  declare,  therefore,  that  the  interest  of  the 
1500/.  must  be  divided  among  the  children  of  Mrs.  Lyon  during  their 
lives,  (a) 

2.  Then  the  testator  by  his  will  has  given  some  legacies  described  as 
sterling,  others  (among  which  this  is)  without  that  description  :  I  am  satis- 
fied, by  the  case  of  Saunders  v.  Drake,  that  I  must  declare  the  sterling 
legacies  are  to  be  paid  in  sterling  money,  and  the  other  in  Antigua 
currency,  (b) 

3.  There  is  a  question,  whether  the  interest  should  be  Antigua  interest 
or  the  interest  of  the  Court.  In  Pierson  v.  Garnet,  Sir  Lloyd  Kenyon 
gave  interest  at  4  per  cent,  though  he  decreed  the  legacies  to  be  currency. 
In  Saunders  v.  Drake,  it  was  decreed  according  to  the  custom  of  the 
island,  but  that  point  does  not  appear  clearly  in  the  Register's  book. 
The  point  was  not  argued  in  Pierson  v.  Garnet.  It  is  not  proper  for  me 
to  decide  on  this  point.  If  I  was  sure  it  would  go  further,  I  would  de- 
cide the  point.  There  have  been  several  cases  upon  the  point  decided 
differently.  Stapieton  v.  Conway,  1  Vesey,  427.  (7)  It  appears  that-was 
upon  contract,  (8)  not  a  legacy,  English  interest  only  was  given.  In 
Hoime  V.  AUwrighi,  cited  in  Boddam  v.  Ryley  (ante,  vol.  ii.  p.  2), 
Indian  interest  was  given.     If  the  matter  was  res  integrn,  I  think 

there  is  *no  reason  for  giving  more  than  the  usual  interest  given    [*54] 

(6)  Mr;  Gox*8  notes  here  sdd,  ^  The  intention  of  the  testator  may  perhaps  baTO  been 
otherwise  :  but  the  words  are  too  strong  to  allow  me  to  raise  coqjeclures." 

Lord  Colchester's  notes  of  this  part  of  the  judgment,  are  as  follows  :  "  The  tme  construc- 
tion is,  that  until  failore  of  all  children  of  J.  G.  and  M.  L.  the  fund  is  not  to  be  divided,  and 
that  the  children  take  the  whole  for  life  with  sunriTorship,  inter  se.  Ii  is  contended,  that, 
supposing  the  children  take  for  life  only,  ihey  take  only  one  half  for  life,  and  that  the  other 
hsji  goes  to  grandchildren  on  these  words,  viz. '  To  children  of  J.  G.  and  M.  L.  deceased, 
IBOOl.  for  life.' " 

"  I  agree,  it  is  true,  that  ibis  is  a  tenancy  in  common  between  the  children  of  J.  G.  ud 
M.  L.  ior  their  lives.  But  the  gifl  over  aHer  the  decease  of  all  will  be  a  joinlenancy ;  i.  e. 
the  interest  of  each  dying  survives  to  the  other,  6  Co.  Brad.  Case,  and  1  Mod.  there  referred 
to,  that  a  gift  to  two,  without  saying  to  the  survivor,  nevertheless  may  give  survivorship^ 
There  was  no  distinction  of  the  stocks  in  Wicker  v.  Mitford,  upon  the  words  '  betwixt  * 
grandchildren.  And  Blackler  v.  Webb,  9  P.  W.  383 ;  cited  in  Wicker  r.  Mitford,  proves 
tne  principle,  that  the  words  of  a  will,  if  they  can  be  reasonably  construed,  shall  be  attended 
to;  and  Thomas  v.  Hole,  Forrest,  the  same  principle.  As  to  the  interest  of  1600/.  after 
their  death  between  grandchildren,  I  have  a  decided  opinion  how  it  will  be  then  ;  but  the 
case  has  nol  now  arisen." 

(6)  "  Is  it  oosaible  for  me,  without  doing  violence  to  these  words,  to  give  the  principal  to 
the  grandchildren  while  there  is  any  child,  either  of  Mrs.  Glass  or  Mrs.  Lyon,  alive  7  I  think 
not :  nor  shall  I  do  any  injurv  to  the  words,  when  I  sav,  that  the  interest  must  be  equally 
divided  while  there  is  any  chiM  alive.  What  would  then  become  of  it  I  need  not  now  deter- 
mine, whosoever  will  be  entitled  to  it  will  app!*~  " 


(7)  Vide  Supplement  to  Vesey,  185,  &c.,  and  per  Sir  W.  Grant,  M.  R.  in  Bourke  v,  Ricketts, 
10  Yes.  333,  334. 

(8)  Mr.  Cox's  notes  refer  also  to  the  case  of  Champant  v.  Lord  Rauelagh,  Prec. 
Ch.  123. 

la)  See  upon  this  subject,  Phillips  v.  Garth,  post,  64  and  notes. 

lb)  Story,  Confl.  Laws,  ch.  U,  §  479  b  ;  ch.  8,  §312,  313;  Lansdowne  v.  Lansdowne, 
2  M|h,  91  ;  2  Williams  Ex.  Pt.  Z,  Bk.  3,  ch.  4,  i  7,  p.  884 ;  PiersQn  v.  Garnet,  2  Bra. 
C. C.  47. 
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bj  the  Court.  What  is  the  ground  on  which  the  Court  gires  4  per 
cent,  interest?  That  the  fund  is  supposed,  in  the  coarse  of  the  year, 
to  come  into  the  hands  of  the  executor,  and  that  the  executor  can  make 
4  per  cent,  of  it  here.  If  it  was  made  out,  indeed,  that  the  fund  whs 
abroad,  and  greater  interest  made,  it  might  be  otherwise.  But  I  am 
rather  disposed  to  postpone  the  decision  of  this  point. 

His  Honor,  afterwards,  decreed  the  interest  to  be  at  4  per  cent.  {9)  (e) 

(9)  One  of  the  noble  Lords,  who  fiiTored  the  Editor  with  their  notes,  observes  on  the  prio- 
eij^I  case,  that  "  the  reasonable  course  seems  to  be,  to  direct  an  inq^uirj  in  what  country  the 
fund  out  of  which  the  legacy  is  payable  has  been  placed  from  the  time  when  it  became  pajr- 
able,  and  to  direct  the  rate  of  interest  accordingly  to  the  interest  of  that  country.  Indian  if 
in  India,  and  if  in  England,  then  4  per  cent,  according  to  the  course  of  the  Court.  By  this 
mode,  the  personal  representative  will  be  charged  with  soch  interest  as  he  had  an  opportunity 
of  making,  and  no  more." 

It  seems  that  the  decision  of  Lord  Loughborough  C.  in  Raymond  v.  Brodbelt,  6  Yes.  199, 
which  turned  on  its  own  particular  circumstances,  was  upon  the  above  principles. 

(fi)  2  Williams  Ex.  Pt.  3,  Bk.  3,  ch.  4,  §  « ji.  832,  883.  See,  on  the  subject  of  the  rate  of 
interest  to  be  allowed,  Boddam  v.  Riley,  2  Bro.  G.  C.  2,  a,  note,  and  cases ;  S.  C.  1  Bro. 
C.  C.  239. 


Peters  r.  Erving  and  Others. 

(Reg.  Lib.  1789.  B.  fol.  186.  b.) 

Creditor  having  power  to  obtain  warrants  for  payment  of  an  American  loyalist's  debt  oot  of 
his  estate  in  America,  is  bound,  on  being  referred  to  that  property  by  the  debtor,  to  make 
it  available  as  far  as  may  be  ;  but  when  the  creditor  is  not  informed  of  such  property,  no 
laches  can  be  imputed  to  him  :  he,  therefore,  shall  not  be  restrained  by  injunction  from 
prosecuting  his  suit  here  ;(L)  although  the  debtor  shall  have  liberty  to  make  use  of  the 
creditor's  name  to  obtain  the  warrants  to  make  them  available  as  far  as  may  be. 

The  plaintiffs  are  the  executors  of  Thomas  Moffat,  late  of  Newport 
in  Rhode  Island,  M.  D.,  deceased,  and  the  defendants  executors  of  John 
Erving,  late  of  Boston  in  Massachusetts  Bay  (some  of  them  resident  in 
England  and  others  in  America),  and  the  executor  of  John  Moffat  de- 
ceased. 

Thomas  Moffat,  the  plaintiff's  testator,  being  possessed  of  a  considera- 
ble estate  in  America,  and  being  of  a  loyal  subject  of  England,  entered, 
with  other  persons,  into  a  bond  to  Erving,.  the  defendant's  testator,  dated 
29th  July,  17(>5,  in  the  sum  of  1975/.  Massachusetts'  currency,  being  the 
value  of  1477/.  IO5.  English  money,  for  securing  payment  of  984/.  135. 
4d.  currency,  equal  to  738/.  155.  English  money  ;  and  being  obliged  to 
withdraw  himself  from  America,  in  May,  1775,  arrived  in  Great  Britain, 
and  died  at  Westminster^  14th  March,  1787.  Erving,  though  a  loyalist, 
was  permitted  to  stay  in  America  (being  very  old  and  infirm,  and 
giving  security  for  his  good  behavior)  till  his  death,  in  the  year  1786. 
The  other  obligors  in  the  bond  lived  in  America;  and  they,  or  some  of 
them,  had  paid  part  of  the  debt,  so  that  there  remained  a  baiaBce  due  to 
the  defendants  of  about  259/.  Upon  this  bond  the  defendants  brought 
their  action,  in  the  King's  Bench^  against  the  plaintiff,  as  executor  of 
Moffat. 

(1)  Vide  Kempe  ».  Antin,  antea,  2  vol.  11,  and  Lord  EWon's  elaborate  indgment  in 
Wnght  r.  Simpson,  6  Ves  7M,  726,  dw.  &c.  ;  in  which  his  Lonlship  dtflers  from  Lord 
ThurIow»8  opmion  m  Yfna^t  v,  Nntt,  post,  326,  and  others  of  Lord  KeBvoa  and  Loid 
l^Nigbboroagh  opon  the  subject. 
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The  plaintiff  filed  his  bill  for  an  account  of  the  money  really  paid,  and 
for  an  injunction  to  restrain  the  defendants  from  proceeding  on  the 
bond  :  stating,  that  the  plaintiff's  testator  had  ^considerable  prop*  [*55] 
erty  in  America  (which  the  bill  particularized),  and  that  the  persons 
who  opposed  His  Majesty's  government  in  America,  passed  sundry  acts 
of  Assembly,  having  the  force  of  laws,  whereby  all  persons  who  had  with- 
drawn from  the  States  now  called  The  United  States  of  America,  into 
the  dominions  of  the  King  of  Great  Britain,  were  declared  aliens,  and 
to  have  incurred  the  forfeiture  of  their  goods,  chattels,  and  real  estates ; 
and  by  the  said  laws  it  was  enacted,  that  all  debts  justly  due  from  the 
forfeiting  persons,  to  any  subject  of  the  States  of  America,  should  be 
payable  out  of  the  forfeited  estates ;  it  further  stated,  that  the  whole 
property  of  plaintiff's  testator,  was  forfeited  and  sold,  subject  to  his  debts; 
and  that  his  estates  were  sufficient  to  have  paid  his  debts ;  that,  there- 
fore, the  defendants  had  been  paid,  or  might  have  been  paid,  the  whole 
of  the  debt. 

Before  the  coming  in  of  the  answer,  the  defendants  moved  to  dissolve 
the  injunction,  which  was  continued  on  plaintiff's  depositing  a  certifi- 
cate of  the  commissioners  of  American  claims  of  Dr.  Mofiat's  losses  as  a 
security. 

The  defendants  here,  by  their  answers,  stated,  that  they  did  not  know, 
till  informed  by  the  bill,  that  Moffat  had  property  in  America,  and  denied 
that  they  could  have  received  payment  of  the  bond  from  the  States. 

The  defendants  in  America  say,  that,  at  the  time  of  the  forfeitures, 
warrants  might  have  been  obtained  for  payment  of  the  debts,  but  that 
they  would  not  now  produce  more  than  four  or  five  shillings  in  the 
pound. 

Mr.  Solicitor-General  now  moved  to  dissolve  the  injunction. " 

Mr.  Mitford,  and  Mr.  Richardson,  for  the  plaintiff,  showed  cause. 

The  executors  in  America  state  what  Moffat's  property  sold  for,  and 
acknowledge  several  payments  to  have  been  made.  They  admit  that 
Moffat's  estates  were  forfeited,  subject  to  his  debts ;  but  say  they  could 
not  obtain  payment,  because  the  estates  were  appropriated  to  other  pur- 
poses ;  and  that  the  warrants,  obtained  in  America,  would  not  have 
been  paid,  and  were  not  now  *worth  tnore  than  four  shillings  in  [*56] 
the  pound.     To  that  extent  we  are  clearly  entitled  to  relief. 

This  question  came  on  before  your  Lordship  in  Wright  y,  Nutt,  Black- 
stone's  Com.  PI.  Term  Rep.  123,  where  your  Lordship  said  the  party 
had  an  equity,  as  far  as  the  debtor's  property  could  be  made  available. 
Even  supposing  the  warrants  to  be  worth  only  four  shillings  in  the  pound, 
we  shall  show  there  were  effects  to  pay  the  debt.  The  effects  sold  for 
1370/.,  the  balance  due  is  but  259/. 

Mr.  Solicitor-General,  and  Mr.  Hart,  for  the  defendants.  It  is  stated 
too  high,  when  it  is  stated  that  the  defendant  Erving  was  an  American 
subject :  he  took  part  with  this  country ;  his  sons  came  away,  but  he,  being 
old,  continued  there  till  his  death. 

During  Moffat's  lifetime,  he  never  desired  the  creditors  to  apply  there, 
or  even  informed  them  he  had  American  property,  but  paid  money  on 
account  of  the  bond ;  so  that  whatever  may  be  the  case  of  a  debtor  who 
points  out  to  his  creditor  a  fund  from  which  he  may  be  paid,  this  is  not 
that  case ;  and  the  executor  cannot,  at  the  distance  of  thirteen  or  fourteen 
years,  refer  the  creditor  to  that  fund. 

Although  it  is  admitted  that,  in  1775,  the  defendant  might  hare  had 
a  remedy  in  America,  if  referred  thither  at  the  time,  there  is  now  no 
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fund.  The  executors  swear,  that  if  warrants  had  been  then  obtained, 
they  would  not  now  have  been  worth  more  than  four  or  five  shillings  in 
the  pound. 

Lord  Chancellor  said,  he  thought  if  the  creditor  could  bond  Jide  ob- 
tain anything  there,  he  ought  so  to  do.  The  query  here  is,  whether, 
now,  anything  can  be  obtained ;  but  the  defendants'  swearing  they  did 
not  know  of  the  debtor's  property  there,  till  the  filing  of  the  bill,  no  laches 
can  be  imputed  to  them  for  not  applying  to  a  fund  of  which  they  were 
not  informed,  (a) 

The  injunction  was  therefore  dissolved,  the  certificate  to  be  returned, 
and  the  plaintiffs  to  be  at  liberty  to  use  defendant's  name,  to  obtain 
warrants  for  payment  in  America,  and  make  them  available  as  far  as 
might  be. 

(a)  See  Eden  on  Injunct.  (2d  Am.  ed.)  62,  63  ;  Wright  r.  Nutt,  post,  326  and  notes.  As 
to  marshalling  securities  in  general,  see  1  Story,  Eq.  Jur.  ch.  13,  f  633,et  seq.  ;  Kempe  v. 
AntUl,  2  Bro.  C.  C.  14  ;  Piatt  r.  St.  Clair,  6  Ham.  233. 


[♦67]  ♦Thrale  v.  Ross. 

(1) 

Action  at  law  on  a  bond  given  to  a  trustee}  only  reciting  that  the  obligor  was  (on  the  resig- 
nation of  obligee's  cestui  que  inut)  appomtea  to  an  office,  not  restrained  by  injunction ; 
but  may  be  pleaded  at  law,  in  order  to  try  whether  the  consideration  was  corrupt.  (2) 

Bill  praying  an  injunction  to  stay  trial  on  a  bond,  dated  March  1, 1766, 
and  given  by  the  plaintiff*  to  the  defendant  Ross,  in  the  penalty  of  5000/., 
with  a  condition  underwritten  to  the  following  effect :  Whereas,  on  the 
—  of  last  December,  the  above-bounden  James  Thr«]e  was  (on  the  re- 
signation of  Charles  Gordon,  Esq.)  appointed  his  Majesty's  consul  to  the 
state  of  Tunis,  it  is  thereupon  agreed,  that  if  the  above-bounden  James 
Thrale,  his  executors,  &c.  shall  pay  to  George  Ross  (the  defendant),  out 
of  the  salary,  200/.  per  annum,  which  annuity  is  to  be  in  trust  for  the  said 
Charles  Gordon,  during  his  life,  and  as  long  as  the  said  James  Thrale 
shall  enjoy  the  office,  as  to  50/.  to  Margaret  Gordon,  wife  to  the  said 
Charles  Gordon,  and  150/.  to  the  said  George  Ross,  to  pay  the  debt  due 
to  him  from  the  said  Charles  Gordon,  then  the  bond  to  be  void. 

Mr  Solicitor-General,  Mr.  Mansfield,  and  Mr.  Steele,  showed  cause 
against  dissolving  the  injunction. 

They  contended  that  the  bond  was  upon*  a  bad  consideration ;  and  that 
a  jury,  from  the  recital,  would  see  what  that  consideration  was :  that  it 
was  manifestly  a  bond  given  for  the  resignation  of  an  office,  that  the 
plaintiff*  might  be  appointed  to  it;  and  cited  the  case  of  Hanington  v. 
Duchatel,  ante,  vol.  i.  p.  124;  that  it  was  sufficient  to  support  an  applica- 
tion here ;  that  though  it  might  be  pleaded  at  law,  it  never  had  been  so 
done.  That,  in  the  case  of  marriage-brokage,  there  could  be  little  doubt 
but  it  would  be  pleadable  at  law,  yet  it  never  had  been  so  pleaded ;  and 
there  was  not  a  doubt  but  this  Court  would  entertain  a  jurisdiction  in 
that  case. 

(1 )  No  entry  appears  on  this  occasion,  in  R.  L.  It  would  rather  seem  from  R.  L.  that  Um 
pames  of  the  parties  were  Teale  r.  Rofle.  —  Editor. 

(2)  Vide  HaningtoQ  v.  Dnchatel,  antea,  1  vol.  1S4, 126,  with  the  Editor's  notes. 
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But  Lord  Chancellor  (3)  was  of  opinion  that  it  ought  to  be  pleaded  in 
order  to  try  the  question  whether  the  consideration  was  corrupt ;  saying, 
that  in  case  it  should  appear  to  be  for  the  resignation  of  the  office,  that 
might  be  sufficient :  if  it  was  for  the  appointment  it  would  be  still  stronger, 
and,  therefore. 

Dissolved  the  Injunction,  (a) 

(3)  Mr.  Cox  has  faTored  the  £Ator  with  a  note  of  the  judgment  taken  by  himself  in  Court 
as  follows  :  Lord  Chancellor.  "  I  do  not  mean  to  say,  that  this  Court  will  not  set  i««de  a 
bond  on  account  of  a  corrupt  consideration  only,  because  it  may  be  made  the  subject  of  a 
defence  at  law.  By  no  means ;  for  I  think  otherwise.  (6)  But  ra  this  case  I  think  the  ques- 
tion may  as  well  be  leA  to  a  trial  at  law,  for  I  doubt  whether  the  fact  of  the  consideration 
is  sufficiently  before  me.  If  the  consideration  were  expressed  to  be  resignation  of  the 
office,  it  would  be  clear ;  still  clearer,  if  the  procuring  the  appointment ;  but  I  doubt  whether 
this  recital  is  sufficient.  There  is  certainly  ground  to  "suspect  the  fact,  and  other  circum- 
stances may  be  brought  in  aid  before  the  jury.    Therefore  dissoWe  the  injunction. '* 

(a)  See  Hanington  v.  Ducbatel,  1  Bro.  C.  C.  124,  and  notes  and  cases  cited. 

(b)  See  Ryan  v.  Mackmath,  ante,  16, 18,  and  notes. 


*Wtndham  v.  Wyndham.     [Feb.  9th.]  [•SS] 

(Reg.  Lib.  1789.  B.  fol.  267.) 

Testator  ordered  his  trustees,  out  of  certain  funds,  to  pay  to  his  wife  what  should  be  to  be 
returned  to  her  of  her  portion ;  and  to  iuTcst  the  residue  in  funds  to  pay  her  the  interest 
for  life,  then  to  pay  the  interest  to  his  niece  for  life,  then  to  pay  the  principal  to  her  ehil- 
dren,  if  any,  if  not  to  the  youneer  children  of  H.  W.  W.  ir  any,  if  not  to  the  defendant 
W.  W.,  and  gave  the  residue  of  his  efiecls  to  his  wife.  The  niece  and  nephew  had  neither 
of  them  children.  The  intermediate  interest,  from  the  death  of  the  niece  to  that  of  the 
nephew,  shall  not  follow  the 'principal,  but  fall  into  the  resic^i^,  and  go  to  the  wife's  execu- 
tors, as  personal  estate  of  the  testator  undisposed  of.  (I) 

Wadham  Wyndham  by  his  will,  28th  July,  1763,  desired  his  nephew 
Wyndham,  meaning  Helgar  Wadham  Wyndham,  and  his  cousin  Penrud- 
dock  Wyndham  (the  plaintiff),  would,  as  his  trustees,  settle  an  account  of 
what  he  had  in  the  public  funds,  bonds,  mortgages,  or  securities,  and, 
after  paying  his  dear  wife,  Catherine  Wyndham,  what,  bj  their  marriage- 
articles,  was  to  be  repaid  her  of  her  fortune,  to  vest  the  remainder  in  the 
public  funds,  in  trust,  and  the  interest,  as  it  became  due,  to  pay  to  his 
dear  wife  for  life,  and,  after  her  decease,  to  his  dear  niece,  Ann  Cope 
(meaning  the  lady  of  Sir  Richard  Cope,  Bart.),  for  life  ;  but  if  she  should 
die,  leaving  any  child  or  children,  he  desired  they  would  pay  the  principal 
to  them ;  but  if  she  should  die  without  any  child  or  children,  he  then  left 
it  to  the  younger  children  of  his  nephew,  Helgar  Wadham  Wyndham,  if 
he  should  have  any ;  if  not,  he  then  left  it  to  his  cousin  (the  defendant), 
Wadham  Wyndham.  He  gave  and  bequeathed  all  the  rest  (after  giving 
some  specific  legacies)  of  his  plate,  jewels,  household  furniture,  coaches, 
chariots,  horses,  stock  on  his  farm,  cows,  and  everything  else  he  had  any 
property  in,  to  his  dear  wife,  and  appointed  her  executrix. 

Wadham  Wyndham  died  in  October,  1759 ;  the  trustees  paid  the  wife 
what  was  due  to  her  under  the  settlement,  and  invested  1008/!,  and  other 
sums,  in  the  5  per  cent,  bank  stock,  and  other  funds,  and  paid  the  inter- 
est to  Catherine,  the  wife,  during  her  life.  She  died,  and,  by  will,  made 
the  defendant  Huntley  sole  executor. 
\^ 

(1)  See  this  case  approved  of  and  stated,  as  having  condnsiToly  settled  the  doetrino,  by 
Lord  Commissioner  £yre,  in  Shawe  v.  Cunliffe,  post,  4  vol.  161  ;  Vide  that  case  from  p.  144, 
and  Descrambes  v.  Torokins,  therein  cited  [from  Mr.  Coz*8  notes,  1  Coz,  183]. 
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The  trustees  paid  the  interest  to  Lady  Cope  during  her  life ;  and  she 
dying  without  children,  and  Helgar  Wadham  Wyndham  being  then  un- 
married, the  principal  money,  laid  out  in  the  funds,  vested  in  Wadham 
Wyndham,  subject  to  the  contingency  in  favor  of  Helgar  Wadham  Wynd- 
ham's  younger  children,  if  he  should  have  any.  Helgar  Wadham  Wynd- 
ham afterwards  died,  February  1784,  without  children;  and  a  doubt 
having  arisen,  whether  the  interest  of  the  funds,  from  the  death  of  Lady 
Cope  to  that  of  Helgar  Wadham  Wyndham,  belonged  to  Wadham 
[•59]  •Wyndham,  or  fell,  as  undisposed  of,  into  the  residue  of  the  tes- 
tator's estate,  it  was  paid  into  the  hands  of  Messrs.  Hoares,  and 
the  present  bill  filed  by  the  surviving  trustee,  to  have  the  opinion  of  the 
Court  on  that  question,  which  was  solely  between  the  defendants. 

Mr.  Solicitor-Gtneraly  for  the  defendant  Huntley,  executor  of  the  wife, 
contended  that  this  interest  was  undisposed  of,  and  fell  into  the  residue. 
He  cited  Green  v.  Ekins,  2  Atk.  473,  and  Haughim  v.  Harrison,  ibid, 
p.  329. 

Mr.  Mitford,  and  Mr.  Stratford,  for  the  defendant  Wadham  Wyndham. 
The  interest  between  the  death  of  Lady  Cope  and  Helgar  Wadham 
Wyndham,  passes  by  the  will,  and  belongs  to  Wadham  Wyndham.  The 
intention  of  the  testator  appears  to  be,  to  give  everything  that  remains 
at  the  death  of  Lady  Cope,  to  her  children,  if  she  had  any :  and  all  that 
he  gave  to  the  children  of  Lady  Cope,  he  meant  to  go  to  the  children 
of  Helgar  Wadham  Wyndham,  and  if  he  had  no  child,  then  to  Wadham 
Wyndham,  who  is  substituted  for  the  children  of  Lady  Cope,  or  Helgar 
Wadham  Wyndham.  The  gifl  to  Wadham  Wyndham,  is  a  residuary 
fund,  as  to  the  property,  of  which  the  interest  is  given  to  the  wife  for 
life.  The  rule  of  not  being  in  abeyance,  does  not  apply  to  this,  as  to  a 
freehold  estate.  It  could  not  be  the  intention  of  the  testator,  that  the 
interest  should  go  differently  from  the  principal;  where  he  did  intend  it 
to  go  differently,  he  gave  the  principal  to  the  trustee;  but  where  he 
did  not  so  give  it,  he  meant  it  to  follow  the  principal :  and  interest  on 
a  particular  remainder  will  follow  that,  as  the  interest  on  the  general 
residue  will  that  general  residue :  but  here  the  particular  residue  can 
never  go  with  the  general  residue,  being  vested  in  Wadham  Wyndham. 

Lord  CuANCELLOR  thought  it  surprising,  that  there  was  no  case  in 
which  this  question  had  occurred;  but  said,  where  interest,  till  an  event 
arrived,  was  not  disposed  of,  it  must  fall  into  the  residue :  as,  suppose 
the  testator  gave  a  bond  to  a  particular  person,  not  to  vest  in  him  till  a 
given  time,  the  intermediate  interest  must  vest  in  the  executor;  and  if 
a  residue  was  given  in  the  same  way,  the  interest  would  also  go  to  the 

executor. 
[•60]         •An  account  must  be  taken  of  the  intermediate  interest,  as  a 
part  of  the  testator's  general  personal  estate. 
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Andrews  v,  Partington. 
[Vide  S.  C.  3  Cox,  223.]    LincolnVInn-Hall,  Ist  March. 
(Reg.  Lib.  1789.  A.  fo).  234.  and  236.  b.) 

The  Court  will  not  gi? e  a  maintenance  for  the  time  preTioos  to  the  report  of  the  lather's  not 
being  of  ability  to  maintain  the  children,  (1)  except  on  very  particular  circamstances. 

The  grandfather  having  given  several  legacies,  gave  the  residue  to  his 
grandchildren,  at  twenty-one,  and  the  produce,  in  the  meanwhile,  to  the 
trustees,  for  their  maintenance,  and  appointed  four  trustees,  of  whom  the 
father  was  one. 

Mr.  Partington,  [the  father,  who  was]  one  of  the  trustees,  had  expended 
400/.  in  the  maintenance  of  the  children,  previous  to  any  report  as  to  the 
inability  of  the  parent  to  maintain  them.  And  the  question  now  was, 
whether  he  should  be  allowed  the  sum  so  advanced,  and  whether  any 
maintenance  should  be  allowed  the  children  before  the  report. 

Mr.  Mitfbrd,  Mr.  Mansfield,  and  Mr.  Crrahcun,  for  the  trustees,  insisted 
that  the  words  of  the  will  were  imperative  upon  the  trustees  to  allow  a 
maintenance  to  the  children ;  and  that  this  had  been  done,  and  particu- 
larly referred  to  a  case,  Fitzgerald  v.  Carey y  Mich.  1770. 

Lord  Chancellor  (2)  said,  although  where  there  had  been  a  bigoted 
father,  who  would  not  educate  the  child  in  the  Protestant  religion,  the 
allowance  had  been  made  to  the  trustees,  it  was  contrary  to  all  rules,  that 
the  interest,  vested  in  the  children,  should  be  applied  to  their  mainten- 
ance in  the  lifetime  of  the  parent.  That  this  would  amount  to  a  gift 
to  the  parent  of  so  much  as  should  be  necessary  for  the  maintenance  ; 
and  the  father  being  a  trustee,  can  make  no  difference. .  He  therefore 
ordered  the  reference  to  be  only  as  to  the  ability  of  the  parent,  (3)  and 
what  would  be  necessary  for  the  future  maintenance  of  the  children,  t  (a) 

t  [See  this  case  on  the  hearing,  post.  401.] 

(1)  Lord  Thurlow  had  decided  accordingly  in  Hughes  r.  Hughes,  antea  ^  1  Bro.  G.  C.  ^ 
387,  hat  his  Lordship  afterwards  altered  his  opinion  ;  and  it  seems  now  settled,  that  the 
Court  will,  in  a  proper  case,  direct  maintenance  from  an  antecedent  period  without  a  reference 
to  the  Master  as  lo  tne  father's  ability,  and  will  even  make  such  an  order,  although  the  author 
of  the  bounty  may  not  have  adverted  to  the  subject.  See  the  Editor's  note  to  Hughes  ». 
Hughes,  antea,  1  vol.  337,  388,  which  refers  to  the  progress  of  the  doctrine. 

(2)  See  a  much  better  report  of  the  jud^ent,  2  Cox,  223,  224. 

(3)  "  To  maintain  and  educate  them  suitably  to  their  fortunes."  —  R.  L. 

(a)  The  rules  laid  down  in  the  present  and  other  cases,  Hughes  v,  Hughes,  ante,  vol.  i. 
387,  Hills  V.  Chapman,  ante,  vol.  ii.  231 ;  Pulsford  r.  Hunter,  post,  416,  have  not  only 
been  departed  from  in  modem  practice,  but  it  has  been  staled  (3  Ves.  733),  that  Lord  Thur- 
Jow  himself  changed  his  opinion  upon  the  subject.  At  present,  the  Court  looks  with  great 
liberality  at  the  peculiar  circumstances  of  each  case,  and  will  make  such  order  as  the  rule 
prescribed  by  the  testator  justifies,  and  the  conduct  and  situation  of  the  parties  allow.  Mun- 
dy  ».  Earl  Howe,  post,  vol.  iv.  223;  Hoste  o.  Pratt,  3  Ves.  730;  Sisson  ».  Shaw,  9  Ves. 
285  ;  CoUis  v.  Blackburn,  ib.  470 :  Maberly  r.  Turton,  14  Ves.  499  ;  Jervoise  r.  Silk, 
Coop.  Ch.  Rep.  52.-  Maintenance,  therefore,  will  be  allowed,  even  where  there  is  a  direction 
for  accumulation,  and  the  principal  with  the  accumulation  to  be  paid  at  twenty-one,  where 
some  or  one  of  the  children  must  take  the  property  by  survivorship,  all  being  considered  as 
having  an  equal  chance.  Fairman  v.  Green,  10  Ves.  45;  Ex  parte  Kebble,  It  Ves.  604; 
Ayns worth  v.  Pratchett,  13  Ves.  321  ;  Errat  v.  Barlow,  14  Ves.  202  ;  Stretch  v.  Waikins,  1 
Mad.  Rep.  263.  Bat  if  there  is  a  gift  over,  it  cannot  be  done  without  the  consent  of  the  leg- 
atee, which  waa  taken  in  Cavendish  v.  Mercer,  6  Ves.  196,  n. ;  Fendall  v.  Nash,  ib.  198,  n. ; 
and  the  circumstance  that  such  legatee  has  a  gift  by  another  part  of  the  will,  makes  no  dif- 
ference. Fairman  v.  Green ;  Ex  parte  Kebble.  Nor,  if  the  children  are  not  all  the  persona 
amount  whom  it  is  to  go,  as  in  Sir  P.  Eden's  case,  where  Lord  Rosslyn  had  directed  it,  but 
Lord  Eldon  afterwards  refused  to  continue  it,  as  future  children  then  unborn  might  be  the 
persons  to  take  part  of  it,  cit.  11  Ves.  48,  604;  Errington  v.  Chapman,  12  Ves,  SO;  for 
which  reason  the  case  of  Fendall  v.  Nash,  cit.  sup.  was  improperly  detAnmned,  as  the  prin- 
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But  afterwards,  by  consent  of  the  children  in  England  and  adult,  their 
proportions  were  ordered  to  be  paid. 

cipal  and  interest  might,  upon  certain  contingencies,  hare  gone  to  individuals  who  were  not 
in  existence.  — Eden.  ^  For  the  later  cases  on  this  subject,  see  Hughes  v.  Hughes,  1  Bro. 
C.  C.  388,  notes  ;  Hill  o.  Chapman,  2  Bro.  C.  C.  231,  notes ;  Burnet  v.  Burnet.  1  Bro.  C. 
C.  179,  and  cases  cited.  On  the  subject  of  maintenance  for  time  past,  see  further  1  Mac- 
pherson  on  Infants  (Eng.  ed.  1841),  ch.  22,  f  9,  p.  246,  et  seq. 


[*61]  ♦Ellison  and  Wife  v,  Cookson. 

[Vide  S.  C.  1  Yes.  Jan.  100,  and  2  Cox,  220.]  Lincoln VInn-Hall,  8th,  0th  March. 
(Reg.  Lib.  1789.  A.  fol.  175.  b.) 

Where  a  father  gires  a  sum  to  his  daughter,  by  will,  and  afterwards  gives  an  equal  snm  as 
a  portion,  it  b  presumed  to  be  an  ademption.  A  conversation,  in  order  to  repel  the  pre- 
sumption, must  clearly  refer  to  the  gift  by  will,  not  to  any  hope  of  the  father,  as  to  a 
further  provision  from  another  fund,  which  he  makes  known  to  the  party.  (1) 

This  cause,  which  had  been  heard  before  Lord  Kenyon,  when  sitting, 
as  Master  of  the  Rolls,  for  Lord  Chancellor,  27th  February,  1788,  and 
the  bill  dismissed  (v.  ante,  vol.  ii.  p.  307),  was  now  reheard. 

It  appeared  that  Mr.  Cookson  had  an  elder  daughter,  who  was  married 
at  the  time  of  the  will  and  instructions,  who,  at  her  marriage,  had  a  por- 
tion of  5000/.,  and  whose  name  was  not  mentioned  in  the  will  or  instruc- 
tions. 

Mr.  Mansfield y  Mr.  Lloyd,  and  Mr.  Graham,  for  the  plaintiffs.  The 
question  is,  whether  under  the  circumstances  of  this  case,  the  legacy  of 
5U00/.,  given  in  the  paper  of  instructions,  is  taken  away. 

We  do  not  mean  to  dispute  the  rule,  that,  where  a  father,  by  will,  gives 
his  child  5000/.,  and  afterwards  pays  5000/.  as  a  portion,  this  is  an  ademp- 
tion ;  though  it  will  be  otherwise  in  the  case  of  a  stranger  :  Powelv,  Clea' 
ver  (ante,  vol.  ii.  p.  499).  But  if  there  be  anything  to  show  that  the 
portion  was  paid  without  an  intention  to  adeem,  the  mere  payment  will 
not  amount  to  an  ademption,  Debcze  v.  Mann  (ante,  vol.  ii.  p.  165), 
where  a  very  slight  conversation  was  held  sufficient.  Here  the  strongest 
evidence  arises  from  Bush's  treaty  with  the  father,  that  he  intended  to 
give  liis  daughter  a  further  fortune.  The  evidence  here  is  stronger  that 
he  did  not  mean  to  adeem,  than  that  he  did.  But  this  is  not  the  proper 
tribunal  to  judge  of  that  evidence.  In  this  case,  the  instruments  are 
not  codicils;  they  are  all  on  one  paper,  and  dated  on  the  same  day. 
And,  for  the  six  years  that  the  father  survived,  hie  never  made  any  decla- 
ration that  he  intended  the  5000/.  given  as  a  portion,  to  be  a  satisfaction 
for  that  given  by  the  will,  though  he  knew,  at  the  time  he  gave  her  the 
5000/.  portion,  that  he  had  given  her  5000/.  by  the  will ;  he  therefore 
meant  to  keep  it  in  his  own  power,  during  his  life. 

Mr.  Solicitor-General,  Mr.  Mitford^  Mr.   Ridley,  kh^  Mr.  Rich' 

[*62]  ards^  for  the  defendant.     There  is  no  difficulty  in  settling  the  *prin- 

ciple  upon  which  the  juj^gment  in  this  case  must  proceed ;  that 

(I)  See  this  case  on  the  former  hearing,  antea,  2  vol.  30r ;  the  reports  of  the  present  de- 
cision, t  Ves.  jun.  100,  and  2  Cox,  220  ;  and  the  observations  on  the  case  of  Lord  Eldoa 
C.  7  Ves.  616,  6I7JS18.  Vide  also  per  Lord  Eldoa  C.  18  Yes.  163, 164,  and  the  Editor*t 
note  to  Warren  e.  Warren,  antea,  1  vol.  305. 
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where  a  parent  has  given  a  sum  of  inonej  to  the  child,  hy  will,  and  af\er* 
wards  pays  an  equal  sum  upon  marriage,  such  payment  is  an  ademption. 
A  consequence  of  this  rule  is,  that  the  parent  is  supposed  to  be  conusant  of 
it ;  and  that  merely  keeping  the  will  by  him,  does  not  repel  the  presump- 
tion ;  for  it  is  a  settled  rule  of  the  Court  that  there  must  be  some  evidence 
set  up  to  rebut  the  presumption.  This  rule  may,  in  some  cases,  have  done 
injustice;  but,  in  the  present  case,  it  is  impossible  that  it  should.  The 
state  of  the  testator's  family  was  this  ;  he  had  four  sons,  and  three  daugh- 
ters ;  the  eldest  daughter  was  married,  and  he  had  given  her,  on  her  mar- 
riage, 500U/.,  he  takes  no  notice  of  her  in  his  will ;  he  gives  Hannah,  and 
Sarah,  5000/.  each ;  to  the  sons  he  gives  10,00(V.  each ;  it  is  iu  evidence, 
that  Hannah  was  a  very  favorite  child  ;  but  he  certainly  meant  to  provide 
equally  for  his  daughters,  and  would  not  undertake  to  give  her  a  further 
sum.  Mr.  Bush,  in  his  letter,  says,  he  refused  to  promise  any  specific 
sum,  and  his  plan  certainly  meant  to  refer  to  what  might  be  done  in  future 
by  his  wife.  Mr.  Gookson,  aflerwards,  says,  Mr.  Bush  has  mistaken  what 
may  be  possible  or  probable ;  but  he  would  not  say  that  it  even  was  pro- 
bable that  the  further  sum  would  be  5000/.  It  was  to  await  the  chance 
of  the  savings,  and  Mrs.  Cookson  was  to  judge  of  the  merits  of  her  chil- 
dren, though  he  might  think  it  might  amount  to  5000/.,  but  the  father  has 
by  no  means  undertaken  for  that  sum.  If  they  have  not  made  out  a  claim 
to  5000/.,  they  cannot  claim  any  sum.  Then  the  presumption  stands  that 
by  giving  the  5000/.  he  adeemed  the  legacy.  Then  it  is  said,  he  could  not 
mean  to  adeem  the  legacy  unless  he  struck  it  out  of  the  will.  But  this 
has  never  been  expected.  Suppose  he  had  died  immediately  after  the 
marriage ;  could  it  have  been  argued,  that  the  legacy  was  not  adeemed  ? 
The  living  till  1783  is  not  important.  A  similar  length  of  time  has  never 
been  held  to  be,  of  itself,  a  circumstance  to  rebut  the  presumption.  Then 
it  rests  upon  the  amount  of  the  declarations,  which,  certainly,  do  not 
amount  to  a  promise  of  5000/. 

Lord  Chancellor.  At  first,  I  thought  I  ought  to  say  the  gifl  was  in 
satisfaction  of  the  legacy.  The  argument  is^  that  the  will  is  a  distribution 
of  the  testator^  property  among  his  children ;  and  if  he  advances 
the  proportion  to  a  child,  the  presumption  of  *law  is,  that  the  pro-  [*63] 
vision  is  satisfied,  (a)  I  say  presumption  of  law,  because  it  is  put 
that  it  is  proper  to  go  to  a  jury ;  but  that  would  be  to  send  to  a  jury  a  pre- 
sumption of  law.  At  the  same  time  it  is  a  presumption  capable  of  being 
rebutted  by  evidence.  (6)  The  evidence,  in  this  case,  may  be  drawn  from 
the  langua^ve  of  both  gifts.  The  plaintiff  must  show,  he  meant  the  gifl  to 
subsist.  With  respect  to  the  treaty,  the  use  of  it  in  evidence  is  to  show 
the  testator's  intention,  (c)  The  struggle,  on  the  part  of  Ellison  the  father, 
is,  whether  he  can  get  more  than  5000/.  for  his  son,  afler  getting  an  under- 
taking from  the  father  that  he  should  have  something  more.  Bush  says 
Mr.  Cookson,  would  not  engage  for  any  specific  sum — he  has  stated  the 
conversation  a  little  too  widely,  though  not  for  the  purpose  of  surprise, 

(a)  See  Paine  v.  Parsons,  14  Pick.  318,  320  ;  Richards  v.  Humphrey,  16  Pick.  133,  136. 

(6)  See  Ellison  v.  Cookson,  2  Bro.  G.  C.  309,  note  (b)  and  cases  cited  ;  2  Story,  Eq.  Jnr. 
eh.  30,  9  IIU;  Debeze  v.  Mann,  2  Bro.  C.  C.  166,  notes;  3  Phil.  Er.  (Cowen  dilliirs 
notes)  1494,  1496 ;  Haynes  v.  Mico,  1  Bro.  C.  C.  129  ;  Byrne  v.  Byrne,  3  Serg.  &  R.  60,  62. 

(c)  In  Richards  v.  Humphreys,  16  Pick.  139,  the  court  say,  that  when  an  act  is  done,  which 
if  done  with  one  intent  would  operate  as  an  ademption,  and  if  with  a  different  intent,  other- 
wise, eyideoce  of  the  declarations  of  the  intent  may  be  given,  to  qualify  the  act,  and  the  act 
operates  by  way  of  ademption.  The  e? idence  in  such  case  is  admitted  on  the  principle,  that 
whenever  an  act  is  done,  the  declarations  of  the  party  doinff  it;  made  at  the  time,  are  re- 
ceived to  show  the  character  of  the  act,  and  the  purpose  and  design  with  which  it  it  done. 
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into  ''  equal  or  nearly  eqaal,"  which  is  going  beyond  the  point  of  the  con- 
versation. The  furthest  engagement  does  not  contradict  the  latter  in  toto ; 
it  does  not  amount  to  an  engagement,  that  the  future  sum  shall  be  equal, 
or  nearly  equal ;  it  leaves  it  with  the  idea,  that  it  was  possible  or  proba- 
ble that  it  would  be  equal,  or  nearly  equal  :  had  the  father  in  his  letter 
left  it  thus,  it  might  have  introduced  the  whole, — but  he  goes  on  ^*  that  he 
told  him  his  plan,  which  was  to  be  executed  by  his  wife."  This  is  agreea- 
ble to  the  terms  of  the  codicil,  which  were,  to  leave  the  property  bound, 
as  far  as  40,000/.,  but  refers,  for  everything  further,  to  what  the  savings 
may  produce,  and  which  were  to  be  disposed  of  by  his  wife.  This  is  the 
plan  he  alluded  to.  With  respect  to  the  rule  of  law,  I  think,  if  neither 
the  rule  itself,  or  the  mode  of  rebutting  it,  had  ever  prevailed,  it  would 
have  been  as  wise:  but,  as  it  is,  I  must  admit  that  such  a  presumption 
exists  ;  and  though  it  is  argued,  testators  may  not  know  it,  yet  I  think,  if 
there  is  such  a  presumption,  the  subject  is  bound  to  know  it.  And,  in 
the  present  case,  I  think  the  probability  is,  that  the  testator  had  some 
knowledge  of  the  rule  ;  all  the  argument,  therefore,  must  turn  on  the  valid- 
ity of  the  rebuttal.  It  is  argued  that  he  had  given  his  married  daughter 
5000/. ;  that,  by  his  will,  he  gave  his  sons,  10,000/.  each,  his  unmarried 
daughters  5()00/.  From  the  conversation,  it  may  be  drawn,  that  he  hoped 
the  surplus  would  be  divided  in  much  the  same  proportions :  in  which 
case,  the  daughter,  who  was  the  subject  of  it,  would  have  equal,  or  nearly 
equal,  to  the  fortune  given  heron  her  marriage.  It  was  a  hope  of  an  un- 
certainty :  to  have  held  it  out  as  an  event  that  was  certain  would  have  been 
an  inaccuracy.  I  think  the  letter  points  this  out,  as  he  had  pointed 
[*64]  out  the  fund  *from  which  the  uncertain  sum  was  to  arise.  To  ap- 
ply this  to  the  general  rule,  the  conversation  ought  to  show  that  he 
meant  the  gift  to  be  a  subsisting  gift :  the  expression,  here,  is  only  as  to 
what  he  hoped  would  be  administered  to  her  through  the  organ  of  her 
mother:  if  he  had  referred  to  the  gift  in  the  will,  the  conversation  would 
have  been  applicable  to  the  whole  sum  in  the  will,  which  could  not  have 
been  altered.  But  my  opinion  is,  that  the  reference,  in  the  conversation, 
was  sufficiently  clear  to  confine  it  to  that  part  of  her  fortune  which  she 
was  to  receive  otherwise,  and  where  I  hope  this  mistaken  mode  of  seeking 
it  will  make  no  difference. 

Decree  affirmed,  (d) 

{d)  See  Ellisoo  v.  Cookson,  2  Bro.  C.  C.  309,  and  notes. 


Phillips  v.  Garth. 

Id  Court,  Hilary  term,  Mr.  Justice  BuIIer  for  the  Lord  Chancellor.     Lincoln  V 
Inn-Hall,  lOth  March. 

(No  Entry  on  this  Occasion.)  (1) 

Gift  of  residue  to  be  divided  among  next  of  kin,  share  and  share  alike,  shall  be  divided 
among  surviving  brothers,  nephews,  and  nieces  (representing  deceased  broihera  and  sis- 
ters), per  capita,  not  per  stirpes,    [Scd  qusere.]  (I ) 

John  Phillips,  Esq.,  made  his  will  28th  December,  1776,  and,  thereby, 
gave  to  his  brother  William  Phillips,  for  life,  his  manor  of  Blewberry 

(1)  The  matter  was  afterwards  compromised.    This  decision  is  very  ijaestiooable.    9m 
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(after  the  decease  of  the  testator's  father),  with  divers  intermediate  re- 
mainders, with  remainder  for  life  to  his  brother  George  Phillips,  and  after 
giving  some  pecuniar j  legacies,  gave  and  bequeathed  all  the  residue  of 
bis  estate  and  effects  whatsoever  and  wheresoever  unto  his  executors,  to 
be  equally  divided  by  them  to  and  amongst  his  next  of  kin,  share  and  share 
alike. 

The  bill  was  filed  by  the  nephews  and  nieces,  and  the  representatives 
of  a  deceased  nephew  and  two  nieces,  of  the  testator,  against  the  executors, 
and  against  George  Phillips,  one  of  the  brothers,  and  the  representatives 
of  a  deceased  brother  and  sister  of  the  testator,  insisting  that  all  the  next 
of  kin,  thirteen  in  number,  were  entitled  to  equal  shares,  per  capita,  of  the 
personal  estate  of  the  testator. 

The  derendants,  George  Phillips  and  Mathew  Phillips,  the  representa- 
tive of  the  other  brother  William  Phillips  (who  was  living  at  the  testator's 
decease),  claimed  the  whole  residue  as  next  of  kin  to  the  testator  at  the 
time  of  his  decease. 

^George  Shakespeare,  the  representative  of  a  sister  who  died  in  [*6S] 
the  lifetime  of  the  testator,  claimed  one  fifth,  as  son  of  the  deceased 
sister. 

The  cause  came  on  in  Hilary  term,  Mr.  Justice  Buller  sitting  for  Lord 
Chancellor. 

Mr.  Mansfield,  Mr.  Mitford,  and  Mr.  HoUist,  for  the  plaintiffs. 

The  construction  depends  upon  a  few  words  of  the  testator's  will,  who, 
after  having  made  several  specific  dispositions  of  his  property,  gives  the 
residue  to  his  executors,  to  be  by  them  divided  to  and  amongst  his  next  of 
kin,  share  and  share  alike.  He  left  two  brothers,  one  since  dead,  and  ten 
nephews  and  nieces,  four  of  whom  claim  as  representing  Thomas,  a  de- 
ceased brother,  and  six  as  representing  Christiana,  a  deceased  sister,  ofthe 
testator,  and  George  Shakespeare,  who  claims  as  representing  his  mother 
Elizabeth,  another  sister  ofthe  testator.  The  brothers  claim  the  whole, 
considering  that,  as  next  of  kin  they  are  the  persons  entitled  under  the 
statute  of  distribution  ;  but,  if  they  are  not  solely  entitled,  still  that  the 
distribution  ought  to  be  per  stirpes^  therefore,  that  four  of  the  plaintiffs 
should  have  but  one  fifth  share,  and  six  ofthe  plaintiffs  another  fifth  share^ 
and  themselves  and  George  Shakespeare  one  fifih  each.  In  this  latter 
claim  George  Shakespeare  also  concurs. 

The  question  is,  who  are  entitled  to  take  ;  and,  on  the  part  of  the  plain* 
tiffs,  we  contend  that  the  residue  is  to  be  divided  among  the  same  persons 
who  would  have  taken  had  no  disposition  been  made ;  but  that  they  are 
to  take  equally,  and  not  in  the  shares  marked  out  by  the  statute. 

Questions  of  this  sort  have  so  often  arisen,  that  there  can  now  be  no 
doubt  about  the  construction  ofthe  words,  "  next  of  kin."  Most  ofthe 
cases  have  the  word  "  relations,"  as  Thomas  v.  Hole,  Forrester,  251  [vide 
postea,  234],  and  Green  v.  Howard  (ante,  vol.  i.  p.  31),  in  both  which 
cases,  the  word  relations  was  held  to  be  the  same  as  next  of  kin.  The 
words  next  of  tcin^  therefore,  in  this  case,  being  tantamount  to  relations^ 
must  have  the  same  construction.  The  brothers  of  the  testator  put  a  new 
construction  on  the  words,  and  contended  that  they  were  the  next 
of  kin  •at  the  time  of  the  testator's  decease.  But  the  testator  [•66] 
could  not  mean  to  give  the  residue  to  the  brothers  only  :  he  clearly 

notes  (3)  and  (6),  particularly  Lord  Eldon  C.'s  obserrations  in  disapprobation  of  Mr.  J. 
BuUer's  opinion  in  the  principal  case  in  Garrick  v.  Lord  Camden,  14  Vea.  385 ;  cited  after- 
wards in  note  (3) ;  and  Smith  o.  Campbell,  before  Sir  W.  Grant,  M.R.,  Coop.  Ca.  Ch.  276 ; 
^  and  note  (b),  p.  69.  > 
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meant  more  than  two  persons,  and  that  it  should  be  divided  among  a 
number.  The  6th  clause  of  the  statute  of  James  provides  who  shall  be 
entitled  to  call  for  distribution,  the  next  of  kin  and  creditors,  where  next 
of  kin  cannot  exclude  nephews  and  nieces ;  and  it  is  clear,  then,  the  only 
question  is,  how  it  shall  be  divided.  The  words  share  and  share  alike  ex- 
clude the  idea  of  its  being  in  fifths.  The  case  of  Thomas  v.  Hole  seems 
provided  to  decide  the  present ;  there  the  gift  was  to  the  relations  of  Ann 
Hole.  It  is  a  case  in  point,  except  that  here  the  words  are  share  and  share 
alike,  and,  there,  they  were  equally  to  be  divided.  The  words  share  and 
share  alike  were  in  the  case  of  Green  v.  Hofoard^  though  they  are  omitted 
in  the  report.  Goodinge  v.  Goodinge,  1  Vesey,  23i ;  Whiihonuv.HarriSj 
2  Vesey,  527. 

Mr.  Solicitor-General^  for  the  defendant,  George  Shakespeare.  We 
contend  that  the  division  should  be  per  stirpes^  and  the  words  share  and 
share  alike  are  to  be  referred  to  the  statute  for  their  interpretation. 

There  is  a  considerable  difference  between  the  words,  being  ^'relations'" 
and  ^'nezt  of  kin."  Where  the  word  used  is  relations,  the  Court  only 
uses  the  construction  to  bound  the  extent  of  the  word  relations,  but  where 
the  testator  uses  the  words  next  of  kin,  he  means  the  persons  described 
by  the  statute,  and  that  it  should  be  divided  in  the  same  manner  as  it  is 
given  there.  Suppose  the  brothers  are  not  to  take  all,  then  the  brothers 
and  children  of  deceased  brothers  and  sisters  are  to  take  share  and  share 
alike.  The  provision  made  In  the  statute  is  one  third  to  the  wife,  and  the 
remainder  by  equal  portions  to  the  children  or  persons  representing  those 
who  are  dead  ;  or,  if  no  children,  to  the  brothers  and  sisters,  and  the  chil- 
dren of  deceased  brothers  and  sisters.  The  construction  of  the  words 
**'  in  equal  portions^*  is  per  stirpes ;  that  is,  an  equal  proportion  to  each 
class,  all  of  which  classes  form  the  next  of  kin.  In  the  6th  and  7th  clauses 
of  the  statute,  equal  division  is  applied  in  this  sense,  and  the  statute  ac- 
counts the  fortune  to  be  equally  divided  when  it  is  divided  per  stirpes. 
Immediately  after  the  statute,  this  must  have  been  the  construction.  If 
the  testator  gives  it  to  bis  brothers  and  sisters,  and  the  children  of 
[*n7]  those  deceased,  to  ihke  per  capita,  he  *does  not  say  to  take  as  next 
of  kin,  Blackler  v.  Webb,2  VVms.  383. 

In  Chreen  v.  Howard,  a  certain  sum  was  to  be  divided  in  proportions  of 
a  certain  amount ;  and  it  was  contended  that  he  meant  persons  more 
numerous  than  the  next  of  kin ;  as,  otherwise,  they  would  not  exhaust  the 
fund,  they  not  being  to  take  more  than  250/.  each.  Where  a  testator 
gives  in  the  words  of  the  statute^  it  is  fair  to  argue  he  meant  they  should 
take  in  the  proportion  of  the  statute  :  but  wh^re  he  uses  the  words  relations^ 
it  does  not  follow  that  he  means  the  legatees  to  take  in  the  character 
of  the  statute. 

As  to  the  brothers  only  being  intended  to  take,  the  words  ''  next  of  Join" 
must  mean,  in  some  sense,  all  the  persons  within  the  statute;  but,  if  these 
words  will  comprehend  the  children  of  deceased  brothers  and  sisters,  they 
are  not  to  be  taken  in  the  narrow  sense  contended  for  against  me. 

Here  the  intention  is  clear  that  they  shall  take  as  next  of  kin  under  the 
statute. 

Mr.  Attorney-General,  for  the  brothers  of  the  testator.  We  contend^ 
1st.  That  the  brothers  are  exclusively  entitled.  2d.  That  if  this  be  not 
so,  the  division  must  be  in  the  mode  prescribed  by  the  statute. 

1st.  It  is  familiar  to  consider  those  who  are  the  nearest  living  as  next  of 
kin ;  not  to  consider  those  who  are  so  by  representation,  of  which  many 
people  know  nothing  at  all.  There  is  no  case  where  next  of  kin  has  been 
extended  to  relations,  though  the  word  relations  has  been  bounded,  by  the 
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determinations,  to  signify  next  of  kin.  In  Green  t.  Howard,  Lord  Chan- 
cellor said  the  testator  must  know  the  word  relations  meant  more  than 
next  of  kin,  2d.  The  extending  the  words  to  taking  per  capita  would  be 
making  the  testator  die  intestate,  which  he  certainly  did  not  mean  to  do. 
It  would  be  to  extend  words  by  construction  instead  of  bounding  them, 
which  has  never  been  admitted.  Here,  nobody  can  be  let  in  besides  the 
brothers,  without  extending  the  words  ''next  of  kin."  The  sub- 
stance of  all  the  cases  *is,  to  find  out  the  persons  who  are  intended  [  *68  ] 
by  the  testator  to  take. 

Mr.  Justice  BuUer  stated  the  case.  It  is  laid  down  as  clear,  that,  if  a 
testator  uses  technical  terms,  they  shall  carry  the  interest  according  to 
known  rules;  but  this  seems  to  be  laid  down  too  broad.  In  Hodgson  v. 
Ambrose  (reported  Douglass^  p.  337),  I  laid  down  the  rule  somewhat 
differently,  that  where  the  testator  uses  only  technical  phrases,  the  Court  is 
bound  to  understand  them  as  such;  because  the  Court  cannot  say  that  he 
did  not  know  their  meaning ;  but,  if  the  testator  uses  other  expressions  in 
other  parts  of  the  will,  which  show  he  did  not  mean  to  use  those  phrases 
technically,  then  the  intention  must  prevail,  (a) 

Then  if  the  words  next  of  kin  are  technical  words,  in  the  present  case, 
they  must  prevail. 

It  is  argued  by  the  Attorney-General  that  these  words  have  a  natural 
sense,  different  from  that  in  which  they  are  used  in  the  statute  of  distribu- 
tions, and  that  their  natural  sense  must  prevail.  But,  since  the  statute  of 
James,  these  words  have  had  a  particular  sense.  Every  inference,  that 
can  be  drawn,  is,  that  the  testator  used  them  in  the  sense  that  every  one 
understands ;  and  if  it  does  not  appear  that  he  used  them  in  some  other, 
that  sense  must  prevail.  It  is  suggested  that  he  meant,  by  next  of  kin^  his 
two  brothers;  but,  having  just  before  mentioned  them,  he  would  have 
named  them  as  his  said  brothers,  not  used  the  term  next  of  kin.  In  the 
cases  determined,  the  word  relcUions  has  been  considered  as  a  vague  word, 
and  therefore  to  be  explained  by  next  of  kin.  It  is  true,  it  has  been  con- 
tended that  these  mean  nearest  relations,  but  that  it  cannot  be  so  has  been 
determined  in  Whithome  v.  Harris,  Then,  those  must  take  whom  the 
statute  points  out,  but  the  question  is,  in  what  shares.  If  it  had  pleased 
the  Court,  originally,  to  say  that  next  of  kin  should  take  in  the  same  man- 
ner as  under  the  statute,  I  should  not  have  objected  to  it,  for  it  seems  to 
me  they  should  take  per  stirpes.  But,  in  Blackler  v.  Webb,  2  Wms.  383, 
the  Lord  Chancellor  was,  at  first,  of  opinion  that  they  should  take  per 
stirpes,  but  said  afterwards  they  could  not  do  so,  because  the  testator's 
daughter  Webb  was  living,  and  so  her  children  could  not  represent  her : 
and  to  determine  that  the  grandchildren  should  take  per  stirpes 
*would  be  going  too  much  out  of  the  will :  and  therefore,  though  [  *69  ] 
he  had  at  first  a  strong  inclination  the  other  way,  he  thought  that, 
where  the  words  were  plain  and  sensible,  the  Court  could  not  reject 
them. 

It  is  a  very  probable  ground  of  the  bequest,  here,  to  the  next  of  kin« 
that  the  testator  did  not  mean  to  give  the  executors  more  than  he  had 
done,  having  given  them  very  amply  before.  It  is  agreed  if  he  had 
given  to  his  next  of  kin  by  name,  they  must  have  taken  per  capita  ;  then 
the  question  is,  whether  calling  them  next  of  kin  is  not  equal  to  naming 
them. 

I  cannot  distinguish  this  case  from  that  of  Thomas  v.  Hole.    That  case 

(a)  a  WiUiaim,  Ex.  Pt.  S,  B.  3,  ch.  3,  «  1,  p.  709.  710. 
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is  in  point,  except  that  there  the  word  18  relations,  which,  being  to  be 
construed  next  of  kin,  makes  it  this  case.  The 'second  resolation  in  that 
case  is,  that,  as  the  testator  had  directed  it  to  be  divided  equally.  Lord 
King  said  he  could  not  order  it  to  be  divided  otherwise.  Equally  to  he 
divided  is  exactly  the  same  as  $hare  and  share  alike.  Green  v.  Howard  is 
sufficiently  stated  in  the  report  for  the  purpose  intended  ;  the  only  question 
was,  whether  relations  meant  the  same  as  next  of  kin.  The  facts  required 
no  more ;  the  persons  to  whom  the  Lord  Chancellor  decreed  the  payment 
were  all  in  equal  degree. 

The  whole  of  the  residue  must  be  divided  into  thirteen  parts,  of 
which  the  brothers,  nephews,  and  nieces  are  each  to  take  one  share.  (3)(6) 

The  defendant  George  Shakespeare  presented  a  petition  to  the  Lord 
Chancellor,  upon  which  the  cause  came  om  to  be  reheard  at  Lincoln's-Inn- 
Hall,  on  the  10th  March. 

The  argument  in  general  was  much  to  the  same  purport  as  before,  but 
Mr.  Lloyd,  in  support  of  the  petition,  cited  the  cases  of  Car  v.  Bedford, 

2  Ch.  Rep.  77 ;  Roach  v.  Hammond,  Pre.  Ch.  401 ;  and  Hands  ?.  Hands, 
at  the  Rolls,  24th  January,  1782,  where  J.  Hands  made  his  will,  and 
thereby  appointed  his  wife  executrix,  and  gave  her  all  his  estate,  subject 
to  the  payment  of  debts  and  legacies  for  life,  and  then  declared  his  will 
to  be  that  she  should  give  the  whole  (except  400/.)  to  and  among  his  re- 
lations.    The  Master  of  the  Rolls  held  that  the  wife  had  no  discretion  (4) 

as  to  the  distribution,  and  that  the  next  of  kin  were  entitled. 
[  ^70  ]      •There  was  no  petition  presented  by  the   brothers,  but  Lord 

Chancellor  leaning  much  in  favor  of  their  claim,  (5)  as  next  of  kin 
at  the  death  of  the  testator,  ordered  the  cause  to  stand  over,  in  order  for 
them  to  present  a  petition  of  rehearing. 

(3)  Lord  Eldon  C.  in  Gkirrick  v.  Lord  Camden,  14  Yes.  385,  disapproved  of  Mr.  Justice 
BttUer'8  decision,  and  agreed  with  Lord  Thurlow*8  impression  on  the  case,  though  be 
thouffht  Lord  Thurlow's  mode  of  reasoning  somewhat  too  technical.  Lord  Eldon  says  there, 
"  I  always  had  great  doubt  upon  the  case  before  Mr.  J.  Bullcr  ;  who  thought  those  who  were 
to  take  per  stirpes  as  well  as  those  taking  oer  eetpiia  were  included.  Lora  Thurlow  doubled 
that,  upon  this  very  technical  reasoning  (to  which  his  Lordship  was  much  addicted  in  the 
construction  of  these  instruments),  that  <  next  of  kin  '  being  the  only  description,  without 
the  addition  which  is  in  the  statute  of  those  who  represent  tliem,  the  children  of  the  deceased 
brothers  and  sisters  ought  not  to  take  under  the  beiquest.  It  is  very  difficult  to  say  they 
would  not  have  taken  under  this  will :  my  construction  being,  that  the  next  of  kin  should 
take  the  whole  as  ihcy  would  take  under  an  intestacy." 

(A)  liOrd  Kedesedale's  notes  deny  this. 

(6)  Vide  the  preceding  note. 

(6)  Subsequent  authorities  mast  be  regarded  as  having  overniled  this  decision.  See  re- 
marks  of  Lord  Eldon  in  Garrick  v.  Camden,  14  Vca.  335;  and  of  Sir  William  Grant  in 
Smith  V.  Campbell,  19  Ves.  404  ;  S.  C.  Coop.  Ch.  Ca.  277,  and  of  Sir  Thomas  Plumer 
in  Brandon  r.  Brandon,  3  Swanst.  324  ;  S.  C.  2  Wilson,  Ch.  Ca.  23.  And  it  may  now  be 
considered  as  established,  that  if  the  words  are  "  next  of  kin,"  and  there  is  nothing  to  show 
that  the  testator  had  reference  to  the  statute  of  distributions,  or  to  a  division  as  m  case  of 
intestacy,  the  nearest  cf  kin  only  are  entitled.  Smith  r.  Campbell,  19  Ves.  404.  Hence,  a 
surviving  brother  nf  the  intestate  will  be  entitled  in  exclusion  of  the  children  of  a  deceased 
sister.  Brandon  v.  Brandon,  3  Swanst.  312;  S.  C.  2  Wils.  Ch.  Cas.  14.  A  fortiori,  the 
nearest  of  kin  will  l)e  alone  entitled  under  a  bequest  to  "  nearest  of  kin  in  equal  denee." 
Wimbles  r.  Pitcher,  12  Ves.  433.  See,  respecting  the  above,  2  Williams,  Ex.  Pt.  3,  Bk.  3, 
ch.  2.  %  2,  p.  732,  733.    The  principal   case  is  directly  overruled  by  Elmsley  v.  Young, 

3  Mylne  &  Keen,  780.  See  4  Kent  (5th  ed.),  537,  and  note  upon  this  point,  and  cases 
cited ;  also  Mr.  Cox*s  note  to  Blackler  r.  Webb,  2  P.  Wms.  386,  and  Mr.  Sers.  Williams's 
note  to  Hole  v.  Thomas,  Forr.  251.  See  in  the  present  publication,  Green  r.  Inward,  1  Bro. 
C.  C.  31 ;  Malcolm  v.  Martin,  ante,  60 ;  Raynerv.  Mowbray,  post,  234 ;  Builer  v.  Stratton, 
367  ;  Mastera  v.  Hooper,  4  Bro.  C.  C.  207.  That, />nma  facie,  a  bequest  by  a  husband  to 
his  next  of  kin  does  not  include  the  wife  ;  nor  a  similar  bequest  by  a  wife,  under  a  power, 
include  the  husband  ;  also  that  his  marital  right,  as  administrator  by  law,  is  exdudai  by  a 
limitation  in  a  settlement  to  the  next  of  kin  of  the  wife,  see  Watt  v.  Watt,  3  Ves.  244 ; 
Griffin  t.  Nanson,  4  Ves.  344  ;  Garrick  v.  Lord  Camden,  14  Ves.  372  ;  Andenon  v.  Dawson, 
16  Ves.  637  ;  Bailey  v.  Wright,  18  Ves.  49,  affirmed  on  appeal,  i  Swanst.  39. 
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But  the  canse  waa  afler wards  compromised,  the  parties  dividing  the 
property  among  them  per  stirpes,  (6) 

See  the  case  of  Edge  ▼.  Salisbury,  Amb.  70. 

(6)  Oidered,  upon  conaent,  tcoordinffly,  on  the  12th  of  June  following.    (Reg.  Lib.  1789. 
B.  fol.  467.  b.) 


Samdda  v.  Furtado.     Lincoln's-Inn-Hall,  12th  March. 
(Reg.  Lib.  1789.  B.  fol.  268.  b.) 

Plea  of  payment  of  a  sum  into  the  ecclesiastical  conrt,  to  prevent  a  commission  of  appraise- 
ment.  and  accepted,  and  a  receipt  given,  disallowed  as  a  plea  in  bar  to  a  suit,  it  not  show- 
ing tnat  the  party  had  no  further  demand.  (1)  A  defendant  to  a  bill  of  revivor  cannot 
plead  to  that  suit  a  plea  which  has  been  pleaded  by  the  original  defendant,  and  overruled. 

The  plaintiffs  were  the  representatives  of  Isaac  Lusitano  de  Pinna 
(who  in  his  lifetime  had  been  discharged  under  an  insolvent  debtors'  act), 
and  Maria  Agnes  de  Pinna,  his  first  wife,  also  of  several  persons  of  the 
family  of  Monforte,  and  the  representative  of  Moses  Alvarenga,  who  was 
assignee  of  the  effects  of  Isaac  Lusitano  de  Pinna,  as  an  insolvent  debtor. 
The  defendants  were  the  representatives  of  Daniel  de  Flores,  and  also  of 
other  persons  of  the  family  of  Monforte. 

The  original  bill  had  been  filed  in  the  year  1734,  by  De  Pinna,  and  his 
wife,  against  Flores  and  others,  claiming,  in  the  right  of  the  wife,  the  pay- 
ment of  some  sums  of  money  due  to  her,  from  estates  which  De  Flores 
represented.  This  cause  had  at  several  times  abated  by  the  death  of 
parties,  and  been  revived,  and,  in  1743,  De  Pinna,  the  plaintiff,  had  been 
discharged  as  an  insolvent  debtor,  and  Alvarenga  had  been  appointed  his 
assignee ;  upon  which,  a  supplemental  bill  had  been  filed,  and  several 
further  proceedings  had  been  had,  upon  which  the  present  bill  of  revivor 
and  supplement  was  filed. 

To  this  bill  the  defendant  pleaded,  that,  on  the  13th  January,  1753, 
afler  the  death  of  De  Flores,  by  a  decree  of  the  Prerogative  Court  of  Can- 
terbury, it  had  been  decreed,  that  a  commission  of  appraisement  and  moni* 
tion  should  issue,  on  affidavits  of  De  Pinna  and  Alvarenga,  of  a  debt  due 
from  De  Flores  to  the  estate  of  De  Pinna,  to  the  amount  of  585/.  5s.,  for 
which  he  had  received  no  satisfaction ;  and  that  afterwards  there 
was  an  appeal  *from  that  decree  by  the  executors  of  De  Flores,  [  *71  ] 
and  the  decree  affirmed  upon  that  appeal ;  and  that,  afterwards,  the 
acting  executors  of  De  Flores  tendered  and  left  in  the  registry  of  the  ec- 
clesiastical court,  the  sum  of  585/.  55.,  in  full  satisfaction  of  the  debt 
sworn  to  be  due  from  the  estate  of  De  Flores  to  that  of  De  Pinna ;  and 
that  Alvarenga,  by  his  proctor,  applied  for  and  received  that  sum,  and  gave 
a  receipt  for  the  same  as  follows  :  '*  Franco  and  Frahco  against  Alvarenga. 
Received  this  23d  December,  1754,  of  Mr.  William  Legard,  Mr.  Peter  St. 
Eloy,  and  Mr.  Henry  Stevens,  deputy-registers  of  the  Prerogative  Court  of 
Canterbury,  the  sum  of  585/.  55.,  being  the  same  sum  which,  on  the  10th 
day  of  July  last,  was  tendered  by  Mr.  Henry  Farrant,  proctor  in  the  said 
cause,  for  Ab.  Franco  and  Jacob  Franco,  executors  of  Daniel  De  Flores, 
otherwise  De  Prado,  deceased,  in  fall  satisfaction  of  a  debt  sworn  by  Isaac 
Lusitano  de  Pinna,  and  me,  the  underwritten,  Moses  Alvarenga,  in  our 

(1)  See  Beamea,  Elem.  Pleas,  201,  &€. 
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joint  affidavit  exhibited  in  the  said  cause,  to  have  been  due  from  the  said 
Daniel  de  Flores,  otherwise  De  Prado,  to  the  said  Lusitano  de  Pinna ;  and 
assigned  over,  in  pursuance  of  an  act  of  insolvency,  to  me  the  said  Moses 
Alvarenga,  for  the  use  of  himself  and  others  the  creditors  of  the  said  Isaac 
Lusitano  de  Pinna,  and  which,  being  on  that  day  refused  to  be  taken  by 
my  proctor,  was  there  left  in  the  said  registry,  by  the  said  Henry  Farrant, 
as  a  deposit  for  the  payment  of  the  said  debt :  and  which  since,  to  wit,  on 
this  day,  has  been,  at  my  petition,  decreed  to  be  delivered  and  paid  out 
of  the  said  register  to  me  the  said  Alvarenga ;  I  say,  received  of  the  said 
deputy-registers,  the  said  sum  of  585/.  5j.,  pursuant  to  the  said  order  or 
decree  of  the  said  court,  in  full  of  the  said  tender  and  deposit  so  made  in 
the  said  registry.  Moses  Alvarenga."  And  the  plea  further  stated,  that 
De  Pinna  and  Alvarenga  had  no  claim  on  the  estate  of  De  Flores,  save  in 
the  right  of  Maria  Agnes  de  Pinna,  the  first  wife  of  Isaac  Lusitano  de 
Pinna,  for  which  relief  was  sought  by  the  original  bill. 

A  plea,  to  the  same  purpose  as  the  present,  had  been  put  in  by  the 
Francos,  as  executors  of  Daniel  Flores,  in  a  former  stage  of  the  cause, 
and  was  overruled  23d  November,  1757. 

Mr.  Mitford,  and  Mr.  Steele,  in  support  of  the  plea,  contended  that  the 
585/.  55.  was  taken  out  by  Alvarenga,  in  full  of  his  and  De  Pinna's 
[  *72  ]  claim  upon  the  estate  of  Flores,  as  representing  *that  of  the 
Monfortes ;  that  the  tender  being  in  full  satisfaction,  the  receipt  of 
it  must  be  so  likewise ;  that  it  was,  therefore,  as  good  as  any  other  re^ 
lease,  and  must  be  a  bar  to  any  suit  by  the  representatives  of  De  Pinna 
and  Alvarengo,  who  had  no  other  claim  on  the  estate  of  De  Flores  but  as 
representing  Maria  Agnes  de  Pinna. 

Lord  Chancellor  said,  he  doubted  whether  it  was  possible  to  put  this 
interlocutory  proceeding  on  a  foot  with  their  having  filed  a  bill  and  obtain- 
ed a  judgment  for  this  debt,  which  would  have  been  in  full.  If  they  had 
made  this  claim  in  foro  canteniioso,  and  recovered  this  sum,  they  could 
not  possibly  have  come  with  any  further  demand,  (2)  but  must  have  set 
forth  some  fraud,  mistake,  or  surprise ;  but  an  interlocutory  proceeding 
can  never  be  brought  up  to  a  judgment  in  the  cause,  (a) 

He  also  thought  that  a  defendant,  in  a  bill  of  revivor,  could  not  plead  a 
plea  which  had  been  before  pleaded  by  the  original  defendant,  and  over- 
ruled. (6) 

Plea  overruled,  and  ordered  to  stand  for  an  anawer. 

(2)  Vide  Beames,  Elem.  Pleas,  200, 201,  iui. 

(a)  As  to  pleas  of  jndsmenU  of  courts  havinff  fiill  jarisdiction,  see  Story,  Eq.  PI.  eh.  U, 
I  780  -  782  ;  Standish  v.  Parker,  2  Pick.  (2d  ed.)  22  and  notes  (1)  (2)  (3)  and  cases  cited  ; 
1  Phil.  Ev.  (Cowen  &  HUl's  ed.)  Pt.  2,  ch.  2,  p.  320,  et  seq  ;  1  Stark,  £▼.  (6th  Am.  ed.) 
[220],  199. 

(6)  1  Hoff.  Ch.  Pr.  ch.  11, 1  6,  p.  389  ;  I  Smith,  Ch.  Pr.  (Am.  ed.)  229;  2  Madd.  Ch.  Pr. 
(4tlh  Am.  ed.)  636.  »r         ,  ^  \  ,        , 
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Hales  v.  Shatto. 
[Vide  S.  C.  (shortly  before)  1  Yes.  jun.  86.]  Lincoln 'a-Inn-Hall,  13  March. 

(No  Entry.) 
GoodB  leqvestered  on  meane  process  not  to  bo  sold.  (1) 

This  was  a  sequestration  upon  mesne  process.  Mr.  Solicitor-Oeneral 
moved  for  leave  to  sell  the  goods  taken  on  the  sequestration ;  but  Lord 
Chancellor  refused  the  motion  ;  a  sequestration  on  mesne  process  being 
only  to  found  the  further  process  of  taking  the  bill  pro  confesso,  Gibson  v. 
Scevengton,  I  Vern.  284,  and  Desborough  v.  Crumby,  1  Barnard.  212, 
(2)  were  referred  to.  (a) 

See  Wilcocks  v.  Wilcocks,  Ambler,  427. 

(l)Anobvioa8  distinction  exists  between  sequestrations  ordered  on  mesne  process,  and 
snch  as  issue  to  enforce  payment  of  a  duty  decreed.  Much  uncertainty,  and  some  misunder- 
standing prcTailed,  however,  for  some  time ;  but,  whatever  may  have  been  the  practice  in 
ancient  times,  it  seems  in  the  result  to  have  been  settled,  upon  sound  reasoning,  that  goods, 
&c.  cannot  be  sold  under  a  sequestration  in  mesne  process  ;  and,  indeed,  that  an  order  for  a 
sequestration  itself  in  mesne  process  should  scarcely  be  executed;  since,  without  enforcing  it, 
the  party  can  have  the  effect  of  his  suit,  a  decree  upon  the  footing  of  it,  very  promptly.  For 
the  reasoning,  and  some  cases  on  this  subject,  see  Mr.  Dickens's  able  exposition  in  ilowley  v. 
Ridley,  2  Dick.  622, 625,  626,  &c.  For  the  misconceptions,  &c.  as  to  that  distinction,  see  the 
reoort  of  Lord  Hardwicke's  judgment  in  Wharam  v.  Broughton,  1  Ves.  184 ;  Shaw  v. 
Wright,  3  Ves.  23  ;  compared  with  Wilcocks  t.  Wilcocks,  Amiiler.  421  ;  Simmonds  v.  Lord 
Kinnaird,  4  Ves.  735,  &c.  du;.  In  favor  of  the  distinction  so  forcibly  shown  by  Mr.  Dickens, 
besides  the  cases  adduced  by  him,  see  the  principal  case  in  1  Ves.  jun.  86,  snd  the  more 
modem  one  of  Knight  v.  Young,  2  Yes.  and  Beames,  184 ;  Yide  also  Cavil  v.  Smith,  post, 
361.  and  the  notes.  <<  Mitchell  v.  Draper,  9  Yes.  208.  See  further,  upon  Sequestration, 
Walker  s.  Bell,  2  Madd.  21  ;  Dunkley  v.  Scribner,  ib.  443  ;  Lowten  v.  Colchester,  2  Meriv. 
396.  ^ 

(2)  Desbrow  v.  Crommie,  Bunbury,  272. 

(a)  I  Hoff.  Ch.  Pr.  ch.  3,  §  10,  p.  146,  and  note  (1),  and  cases  considered,  ib.  147  et  seq. ; 
1  Smith,  Ch.  Pr.  (Am  ed.)  186,  187  ;  2  Madd.  Ch.  Pr.  (4th  Am.  ed.)  205,  206. 


♦CoDD  V.  Wooden.     Lincoln'&-Inn-Hall,  14th  March.  [*73] 

(Reg.  Lib.  1789.  A.  fol.  202.  b.) 

The  practice  of  a  court  of  law,  compelling  a  niaintilf  on  a  bond,  not  to  take  execution  be- 
yond his  real  debt,  does  not  oust  the  jurisaiction  of  this  Court  in  awarding  an  injunc- 
tion. (1)    Demurrer  to  a  bill,  on  that  ground,  overruled. 

CoDD,  the  plaintiff,  being  indebted  to  severa]  persons,  by  deed,  in 
1769,  assigned  over  real  and  persona]  estate  to  trustees,  in  trust  to  pay 
to  himself  and  his  wife  an  annuity,  and  out  of  the  surplus  to  pay  debts, 
with  the  interest  then  due,  proportion  ably,  but  the  debts  to  bear  no 
subsequent  interest ;  and  the  creditors  covenanted  not  to  prosecute  any 
suits  for  their  debts,  and  to  pay  the  surplus  to  Codd.  The  defendant 
had  not  signed  this  deed,  but  had  accepted  payments  under  it ;  and,  after 
the  account  taken,  payment  of  the  debts,  with  the  interest  due  at  the 


7  Yes.  20 ;  and  in  E.  I.  C.  v.  Boddam,  9  Ves.  466,  &c.  &c.  ^  See  Atkmson  v.  Leonard,  post, 
218,  and  note,  y 
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time  of  making  the  deed,  and  the  actual  payment  of  the  surplus,  the 
defendant  brought  an  action  on  the  bond,  in  order  to  recover  the  subse- 
quent interest;  on  which  the  plaintiff  filed  his  bill  for  an  injunction,  in- 
sisting that  the  defendant,  having  asked  and  received  payment  under 
the  deed,  was  bound  by  it :  to  this  bill  the  defendant  put  in  a  general 
demurrer. 

Mr.  Lloyd,  in  support  of  the  demurrer,  insisted  that  the  deed,  being 
purely  for  payment  of  the  debt  and  interest  previous  to  its  date,  did  not 
affect  the  subsequent  interest,  for  which  only  they  had  brought  their 
action ;  and  that  the  courts  of  law  would  prevent  their  taking  out  execu- 
tion for  more  than  the  actual  debt,  although  they  were  obliged,  in  order 
to  recover  that,  to  bring  their  action  upon  the  bond :  that  this  bill  was,  in 
fact,  only  a  bill  for  a  discovery  whether  the  defendant  here  had  agreed 
only  to  take  interest  to  the  time  of  the  deed. 

Lord  Chancellor  overruled  the  demurrer  as  too  wide,  because,  al- 
though the  court  of  law  would  prevent  their  taking  out  execution  beyond 
their  just  debt,  that  did  not  take  away  the  jurisdiction  of  this  Court  as  to 
an  injunction.  (1)  (a) 

(1)  See  note  (1)  in  the  preceding  P<^« 

(a)  See  as  to  the  jarisdiction  of  courts  of  equity,  in  cases  -where  there  has  heen  a  remedy 
assumed  at  law.  over  matter  formerly  relievable  only  in  equity,  Hawlev  v.  James,  4  Gowen, 
717 ;  Varet  v,  N.  Y.  Ins.  Co.  7  Paige,  660.  See  further,  on  the  subject  of  Jurisdiction, 
Hoore  v.  Contencin,  1  Bro.  C.  C.  29,  note  (a)  and  cases  cited. 


LiTTLEHALES   V.  GaSCOTNE. 

Lincoln's-Inn-Hall,  14th  March,  [and  28th  April.] 

(Reg.  Lib.  1789.  B.  fol.  388.) 

Executor  keeping  the  money  of  testator  loneer  than  the  exigencies  of  his  affairs  require, 
shall  pay  interest.  (1)  But  one  executor  snail  not  be  answerable  for  the  sums  come  to  the 
hands  of  another,  unless  they  have  done  joint  acts.  But  each  shall  be  liable  to  the  whole 
costs.  (2) 

The  defendants,  executors  of  the  late  Sir  Crisp  Gascoyne,  having  kept 
very  large  sums  of  money  in  their  hands  ever  since  his  decease  in 
[•74]  the  year  1761,  the  Lord  Chancellor,  on  the  •Sd  of  February  last, 
ordered  them  to  pay  interest  for  the  same,  (3)  saying,  that  an  exe- 
cutor's paying  or  not  paying  interest,  depended  on  its  being  necessary 
for  him  to  keep  the  money  to  answer  the  exigencies  of  the  testator's 
affairs  or  not ;  but  that,  where  he  held  the  money  longer  than  was  n^ 
cessary,  he  must  answer  interest.  And  the  cause  coming  on  again  this 
day,  and  the  balances  appearing  very  large,  and  great  delays,  and  the 
interest  exceeding  the  principal,  they  were  ordered  to  account  for  the 
same.  Mr.  Hardinge  pressed  that,  one  of  them  having  become  insol- 
vent, the  other  executor  might  answer  the  sums  come  to  his  hands, 
charging  him  with  being  a  partner  in  the  delay  ;  but  the  Lord  Chancellor 
refused  this,  as  never  done,  except  where  executors  joined  in  receipts,  or 

(1)  See  Franklin  v.  Frith,  post,  433 ;  and  the  notes  to  Newton  v.  Bennet,  antea,  1  701.  369  ; 
Perkins  v,  Baynton,  ibid.  376,  and  Treyes  p.  Townshend,  ibid.  364. 

(2)  See  11  Yes.  61,  62,  with  the  references,  and  ibid.  681, 682, 683. 

(3)  Reg.  Ub.  1789.  B.  fol.  213. 
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did  other  joint  acta^  (4)  but  ordered  them  both  to  be  liable  to  the  whole 

C06t8« 

(4)  Vide  Sadler  v«  Hobbs,  antes,  2  toI.  1 14  ;  and  the  notes.    <  And  Scoifield  v*  Howes, 
post,  94 ;  a  WilUams,  Ex.  Ft.  4,  Bk.  B,  ch.  8,  S  2,  p.  Xli6,  et  seq.  } 


Mussel  v.  Moboak.     Lincoln^s-Inn-fiall,  17th  April. 

(No  Entry.) 

A  decree,  though  obtained  by  fraud,  cannot  be  set  aside  by  petition.  (1) 

This  was  a  petition  by  Ebenezer  George  Nicholas  Bryan  Mussel,  to 
have  the  decretal  order  pronounced  in  this  cause,  the  18th  Feb^  1775, 
discharged,  as  obtained  by  collusion,  and  for  other  purposes. 

The  petition  stated,  amongst  other  things,  that  John  Curtis,  as  next 
friend  to  the  plaintiff,  filed  a  bill  in  his  name,  he  being  then  an  infant, 
against  the  defendant  Morgan  and  others,  stating  the  will  of  George 
Mussel,  petitioner's  grandfather,  whereby  he  ''  devised  to  his  wife  Eliza- 
beth Mussel,  certain  messuages  in  Cullum  Street  and  elsewhere,  for  life, 
remainder  to  Ebenezer  Mussel  (petitioner's  father)  for  ninety-nine  years, 
if  he  should  so  long  live,  remainder  to  the  heirs  of  the  body  of  his  said 
son  Ebenezer  lawfully  begotten ;  and  declared  it  to  be  his  will,  that  the 
premises  should  not  descend  entirely  to  the  eldest  son  of  his  said  son 
Ebenezer,  if  he  should  have  any  other  child  or  children  of  his  body, 
lawfully  begotteui  living  at  the  time  of  his  decease ;  but  that  his  son 
Ebenezer  might,  at  any  time  during  bis  life,  by  his  last  will  and  testament 
in  writing,  or  by  any  other  deed  or  writing  by  him  to  be  executed  in  the 
presence  of  three  or  more  credible  witnesses,  devise,  limit,  direct  or 
appoint  the  said  messuages,  &.c.  unto,  or  for  the  benefit  of,  all  his  chil- 
dren as  should  be  living  at  his  decease,  and  to  the  several 
•and  respective  heirs  of  their  bodies,  lawfully  issuing,  in  such  [•TS] 
parts  and  proportions,  and  in  such  manner  as  his  said  son  Ebene- 
zer should  think  fit :  and  if  it  happened  that  his  said  son  Ebenezer  should 
die  without  having  made  any  such  will  or  disposition  of  the  premises, 
then  his  will  was,  that  the  said  messuages,  &c.  after  the  several  deceases 
of  his  said  wife  and  son,  should  come  to  all  and  every  the  sons,  if  more 
than  one,  of  the  body  of  the  said  son,  to  be  equally  divided  amongst  them  ; 
and  if  there  should  be  but  one  such  son,  then  he  gave  and  devised  the 
same  to  such  only  son,  and  the  heirs  of  the  body  of  such  only  son  lawfully 
issuing,  with  divers  remainders  over  in  default  of  such  issue;  "  and  stating 
that  about  the  year  1733,  George  Mussel  died,  leaving  his  wife  and  son 
surviving  him;  and  the  wife  entered,  and  died  in  1741 ;  that  Ebenezer, 
petitioner's  late  father,  then  entered,  and  died  about  1764,  without  having 
executed  his  power  of  appointment,  leaving  Sarah,  the  petitioner's  mother 
(then  the  wife  of  the  defendant  Gretton,  and  since  deceased)  his  widow,  and 
the  petitioner  and  Elizabeth  Morgan  (late  wife  of  defendant  Morgan,  and 
daughter  of  the  said  Ebenezer  by  his  former  wife,  and  also  since  de- 
^  ceased),  his  only  children  :  and  that  on  the  death  of  Ebenezer,  his 
father,  the  petitioner,  by  virtue  of  his  grandfather's  will,  hoped  an  entry 
would  have  been  made  for  him,  and  the  rents  received  and  laid  out  for 

(1)  See  Mr.  Beames's  edition  of  the  Orders  in  Chancery,  p.  1,  &c.  with  the  notes. 
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his  benefit ;  but  the  bill  charged,  that  the  defendant  Morgan  had  got  into 
possession  of  the  premises  under  pretence  of  a  settlement  on  his  marriage 
with  the  daughter  of  petitioner's  late  father;  and  the  bill,  therefore, 
prayed  that  the  defendants  might  produce  all  deeds,  instruments;  and 
memorials  in  writing  relative  to  the  estate,  and  might  account  for  rents, 
&c.,  and  that  what  might  be  coming  from  the  same,  might  be  laid  out 
for  the  plaintiff's  benefit  until  he  should  attain  twenty-one,  and  then  the 
funds  should  be  assigned  to  him ;  and  for  a  maintenance  in  the  mean- 
while :  that  the  defendants  put  in  their  answer,  and  particularly  the  de- 
fendants Thomas  Wilkins  Morgan,  and  Elizabeth  Mary  Wilkins  Morgan, 
bis  daughter,  stated  that  in  the  year  1752,  a  marriage  being  proposed 
between  the  defendant  Thomas  Wilkins  Morgan  and  Elizabeth,  then  the 
only  daughter  of  Ebenezer  Mussel,  defendant,  informed  Ebenezer  that  he 
was  possessed  of  an  estate  of  2000/.  per  annum,  given  him  by  his 
grandmother,  on  condition  that  he  should  not  marry  any  woman  with  a 
less  fortune  than  4000/.,  and  that  Ebenezer  represented,  that  his  daughter 

would  be  entitled  to  about  1000/.  per  annum  real  estate,  and  that 
[*76]  he  meant  to  give  up  about  800/.  a  year  :  and  proposals  having  *been 

made,  a  settlement  was  entered  into  by  which  Ebenezer  and 
Elizabeth  Mussel  conveyed  tl>e  estates  devised  by  said  George  Mussel  to 
a  trustee,  in  order  that  a  recovery  might  be  suffered,  and  the  premises 
settled  to  the  use  of  Ebenezer  and  his  heirs,  till  the  marriage,  remainder 
to  trustees  for  ninety-nine  years,  if  Ebenezer  should  so  long  live,,  to  raise 
an  annuity  for  him,  and  suffer  the  defendant  to  receive  the  surplus  rents 
for  life,  remainder  to  defendant  Thomas  Wilkins  Morgan  for  life,  scms 
waste,  remainder  to  the  wife  for  life,  remainder  to  the  issue  of  the  mar- 
riage, remainder  to  the  wife  in  fee,  and  Ebenezer  thereby  released  the 
power  of  appointment :  that  the  recovery  was  accordingly  suffered,  and 
that  there  being  some  doubts  about  the  construction  of  testator's  will,  in 
case  Ebenezer  should  have  any  afler-boru  child,  Ebenezer  gave  defendant 
Thomas  Wilkins  Morgan  a  bond  in  the  penalty  of  8000/.,  to  pay  the 
sum  of  4000/.,  in  case  he  should  have  any  other  child  besides  the  said 
Elizabeth:  that  Thomas  Wilkins  Morgan  entered  into  possession  of  the 

Premises,  and  that  defendants  Thomas  Wilkins  Morgan,  and  Elizabeth 
lary  Wilkins  Morgan  (his  daughter  by  said  Elizabeth  his  wife),  claimed 
by  the  settlement  and  recovery  :  that  the  defendants  Thomas  Wilkins 
Morgan,  and  Elizabeth  Mary  Wilkins  Morgan  (by  her  next  friend),  filed 
their  bill  in  1769,  against  the  defendant  Gretton  and  Sarah  his  wife 
(widow  and  executrix  of  Ebenezer  Mussel),  stating  the  settlement,  and 
insisting  that,  in  case  the  petitioner  was  entitled  under  the  will  of  George 
Mussel  to  the  estates  in  question,  the  defendants,  the  Grettons,  ought  to 
make  them  satisfaction  for  4000/.,  and  for  two  legacies  released  to  said  Ebe- 
nezer Mussel  by  said  Elizabeth  by  the  marriage  settlement,  out  of  the  real 
and  personal  estate  of  Ebenezer ;  and  praying  that  the  settlement  might 
be  established,  and  that  the  Grettons  and  the  plaintiff  might  be  restrained 
from  bringing  any  ejectment  for  recovery  of  the  premises ;  but  if  the 
Court  should  be  of  opinion  that  the  settlement  was  void,  then  praying  an 
account,  and  that  the  bond  and  legacy  might  be  paid.  That  the  causes 
were  heard  15th  February,  1774,  before  the  then  Master  of  the  Rolls, 
when  his  Honor  ordered,  that  the  petitioner's  bill  should  be  retained  for 
twelve  months,  and  that  he  should  be  at  liberty  to  proceed  at  law  for 
recovering  possession  of  the  estate  in  question  ;  and  in  default  of  proceed- 
ing, his  bill  should  be  dismissed  with  costs :  but  in  case  he  should  proceed 
to  trial,  his  Honor  reserved  costs  and  further  directions  till  afler  the  trial ; 
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and  the  other  caase  was  to  stand  over  in  the  mean  time :  that  in 
pursuance  of  this  order,  an  ejectment  was  brought  by  the  •plain-  [•TT] 
tiff,  in  the  King's  Bench,  to  which  defendant  Morgan  was  made  a 
defendant,  and  the  same  was  tried  at  the  sittiogs,  in  London,  after  £aster, 
1774,  before  Lord  Mansfield,  and  a  verdict  found  for  the  plaintiff, 
subject  to  the  opinion  of  the  Court,  on  a  case  which  was  reserved,  with 
liberty  to  enter  up  a  verdict  for  defendant,  if  the  Court  should  be  of  opin- 
ion the  plaintiff  had  no  right  to  recover  :  that  the  case  stated  the  will  of 
George  Mussel,  his  death,  the  entry  aod  death  of  his  widow,  the  entry 
of  Ebenezer,  and  his  having  issue  by  his  then  wife,  Jane  Elizabeth, 
born  during  the  life  of  testator's  widow;  the  indenture  of  lease  and 
release  and  recovery  ;  the  marriage  of  defendant  Morgan ;  and  that  Ebe- 
nezer aflerwards  married  said  Sarah  (then  Sarah  Stevens),  and  had  issue 
by  her  the  petitioner ;  and  the  death  of  Ebenezer :  that  defendant  Thomas 
^Wilkins  Morgan's  wife  died  in  1765,  leaving  issue  two  daughters,  one  of 
whom  was  since  dead ;  and  that  defendant  Morgan  claimed  under  the 
settlement  and  recovery,  and  the  petitioner  under  the  will  of  his  grand- 
father; that  the  case  was  argued  in  Trinity  term,  1774,  and  then  stood 
over  for  further  argument  in  Michaelmas  term;  in  which  term  (as 
petitioner  had  lately  discovered)  a  rule  was  made  for  entering  judgment 
for  the  defendant :  that  the  causes  having  been  set  down  on  the  equity 
reserved,  came  on  at  the  Rolls  15th  February,  1775,  when  his  Honor 
ordered  the  petitioner's  bill  to  be  dismissed  without  costs,  and  established 
the  settlement  in  the  second  cause :  that  the  petitioner  attained  twenty- 
one  years  of  age,  28th  March,  1785,  but  had  been  obliged  to  reside 
abroad  since  that  time:  that  the  petitioner,  4th  April,  1789,  made  an 
actual  entry  on  the  premises,  and  brought  an  ejectment  to  recover  the 
same;  which  coming  on  to  be  tried,  it  appeared,  that  the  demise  was  laid 
prior  to  the  entry,  on  which  account  the  nominal  plaintiff  was  nonsuited  : 
that  Elizabeth  Mary  Wilkins  Morgan  having  attained  her  age  of  twenty- 
one,  Thomas  Wilkins  Morgan  and  she,  as  of  Trinity  term,  i777,  levied 
a  fine  of  the  premises ;  and  aflerwards,  she  having  intermarried  with  Ely 
Bates,  they,  about  May,  1789,  filed  their  bill  against  the  petitioner,  stating 
that  the  case  had  been  argued  in  Trin.  1774,  and  again  in  Mich.  i774, 
when  judgment  was  given  for  defendant  Morgan,  and  praying  to  have  the 
benefit  of  the  decree  of  15th  February,  1775,  and  to  be  quieted  with 
respect  to  plaintiff's  claim,  and  for  an  injunction  to  restrain  the  petitioner 
from  proceeding  at  law.  The  petition  further,  stated,  that  the 
petitioner  was  ignorant  of  the  rule  for  entering  ^judgment  for  de-  [*78] 
fendant  Morgan,  in  the  action  brought  in  1774,  or  of  the  decretal 
order  in  1775,  till  afler  he  had  brought  his  ejectment  in  1789 ;  but  had 
iband,  on  searching  the  ojSice  of  the  Clerk  of  the  Rules,  that  the  same 
had  been  by  consent  of  counsel  for  petitioner  as  lessor  of  the  plaintiff,  and 
of  said  defendant ;  and  that,  from  other  circumstances,  he  is  satisfied  that 
the  judgment  and  decretal  order  were  obtained  by  collusion,  between  said 
Curtis  and  defendant  Morgan;  and  that  he  understands,  that  on  the 
arguments  in  Trinity  term,  1774,  the  Court  had  great  doubt  as  to  the 
construction  of  the  will,'  and  directed  counsel,  in  the  interim,  between 
that  and  the  second  argument,  to  look  into  cases ;  and  that,  in  the  mean 
time,  the  suit  was  compromised  between  Curtis,  his  next  friend,  and 
defendant  Morgan  upon  the  terms,  that  judgment  should  be  entered  up 
for  the  latter,  and  that  he  should  pay  the  costs ;  and  that  the  rule  was 
obtained  in  consequence  of  that  agreement :  and  that  he  apprehends  that 
the  defendant  Gretton  connived  thereat,  as,  in  case  petitioner  obtained 
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judgment  in  his  favor,  Gretton  and  his  wife  might  be  liable  to  pay  the 
defendant  Morgan  the  sum  of  4000/.,  and  other  sums,  with  interest,  out 
of  the  assets  of  the  petitioner's  father  Ebenezer  Mussel :  the  petitioner 
therefore  prayed  that  the  decretal  order  might  be  discharged,  and  the 
petitioner  be  at  liberty  to  apply  to  the  Court  of  King's  Bench  to  have 
the  judgment  set  aside,  and  the  case  reargued ;  and  that  the  defend- 
ant Morgan  might  be  ordered  to  consent  thereto,  and  the  trial  in 
the  ejectment  stayed  till  after  the  judgment  of  the  Court  of  King's 
Bench  should  be  obtained  on  the  case.  The  petition  was  supported  by 
affidavits. 

Mr.  Mitford,  and  Mr.  HoUist,  in  support  of  the  petition,  argued  — 
that  this  was  the  proper  way  of  getting  rid  of  the  decree ;  that  in  the 
present  case,  it  could  not  be  by  bill  of  review,  because  the  decree  was 
not  inroUed.  That  it  might  be  by  rehearing,  but  that  was  prevented  by 
the  judgment  in  the  King's  Bench.  Though  no  case  had  directly  de* 
cided  that  a  decree  could  be  set  aside  on  petition,  yet  in  Skddm  v. 
Fortescue,  3  Williams,  104,  the  Lord  Chancellor  admitted  that  even  a 
decree,  much  more  an  interlocutory  order,  if  gained  by  collusion,  may 
be  set  aside  on  a  pcftition,  a  fortiori,  by  bill.  But  in  all  the  cases  where 
there  has  been  a  second  bill,  there  has  been  more  to  do ;  not  merely  to 
set  aside  what  has  been  done.    Although  the  present  case  is  in  a  state  for 

a  rehearing,  that  could  go  no  further  than  the  judgment  on  the 
[•79]  •record,  and  the  collusion  could  not  appear ;  and  we  cannot  apply, 

without  leave,  to  the  Court  of  King's  Bench,  to  set  aside  their  judg- 
ment.  If  a  third  person  is  injured  by  collusion,  he  may  file  his  bill ;  but 
where  it  is  the  plaintiff,  he  can  only  apply  by  petition ;  and  even  in  the 
case  of  a  third  person,  it  must  be  where  he  has  an  equitable  right.  The 
present  petitioner  having  a  right  to  rents  and  profits,  his  bill  was  retained 
only  on  account  of  his  being  an  infant;  but  would  not  have  been  so,  had 
he  been  adult,  without  trying  his  title  at  law  :  therefore,  at  present,  under 
a  new  bill,  he  must  be  put  to  a  fresh  ejectment,  to  find  the  same  facts 
which  are  found  already ;  and  upon  which,  by  removing  the  judgment 
and  decree  out  of  the  way,  the  question  of  the  construction  of  the  will, 
may  be  argued  without  further  expense  of  a  new  finding  of  the  same 
facts.  There  is  a  case  in  1  Williams,  t  where  a  decree  was  pleaded  to  a 
fresh  bill  and  the  plea  overruled.  In  a  case  in  f  Atkyns,  Mr.  Yorke  lays 
it  down,  that  a  decree  may  be  set  aside,  on  petition.  (3) 

But  Lord  Chancbllor  refUsed  the  prayer  of  the  petition,  saying  there 
was  no  instance  hitherto  of  its  being  done;  and  that  he  could  not  see  a 
reason  why  it  should  not  be  by  an  original  bill,  in  the  nature  of  a  bill  of 
review.  Either  there  is  enough  before  the  Court  already,  for  it  to  deter- 
mine upon,  or  not;  if  there  is,  it  may  be  done  by  a  rehearing;  if  not,  the 
new  matter  must  be  brought  before  the  Court,  (3)  (a) 

1 5?*?®**^  ••  Tayl«o'.  1  Williams,  734. 

t  Wortlcy  V.  Birkhead,  (2)  3  Atk.  809.    See  the  case  of  Bradish  v.  Gee,  Ambler,  329. 

(2)  Miv  Browq  was  gistakea  in  leferring  to  the  case  in  Atkyns.  It  seems  the  one  aliitded 
towas  the  dictum  m  Sheldon  »  Portescuc  Aland,  3  P.  W.  ill.  Such  position,  howcTer, 
•eems  clearly  wrongj.    Vide  Oid.  Ch,  edit.  Beamed,  p.  1,  &c.  i^        »  » 

^^(3)  See  the  notes  m  Mr.  Beames's  Ord.  Ch.  p.  i,  2, 3 ;  espedaUy  Perry  •.  PhiUps,  17  Ves. 


wiSl^a  ^'f^'^'  ®'.*  *** ;  1  Madd.  Ch.  Pr.  (4th  Am.  ed.)  800 1  Bfaaaton  v 
worth,  I  Eden,  18  ;  Kennedy  r.  Daly,  i  Scho.  &  W.  356  i  Perry  v.  Philips,  n  Ves. 


Bfaaaton  V  Moles* 
173. 
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Ex  parte  Mobbis. 

» 

LincoInVInn-Hall,  20th  April.     [Vide  S.  C.  1  YeB.  jan.  132.] 

Banlmipt's  estate  shall  pay  interest,  when  sufficient,  (l)  without  breaking  in  upon  his  allow- 
ance.   [But  no  compound  interest  allowed.]  (2) 

The  bankrupt's  estate  being  sufficient  for  the  purpose.  Lord  Chancel- 
lor ffave  the  creditors  interest  (1)  for  such  of  their  debts  as  bore  inter- 
est ;  but  said,  he  would  not  have  done  so,  if  it  broke  in  upon  the  bank- 
rupt's allowance.     See  Bromley  v.  Goodere,  1  Atk.  75. 

(1)  Subsequent  to  the  time  of  suing  out  the  commission.  See  the  report  so  1  Yes.  jun. 
138,  et  Tide  Ex  parte  Champion,  post.  436 ;  Ex  pane  Hankey,  post.  604,  and  S.  C. 
affirmed  by  Lord  Loughborough  C.  Ex  parte  Mills,  3  Yes.  jun.  896. 

(8)  See  the  report,  I  Yes.  jun.  138. 


•EASTER  TERM.  [•80J 

30  Geo.  3.-1790. 


JoNss  V.  Jones. 

(Reg.  Lib.  1789.  A.  fol.  289.) 

Motion,  that  securities  be  delivered  to  the  executor,  to  receiTe  the  money,  granted. 

The  testator  devised  lands,  and  also  ordered  his  personal  estate  to  be 
laid  out  in  land,  and  settled  to  uses  under  which  the  defendant  took  an 
estate  for  life  only,  with  remainder  over ;  and  appointed  the  plaintiff  ex- 
ecutor. The  defendant  possessed  himself  of  the  personal  estate,  and, 
amongst  other  things,  of  securities  for  money.  The  plaintiff  filed  his  bill, 
and  the  securities  were  ordered  to  be  deposited.  Some  of  the  debtors 
being  desirous  of  taking  up  their  securities. 

Hr.  Richards  moved,  on  the  part  of  the  plaintiff,  that  the  securities 
might  be  delivered  up  to  him,  in  order  to  receive  the  moneys  secured  by 
them ;  which  was  slightly  opposed  by  Mr.  Lloyd,  counsel  for  the  defend- 
ant ;  but  it  was  ordered ;  and  that  the  plaintiff  should  [pay]  the  money 
[when  received  by  him]  into  the  bank. 


Butler  v.  Etert.  (1)     [S.  C.  1  Ves.  jun.  136.] 

(No  Entry  in  Reg.  Lib.  upon  this  occasion.) 

Piea  of  a  fine  of  lands  in  the  county  of  Derby,  and  elsewhere,  with  avennent  that  it  was  of 
all  the  lands,  sufficient,  though  it  had  no  aveoMnt  that  the  party  had  no  lands  but  in 
Derbyshire. 

This  was  a  bill  by  persons  claiming  as  heirs  ez  parte  maiemd  of  the 
late  Sir  John  Every,  Bart,  stating  that  he  died  in  the  year  1779,  intestate. 

(1)  The  eiact  nature  of  this  plea  (whkh  wai  dimwn  by  Lend  Manners,  the  present  Lord 
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but  that  Edward  Every  took  possession  of  his  estate,  pretending  to  be  heir 

ex  parte  paiemd, 
[•81]  •To  this  the  defendant  pleaded,  that  after  the  death  of  Sir  John, 
Edward  entered,  claiming  as  heir-at-law,  and  took  the  title  of  Sir 
Edward  Every,  Bart.;  and  in  Michaelmas  term,  1780,  levied  a  fine  of 
the  lands  in  the  county  of  Derby  and  elsewhere ;  the  plea  stated  that 
the  due  proclamations  were  made,  and  that  no  claim  was  made  in  due 
time  by  the  plaintiff.  And  it  further  averred  that  the  fine  was  levied  of 
all  the  lands  which  belonged  to  Sir  John  Every,  and  stated  the  death  ot 
Sir  Edward  Every,  in  17^,  by  which  the  estate  had  descended  to  the 
defendant. 

Mr.  Mitford,  and  Mr.  Johnson y  for  the  plaintiff,  objected  to  the  plea  as 
insufficient*  as  not  setting  forth  that  fines  were  suffered  of  all  the  estates ; 
the  word  elsewhere  implying  that  the  lands  lay  in  other  counties  besides 
Derbyshire,  and  no  fine  being  stated  to  have  been  levied  in  any  other 
county,  which  would  be  necessary,  as  a  fine  levied  in  one  county,  could 
not  affect  lands  situate  in  another.  That,  in  this  case,  Sir  John  Every 
had  advowsons  in  gross ;  and  that  though  the  plea  alleged  entry,  it  did 
not  allege  that  there  had  been  any  presentation,  without  which  there  could 
be  no  seisin  of  the  advowsons  ;  therefore,  the  plea  being  entire,  and  being 
in  part  bad,  must  be  wholly  overruled. 

Mr.  Mansfield^  for  the  defendant,  in  support  of  the  plea,  said  the  bill 
had  not  stated  that  there  were  any  advowsons  in  gross  ;  and  that  it  could 
not  be  implied  from  the  fine,  which  was  only  of  general  descriptions,  that 
there  were  any ;  but  that  the  plea  averring  that  the  fine  was  of  all  the 
lands  of  Sir  John  Every,  that  was  sufficient,  though  it  did  not  expressly 
aver,  that  he  had  no  lands  out  of  Derbyshire. 

And  Lord  Chancellor  thinking  this  averment  sufficient,  and  that 
he  could  not  intend,  from  the  fine  alone,  that  there  were  advowsoiis  in 
gross, 

Allowed  the  plea. 

Chancellor  of  Ireland,  when  at  the  Bar),  may  be  seen  from  that  in  Dobson  v.  Leadbeater, 
13  Ves.  231,  which  was  transcribed  from  the  record  of  it  by  the  late  Sir  Samuel  Romilly. 
It  seems,  that  the  plea  in  the  principal  case  ought  to  have  been  overruled,  since  it  did  not 
contain  any  positive  averment  of  the  party's  actual  seisin.  Editor's  MS.  note,  on  Dobson  «. 
Leadbeater,  13  Ves.  230-234,  aad  Mr.  Vesey's  note.CVide  also  2  Atk.  630.  •<  2  Madd.  Ch. 
Pr.  (4th  Am.  edit.)  316,  317.  y  In  Dobson  v.  Leadbeater,  leave  was  givea  to  amend,  as  had 
been  done  in  Page  9.  Lever,  2  Ves.  jun.  450.  <  As  to  amendinff,  see  Newman  v.  Waliis, 
8  Bio.  C.  C.  143.  >  »  J  i 


[*82]         ♦Hockley  and  Wife  v.  Mawbet.     [12th  May.] 
[Vide  S.  C.  1  Ves.  jun.  143.] 
(Reg.  Lib.  1789.  A.  fol.  668.  to  570.) 
Devise  of  real  and  personal  estate,  to  the  wife  for  life,  remainder  to  testator's  son.  R.  R.  and 


wfuUy  begotten,  to  be  divided  as  he  shall  think  fit  ;  and  if  he  should  die  with- 
oat  issue,  remainder  over,  held  to  be  an  estate  for  life  only,  with  a  power,  and  the  remainder 


his  issue,  lawful!^ 

issue,  rema' 
over  good.  (1) 


John  Russbl,  by  will,  dated  2d  January,   1758,  devised  aB  follows : 
1  do  hereby  order  and  direct  my  executors  hereinafter  named  to  lay 

(1)  See  the  report  in  I  Ves.  jun.  143. 
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out  the  sam  of  2000?.  out  of  my  personal  estate,  in  the  purchase  of  a 
freehold  estate,  within  twelve  months  after  my  decease ;  and  when  the 
same  shall  be  purchased,  I  give,  devise,  and  bequeath  the  same,  and 
every  part  thereof,  unto  my  wife  Rebecca  Russel,  for  and  during  the 
term  of  her  natural  life.  Also  I  give  and  bequeath  unto  my  said  wife,  all 
those  my  freehold  messuages  in  Johnson's  Court,  near  Fleet  Street, 
Nos.  2,  4,  5, 6,  which  were  purchased  in  the  name  of  my  son,  but  are 
my  property,  as  appears  by  a  declaration  of  trust  from  him  to  me  made ; 
and  also  all  those  six  messuages  or  tenements,  being  freehold,  situated  in 
Raven  and  Sun  Yard  in  Bermondsey  aforesaid,  and  the  reversion  of  seven 
more  there,  which  will  descend  to  me  in  about  twenty  years  :  which  last- 
mentioned  estate  was  likewise  purchased  in  the  name  of  my  son,  but  are 
also  my  property,  as  appears  by  another  declaration  of  trust  from  him  to 
me  made;  to  hold  unto  my  said  wife,  all  and  singular  the  said  premises 
for  and  during  the  term  of  her  natural  life ;  also,  I  give  and  bequeath 
unto  my  said  wife  all  my  leasehold  estates  for  and  during  her  natural 
life ;  and  from  and  immediately  afler  her  decease,  I  give,  devise,  and 
bequeath  the  same,  and  every  part  thereof,  unto  my  son  Richard  Russel, 
and  to  bis  issue,  lawfully  begotten,  or  to  be  begotten,  to  be  divided 
amongst  them  as  he  thinks  fit ;  and  if  my  said  son  shall  happen  to  die 
without  issue  lawfully  begotten,  my  will  is,  that  as  well  my  present  free- 
hold and  leasehold  estates,  as  the  estates  hereby  directed  to  be  purchased, 
shall  be  sold,  and  the  money  arising  therefrom  shall  be  equally  divided 
between  my  brother  Thomas  Russel's  children,  my  sister  Willet*s  children, 
and  my  sister  Parker's  children.  And  my  will  and  desire  is,  and  I  here- 
by order  and  direct,  neither  the  estate  directed  to  be  purchased,  nor  any 
of  my  present  freehold  or  leasehold  estates  may  be  sold  or  disposed  of 
during  the  life  of  my  wife  or  her  son  :  and  all  the  rest,  residue,  and  re- 
mainder of  my  estate  and  effects  whatsoever  and  wheresoever,  after  pay- 
ment of  my  just  debts,  funeral  expenses,  and  the  above  legacies,  I  give, 
devise,  and  bequeath  the  same,  and  every  part  and  parcel  thereof 
unto  *my  said  wife,  to  and  for  her  own  use  and  benefit  forever.  [*83] 
And  I  do  hereby  nominate,  constitute,  and  appoint  my  said  wife 
sole  executrix  of  this  my  will." 

John  Russel  died  in  December,  1770;  Rebecca  Russel  survived  him, 
and  entered  upon  and  possessed  the  estates,  both  real  and  personal,  but 
never  laid  out  the  2000/.  according  to  the  directions  of  the  will,  and  died 
in  1780.  Then  Richard  Russel,  the  son,  came  into  possession,  and  died 
in  the  year  1784,  having  bequeathed  his  estates  to  the  defendant  Mawbey 
and  others  upon  trust.     He  never  had  any  issue. 

The  bill  was  filed  by  the  plaintiffs,  in  right  of  the  wife,  who  was  the 
widow,  and  personal  representative  of  John  Russel,  who  was  one  of  the 
children  of  Thomas,  the  brother  of  the  testator  named  in  the  will,  pray- 
ing that  the  2000/.  might  be  answered  out  of  the  assets  of  Rebecca,  and 
that  the  estates  devised  by  the  will  to  be  sold,  might  be  sold,  and  the 
produce  thereof,  and  the  2000/.  distributed  amongst  such  of  the  child- 
ren of  the  testator's  brother  Thomas,  and  his  sisters,  Willet  and  Parker, 
as  were  still  alive,  and  to  the  personal  representatives  of  those  who 
were  dead. 

The  decree  directed,  among  other  things,  an  inquiry  whether  the  2000/. 
had  been  laid  out  in  land,  according  to  the  will ;  and  also,  that  the 
Master  should  inquire  and  state  what  freehold  and  leasehold  estates  the 
testator  John  Russel  was  seised  and  possessed  of  at  the  time  of  making 
his  will. 
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The  Master,  by  his  report,  certified,  that  the  2000/.  had  not  been  laid 
out ;  that  the  testator  had  other  freehold  esUtes  besides  those  specified  in 
his  will. 

The  cause  came  on  now  for  further  directions,  when  two  points  were 
made : 

Ist.  Whether  the  words  present  estates,  meant  all  the  estates  of  which 
the  testator  was  then  in  possession,  or  the  enumerated  estates  only. 

2d.  Whether  the  devise  to  the  brother's  and  sister^s  children,  was,  or 
was  not,  too  remote,  as  depending  on  the  son's  dying  without  issue. 
[*84]  *Mr.  Mansfield,  and  Mr.  Lloyd,  for  the  plaintiff,  and  for  defend- 
ants in  the  same  interest,  contended  that  by  his  present  estates,  the 
testator  must  have  meant  all  the  estates  of  which  he  was  then  possessed. 
There  is  nothing  to  restrict  the  sense  of  the  word  present.  It  is  contra- 
distinguished to  the  estates  to  be  purchased. 

2dly.  This  is  not  an  estate  tail  in  Richard,  but  an  estate  for  life  It  is 
a  contingency  with  a  double  aspect ;  to  the  issue,  if  any,  but  if  he  died 
without  issue,  then  over.  The  words,  without  issue,  must  mean  issue 
living  at  the  death.  This  sense  of  the  words  is  aided  by  the  subsequent 
words,  for  if  he  dies  without  issue  it  is  to  be  divided  ;  the  division  is  to 
be  at  his  death ;  with  the  additional  provision,  that  it  shall  not  be  during 
the  life  of  testator's  wife.  The  division  among  the  brother's  and  sister's 
children,  must  be  equal.  If  there  was  one  child  only,  that  child  would 
take.  Davy  v.  Hooper,  2  Vern.  665 ;  Modoc  v.  Jackson  {antea,  vol.  ii. 
p.  588) ;  Wilson  v.  Vansitart  (Ambler,  562). 

Mr.  Solicitor^General,  and  Mr.  Selwyn,  for  defendants.  By  the  words 
present  estate,  he  must  mean  the  enumerated  estates,  which  he  has  given 
to  the  wife  for  life.  He  had  other  estates,  of  which  he  made  specific 
devises  in  form ;  and  he  had  estates  which  he  meant  to  be  subjects  of  the 
residuary  devise.  He  certainly  meant  the  word  present  to  be  contradis- 
tinguished, not  to  the  estate  to  be  purchased  only,  but  the  estates  not 
enumerated. 

2dly.  Then  the  gift  over  upon  dying  without  issue,  is  too  remote,  being 
after  an  estate  tail.  It  cannot  be  contended  that  issue  here  meant  children. 
The  testator  was  clearly  aware  that  it  had  a  more  extensive  sense,  and 
clearly  meant  the  brother's  and  sister's  children  should  not  take  but  in  a 
more  remote  event.  Suppose  the  son  had  left  no  child,  but  had  left  grand- 
children, or  great-grandchildren,  certainly  they  would  have  been  objects 
of  his  power,  and  he  might  have  appointed  among  them  all.  Then  the 
issue,  though  ever  so  remote,  being  within  the  power,  these  words  cannot 
be  restrained  to  mean  children  only.  There  is  no  case  where  a  remainder 
has  been  held  to  be  good,  after  the  word  issue^  generally.  The  words 
used  here  are  not  satisfied  by  saying,  he  has  a  life  estate  with  power  to 
dispose ;  for  he  must  take  an  estate  tail ;  and  the  power  given 
[*85]  him  to  divide  will  not  prevent  ^his  taking  an  estate  tail.  Here 
are  no  words  to  restrain  the  issue,  to  issue  at  the  time  of  his 
death,  as  there  have  been,  in  all  the  cases,  when  such  construction  has 
been  given,  such  as  the  word  leaving,  d&c. 

Lord  Chancellor  (2) — The  principal  question  is,  what  estate  the  son 
took  in  the  enumerated  estates :  and  I  think  the  testator  intended,  and 
has  expressed  his  intention  of  giving,  a  contingency  with  a  double  aspect ; 
in  one  event,  a  gift  to  the  children  of  the  son,  if  he  should  have  any,  and 
if  he  should  not  have  any  child,  that  then  the  estate  should  be  sold  for 

(3)  See  a  much  more  fall  report  of  Uie  jadgment,  &c.  in  1  Ves.  jim.  149,  &c. 
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the  purposes  in  the  will.  He  did  not  mean  the  estate  to  go  as  an  estate 
tail,  but  that  the  children  should  take  distributively ;  in  which  case 
thej  must  take  as  purchasers;  and  the  consequence  is,  that  Richard 
took  only  an  estate  for  life,  (a)  He  had  a  power  to  divide ;  but  if 
he  did  not  so,  there  was  an  interest  in  the  children  that  would  entitle 
them  to  an  equal  division.  (6)  It  is  observed,  that  if  he  had  no  children, 
it  would  go  to  grandchildren ;  it  would  so,  but  only  as  descriptive  of  his 
power :  in  order  to  take  they  must  be  alive  at  the  death  of  Richard : 
it  is  not  sufficient  to  say  that  they  are  the  immediate  descendants 
of  Richard,  to  make  them  take  under  the  estatetail.  It  is  sufficient  that 
the  division  must  take  place  at  the  death  of  Richard,  which  is  within  the 
rules.  Therefore,  two  events  were  provided  for:  Ist.  There  being  chiU 
dren  of  Richard ;  in  which  case  they  would  take  :  2dly.  There  being  no 
children ;  in  which  case  the  estates  vested  in  the  persons  described.  3dly. 
Then  as  to  what  estates  passed.  The  word  present  may  be  taken  in 
opposition  to  the  estates  to  be  purchased;  or  it  may  mean  all  he  could 
devise  :  but  here  it  receives  a  different  construction  from  the  other  con- 
tents of  the  will.  The  word  is  not  of  force  sufficient  to  control  the 
former  gifts,  and  receives  a  construction  from  the  residuary  clause,  which 
it  could  not  be  meant  to  defeat.  It  cannot  extend  further  than  the  enu- 
merated estates. 

By  the  decretal  order  it  is  declared,  that  according  to  the  true  sense 
and  meaning  of  the  will,  the  estates  to  be  sold  under  the  devise  are  the 
freehold  estates  there  enumerated,  and  all  the  leasehold  estates ;  (3)  and 
that  the  other  freehold  estates  not  enumerated  in  the  will,  pass  thereby  to 
Rebecca  Russell ;  and  it  is  ordered  that  the  estates^  devised  to  be  sold, 
should  be  sold  accordingly,  and  the  money  to  be  paid  into  the  *bank.  [*86] 
And  it  is  declared,  that  the  money,  so  to  be  paid,  will  be  devisable 
according  to  testator^s  will,  in  equal  shares  among  his  brother  Thomas 
Russell's  children,  his  sister  Willet's  children,  and  his  sister  Parker's 
children  living  at  the  time  of  the  death  of  the  testator :  and  the  master 
was  to  inquire,  what  children  they  had  living  at  the  death  of  testator, 
and  which  of  them  are  dead,  and  whether  they  left  any,  and  what  personal 
representatives. 

(8)  "  And  no  other."  —  R.  L. 

(a)  There  hare  been  sereral  cases  in  which  words  which  would  otherwise  have  been  woids 
of  limitation,  hare  been  holden  to  be  words  of  purchase,  in  consequence  of  there  being  a 
direction  that  the  heirs  or  issue,  &c.,  should  take  as  tenants  in  common,  or  in  some  mode 
incompatible  with  the  regular  course  of  descent.  Doe  v.  Laming,  2  Burr.  1100,  1  Bl.  Rep. 
265  ;  Doe  9.  Lyde,  1  T.  R.  597  ;  Mr.  Justice  Buller*s  observations,  Doe  v.  Qoff.  ii  East. 
668  ;  Doe  v.  Jesson,  6  M.  &  S.  95.  It  is  singular,  that  the  present  case  shoula  not  haTe 
been  cited  either  by  Mr.  Feame,  or  by  the  very  learned  persons  who  argued  the  two  last  of 
those  cases.  There  is  also  a  case  respectiag  a  limitation  of  personal  property  (Wilson  v. 
Vansittart,  Amb.  662),  where  a  similar  construction  was  adopted  by  the  Court ;  King  v. 
Bnrchell,  Amb.  378  (and  from  Lord  Northingion's  MS6.*,  l  Eden,  424) ;  where  the  limitation 
was  to  A.  for  life,  remainder  to  the  issue  male  of  A.  and  to  his  and  their  heirs,  share  and 
share  alike,  was  a  determination  to  a  contrary  effect;  but  his  Lordship's  opinion  was 
grounded  upon  the  general  construction  of  the  wul,  and  particular  expressions,  denoting  the 
mtent  of  the  testator,  that  this  was  an  estate  tail  in  A.,  and  not  an  estate  for  lite.  —  Eden, 

(b)  See  Sugden  on  Powers  (4th  Eng.  edit.),  401  439,  440. 
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[*87]  •TREWTY  TERM, 

30  Geo.  3.  1790. 


Hughes  v.  Hughes.     [Tide  S.  C.  1  Yes.  jun.  161.] 

(No  Entry.) 

Older  for  a  receirer  to  distrain.  (1) 

Mr.  Solicitor-General  moved  that  the  receiver  appointed  by  the 
Court  might  be  at  liberty  to  distrain.  He  cited  Pitt  v.  Snowden,  3 
Atk.  750. 

Order  granted  :  the  distress  to  be  in  the  name  of  the  persons  having 
the  legal  estate,  (i) 

(1)  If  the  order  was  so  drawn  up,  it  mnst  have  been  for  want  of  the  tenant's  attornment  to 
the  receirer.  After  attornment,  a  receirer  can  distrain  in  his  own  name,  and  on  his  own 
authority,  without  any  special  leare  of  the  Court ;  and  the  order  for  the  attornment  of  the 
tenanU  accompanies  nis  appointment.  See  the  Report  in  1  Yes.  jun.,  and  Tide  6  Burr.  2698, 
and  1  Ball.  &.  Beatt.  483.  That  a  receirer  cannot  bring  an  ejectment  without  previous  leave 
of  the  Court,  see  Wynn  v.  Lord  Newborough,  in  the  next  page,  and  1  Yes.  jun.  166,  Ac. 


Pearson  v.  Belsher,  [chier.]     [9th  June*] 

(Reg.  Lib.  1789.  B.  fol.  524.  Entered  Pearson  ▼.  Wolfe.) 

Pauper  shall  not  dismiss  without  costs. 

Mr.  Graham  moved,  on  the  part  of  the  plaintiff  in  a  pauper  cause,  to 
dismiss  the  bill  against  two  defendants  without  costs. 

But,  Lord  Chancellor  ordered  it  to  be  upon  payment  of  C06ts.(l) 

(1)  It  appears,  however,  firom  Reg.  Lib.  contra,  that  it  was  without  costs.  Upon  the  sub- 
ject of  Paupers,  see  Wilkinson  v.  Belsher,  ante,  2  toI.  272 ;  WaUopv.  Warburton,  2  Cox, 
409 ;  Frost  V,  Preston,  Rattray  v.  George,  and  Corbett  v.  Corbett,  16  Yes.  160, 232,  and  407, 
with  Angell  v.  Smith,  Prec.  Ch.  219,  cited  in  Frost  v.  Preston,  16  Yes.  160.  i  Spencer  v. 
Bryant,  11  Yes.  49 ;  1  Smith,  Ch.  Pr.  (Am.  ed.)  318.  > 


Wright  v.  Brains.     [23d  June.]     [S.  C.  2  Cox,  232.] 

(Reg.  Lib.  1789.  B.  foL  474.  b.) 

Injunction  to  stay  execution  and  trial  not  to  be  granted  on  one  motion.  (1) 

Mr.  PBifBERTON  moved  for  an  injunction  to  stay  execation,  and  that  it 
should  also  stay  trial. 

Lord  Chancbllor  said,  they  could  not  be  granted  as  one  motion^  and 
therefore  granted  the  first  part  alone.  (1)  (a) 

(1)  This  is  the  established  practioe ;  but  there  teems  one  exception  to  it  upon  principle, 

(a)  See  Eden  on  Iigunct.  (2d  Am.  ed.)  106  - 110 ;  1  Smith,  Ch.  Pr.  (Am.  ed.)  611,  612 ; 
Madd.  Ch.  Pr.  (4th  Am.  ed.)  230. 
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which  prcTuled  in  the  preient  case,  althon^h  the  fact  is  unnoticed  hoth  hy  Mr.  Brown  and 
Mr.  Cox.  The  onavoiaable  exception  seems  to  be  in  s  case  where  the  application  is  made 
on  behalf  of  an  executor,  &c.  to  restrain  proceedings  at  law,  after  there  has  been  a  decree 
for  him  to  account  in  equity.  It  appears  from  the  Re^.  Book,  that  the  motion  in  the  prin- 
einal  case  was  under  those  drcnmstances ;  and  in  pomt  of  fact,  that  the  Court  did  order 
all  proceedings  to  be  suyed ;  contrary  to  the  abore  report  ana  that  of  Mr.  Cox.    Vide 

Upon  the  practice  in  common  eases,  see  Oarlick  v.  Pearson,  10  Yes.  460 ;  Appleyard  v, 
Seton^  16  Yes.  333,  and  the  Editor's  note  to  Reret  v.  Braham,  antea,  8  vol.  640.  Upon  re- 
strainmff  proceedings  at  law  after  a  decree  to  account,  see  the  Editor's  note  to  Brooks  v. 
Reynolds,  antea,  1  toL  183. 


•Wtnn  v.  Lord  Newborough.     [Tide  S.  O.  1  Ves.  164.]    [•SS] 
(Reg.  Lib.  1789.  B.  fol.  463.  b.) 
A  receirer  cannot  proceed  in  ejectment.  (1) 

Mr.  Makspibld  moved,  on  the  part  of  one  of  the  defendants,  tenant 
in  tail  in  remainder  (there  being  no  tenant  in  tail  in  being),  and  seyeral 
tenants  of  the  estate  in  question,  against  the  receiver,  who  had  been  regu- 
larly appointed  by  the  Court,  to  prevent  his  proceeding  in  ejectment 
against  the  said  tenants.  Mr.  Richards,  on  the  part  of  Lord  Newborough, 
the  tenant  for  life,  suggested  that  his  Lordship  approved  of  the  conduct  of 
the  receiver. 

Lord  Chancellor  held  that  the  receiver's  authority  did  not  extend  so 
far  as  to  justify  him  in  taking  such  a  measure  :  but  as  the  application  of 
the  tenants  was  ill-founded,  they  having  no  interest,  in  his  opinion,  to 
support  the  motion,  he  rejected  it  with  costs. 

(1)  See  also  Angell  v.  Smith.  9  Ves.  336,  &c.  i  Anon.  6  Yes.  287 ;  1  Smith,  ^h.  Pr. 
(Am.  ed.)  638,  639  ;  2  Madd.  Ch.  Pr.  (4th  Am.  edf.)  243,  244  ;  2  Story,  £q.  Jar.  ch.  21, 
§833.  > 


Ex  parte  Kent.     [30th  July.] 

(Reg.  Lib.  1789.  A.  fol.  445.) 

Maintenanoe  allowed  for  a  infant,  though  no  cause  in  Court.  (1) 

Upon  a  petition  for  maintenance  for  an  infant,  there  being  no  cause  in 
Ck>ort,  it  was  doubted  by  the  register  whether  it  could  be  done,  and  Lord 
Chancellor  took  time  to  consider  of  it.  And  this  day,  Mr.  Abbot  cited 
Ex  parte  Whitfield,  2  Atk.  315,  where  the  same  was  done  upon  search- 
ing precedents,  and  Lord  Chancellor  made  the  order. 

(1)  Vide  S.  P.  Ez  parte  Salter,  post,  600,  where  many  prefious  cases  are  ooHected. 


76  BuTTRiCKE  V.  Brodhurst.  [1790, 

BuTTRicKE,  Widow,  V.  Bbodhctkst.     [S.  C,  1  Yes.  jun,  171.] 
(Reg.  Lib.  1789.  A.  fd.  614.) 

Widow  haying  different  interests,  under  her  marriage  settlement  and  her  husband's  will,  and 
proviog  the  latter,  acting  under  it,  and  receiTing  the  renu  six  yean,  held  to  have  made  an 


The  plaintiff,  previous  to  her  intermarriage  with  her  late  husband,  being 
seised  of  copyhold  estate,  and  possessed  of  other  property,  and  the  husband 
being  possessed  of  9225/.  3  per  cent,  consol.  by  indenture  June  16,  1783, 
he  covenanted  with  trustees  (in  consideration  of  the  marriage  and  of  the 
plaintiff's  fortune)  to  transfer  2000/.  part  thereof,  in  trust  for  himself,  till 
the  marriage,  and  afterwards  to  permit  him  to  receive  the  interest 
[*89  ]  for  life,  and  after  his  decease  to  permit  the  plaintiff  *to  receive  the 
interest  for  her  life  in  lieu  of  dower,  and  after  the  decease  of  both, 
to  pay  and  apply  the  2000/.  among  the  children  at  twenty-one,  or  if  there 
should  be  but  one  child,  then  the  whole  to  that  one,  and,  in  default  of 
issue,  to  apply  the  whole  sum  to  such  persons,  and  for  such  uses,  as  the 
plaintiff  by  her  will  should  direct,  and  in  default  of  appointment  to  her 
representatives :  and  the  plaintiff  covenanted  to  surrender  her  cq)yhold 
estate  to  the  use  of  herself  till  the  marriage,  and  afterwards  to  the  use  of 
her  husband  for  life,  with  remainder  to  such  uses  as  he  by  will  should  ap- 
point, and  for  want  of  such  appointment  to  his  right  heirs. 

The  plaintiff  made  a  surrender  to  the  uses  of  the  settlement,  and  the 
marriage  took  eflect,  but  the  husband  never  made  the  transfer. 

On  the  31  St  of  August,  1784,  the  husband  died,  having  first  made  his 
will,  dated  April  the  1 0th,  in  the  same  year,  whereby  he  devised  to  trustees, 
of  whom  one  of  the  defendants  is  the  survivor,  all  his  estates,  real  and 
persopal,  in  trust  to  pay  certain  annuities,  and  then  to  pay  the  residue  of 
the  rents  and  profits  of  his  real  estate,  and  the  interest,  and  produce  of 
his  persona]  estate,  to  the  plaintiff  for  life,  provided  she  did  not  marry 
again ;  but  in  case  she  should  marry  again,  or  at  her  decease,  then  he 
gave  the  copyhold  estate,  surrendered  by  him,  to  one  of  the  defendants, 
and  the  stocks  to  his  sister,  a  defendant,  for  life,  remainder  to  her  son  for 
life,  with  remainder  over  to  another  of  the  defendants,  and  appointed  the 
plaintiff,  his  wife,  executrix  of  the  will. 

The  plaintiff  proved  the  will,  and  had  been  ever  since  in  the  receipt  of 
the  rents,  profits,  and  prpduce  of  the  testator's  real  and  personal  estate,  to 
the  annual  amount  of  229/.,  and  out  of  it  paid  the  annuities,  but  now  fiJed 
her  bill  against  the  defendants  to  have  the  2000/.  3  per  cent,  consol.  an- 
nuities transferred  upon  the  trusts  of  the  settlement. 

The  defendants,  by  their  answers,  contended,  that,  by  having  proved 
and  acted  under  the  will,  and  received  the  benefit  thereof,  she  had  made 
her  election,  and  had  waived  her   interest  in  the  2000/.   consol.  an* 

nuities. 
[•90]  •Mr.  Solicitor-General,  for  the  plaintiff,  contended,  that  the 
trustees  having  never  acted,  her  receiving  the  rents  was  only  an 
act  of  necessity,  as  there  was  no  other  person  to  receive  them,  and  there- 
fore could  not  bind  her  as  an  election.  That  in  the  case  of  the  Duke  of 
Montagu  (Lord  BeauUeu  v.  Lord  Cardigan,  Amb.  533,  6  Brown's  P.  C. 
232),  (1)  there  were  much  stronger  acts  to  show  an  election,  yet  they 
were  held  insufficient. 

(1)  OcUvo  edition,  3  toI.  277. 


1790.] 


BUTTRICKE   9.  BrODHURST.  77 


Lord  Chancellor  said,  all  that  could  be  gathered  from  that  case  was, 
that  an  election  may  be  kept  open  for  fifty  years.  (2)  That  no  line  could 
be  drawn  from  mere  length  of  time,  but  it  must  be  from  circumstances 
showing  the  intent  of  the  party ;  that  he  should  think  the  receivins^  of  the 
rents,  much  less  the  taking  the  personalty  officially,  could  not  bmd ;  (3) 
but,  under  all  the  circumstances  of  the  present  case,  the  plaintiff  filing  her 
bill  for  a  transfer  of  the  stocks,  without  showing  any  ground,  must  be 
presumed  to  have  made  her  election,  (a) 

Bill  dismissed.  (6) 

(2)  Lewd  Tharlow  aoprored  of  Lord  Northington's  decision  there,  contrary  to  that  in  Dom. 
Proc.  See  also  in  Wake  v.  Wake,  1  Yes.  jun.  336j  arguendo,  £t  vide  that  case.  ^  Freke 
V.  Barrinston,  post,  274.  V 

(3)  Vide  Simpson  v.  Yickers,  14  Yes.  341,  &e. 

fa)  In  reference  to  the  acts  which  show  an  election,  see  2  Stoir.  Eq.  Jar.  ch.  30, 9  1097, 
1098 ;  Page  v.  Hughes,  2  B.  Monroe,  442  ;  Dillon  v.  Parker,  1  Clark  &  Fin.  303  ;  S.  C. 
Jacob.  605  ;  Brice  v.  Brice,  2  Moll.  21  ;  Giddings  v.  Giddings,  3  Rass.  241. 

(fr)  See  Northomberland  v.  Granby,  1  Eklen,  489,  and  note. 


Blouiit  r.  BuRBOW.     [22d  June.} 

(Reg.  Lib.  1789.  A.  fol.  422.) 

An  executor,  who  ought  to  have  been  a  co-plaintiff,  was  made  a  defend- 
ant, and  Lord  Chancellor,  for  some  time,  doubted  whether  he  was  entitled 
to  his  costs ;  but  at  length  ordered  them  to  be  paid  to  him.  (a) 

(a)  See  2  Williams,  Ex.  Pt.  5,  Bk.  2,  ch.  2,  ik  1262, 1263«  See  this  case  reported  on 
the  principed  point  in  it,  4  Bco.  C.  C.  72. 
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Rolls,  May  19th,  dlst ;  Jane  [9th,  38th,  and  30th. J 

(Reg.  Lib.  1789.  B.  fol.  649.) 

Interest  of  legacy  to  A.  for  life,  remainder  to  B.  and  C. ;  or,  in  case  one  should  dfe,  ISring  A.. 
then  to  the  surriTor :  B.  and  C.  both  die  in  the  life  of  A. :  the  legacy  was  Tested,  and 
went  to  the  surriyor.  (1)  A  trustee,  joining  in  a  receipt  and  reconYeyance  of  a  mortniged 
estate,  though  he  does  not  recetye  the  money,  is  Kable,  (2)  and  the  Mce^>t  bemg  in  eridence, 
no  inquiry  can  be  directed  as  to  the  fact. 

Sarah  Fowlbr  being  entitled  to  500/.  secured  upon  mortgage  of  lands 
in  Rickmanworth,  by  will  dated  9th  July,  1762,  directed  her  executors  to 
permit  her  late  husband's  niece  Susanna,  the  wife  of  Michael  Homer,  and 
her  assigns,  to  take  the  interest  arising  from  the  said  mortgage,  for 

(1)  Vide  Browne  v.  Lord  Kenyon,  3  Madd.  Rep.  410. 

(2)  It  appears  from  Lord  RedesdaJe's  noUs,  that  the  present  was  thought  a  very  strong 
case,  and  somewhat  questionable  for  some  time  afterwards  ;  but  that  at  length  its  authority 
(dependinff  on  that  of  Sadler  9.  Hobbs,  antea,  2  toI.  114,)  became  settled.  Vide  also  per 
toid  Redesdale  when  Lord  C.  of  Ireland,  1  Scho.  &  Lefiroy,  341 ,  272, 273.  The  Editor  begs 
to  refer  to  his  note  to  Sadler  r.  Hobbs,  antea,  2  vol.  114 ;  to  that  of  Mr.  Cox,  m  Churchill  v. 
Lady  Hobson.  1  P.  W.  241,  243,  &c.  (6th  edition.)  See  also  Harden  t.  Parsons,  I  Ca.  Lord 
North,  146,  with  Mr.  Eden's  note,  160. 
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[  ^1  ]  her  separate  use,  during  *her  life ;  and,  if  the  said  mortgage  should 
be  paid  off,  she  directed  the  money  to  be  laid  out  in  govemment 
securities  to  the  same  use  ;  and,  after  the  decease  of  Susanna  Homer,  she 
gave  the  principal  sum  to  the  son  and  daughter  of  Susanna  Homer,  bj  her 
R>rmer  husband  Mr.  Wright,  equally  between  them,  share  and  share  alike ; 
but  if  either  of  them  should  die  before  the  decease  of  their  mother,  the 
whole  to  the  survivor,  and  appointed  Joseph  Barnardiston,  and  the  defend- 
ant Samuel  Howes,  executors. 

The  testatrix  died  1766,  and  both  the  executors  proved  the  will. 

The  only  children  of  Susanna,  by  her  former  husband  James  Wright 
[who  were  living  at  the  date  of  the  will],  were  John  Wright  and  Lydia 
Wright.  Lydia  intermarried  with  John  White  in  1767,  and  died  in  Sep- 
tember, 1776,  in  the  lifetime  of  her  mother  and  brother,  by  which  [as  the 
bill  insisted]  John  Wright  became  entitled  to  the  600/.  subject  to  the 
mother*8  life-interest ;  and  afterwards,  in  consideration  of  130/.,  assigned 
the  same  to  the  plaintiff  Scurfield.  John  Wright  afterwards  went  abroad, 
and  died  intestate,  [in  the  lifetime  of  Susanna  Homer,] (3)  and  the  plaintiff 
has  obtained  administration  to  him. 

The  bill  stated  that,  in  1777,  Barnardiston  and  Howes  received  the  sum 
of  500/.  secured  by  the  mortgage,  and  laid  it  out  on  other  securities ;  but 
this  was  contradicted  by  the  answers,  Howes  saying,  by  his  answer,  that 
he  alone  received  the  500/.,  and  that  Barnardiston  did  not  receive  any  part 
of  it,  although  it  was  in  evidence  that  he  joined  in  the  reconveyance,  and 
in  a  receipt  for  the  money,  and  that  no  part  of  it  was  relaid  out  on  other 
securities. 

Afterwards,  in  1779,  Barnardiston  died,  and,  in  1784,  Susanna  Homer 
also  died,  by  which  [as  the  bill  insisted]  the  plaintiff  became  entitled  to  the 
500/. 

Barnardiston  made  a  will  previous  to  his  decease,  and  made  some  of 
the  defendants  executors,  who  renounced,  and  administration  was  granted 
to  defendant  Mary  Howes,  who  was  principally  interested  in  the  will. 
In  1780  a  bill  was  filed,  and,  by  a  decree  on  the  6th  of  June  in  that  year, 
an  account  was  ordered  to  be  taken  of  Barnard iston's  personal  e»- 
[  •OS  ]  tate,  and  his  debts,  •&c  On  the  12th  February,  1781,  the  Master 
made  his  report ;  but  the  plaintiff  never  came  in  before  him  to  prove 
any  debt  against  the  estate  of  Barnardiston,  and  Samuel  Howes  afterwards 
became  insolvent,  and  assigned  all  his  estate  to  trustees,  for  the  purpose  of 
a  distribution  among  his  creditors. 

The  cause  came  on  to  be  heard  at  the  Rolls,  Wednesday,  19th  May, 
when  two  questions  were  made : 

Ist.  As  to  the  legacy  to  the  son  and  daughter  of  Susanna  Homer  by 
her  first  husband,  whether,  as  they  both  died  in  the  lifetime  of  the  mother, 
the  legacy  vested  in  them. 

The  second  question  was,  how  far  the  estate  of  Barnardiston  was  liable 
for  his  having  joined  in  the  receipt  and  reconveyance  of  the  mortgaged 
estate,  to  the  mortgagor. 

On  this  point,  the  cases  of  Sadler  v,  Hobhs  (ante,  vol.  ii.  p.  114),  and 
WestUy  Y.  Clarke  (I  Cox's  P.  Wms.  83  n.),  were  cited. 

It  was  pressed,  on  the  part  of  the  defendants,  that  a  further  inquiry 
should  be  gone  into  as  to  the  fact  of  Howes's  receiving  the  whole  money, 
and  Barnardiston's  not  receiving  any  part  of  it 

But  Mr.  Mitford,  insisting  that  this  would  be  directing  a  further  inquiry 

(8)  The  additiont  between  bnuJieto  aie  by  the  Editor,  from  Reg.  Lib. 
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into  a  fact  fully  in  the  knowledge  of  the  parties,  and  which  they  might 
have  proved,  and  comparing  it  to  the  case  of  a  hill  of  review,  which  is 
never  permitted  where  the  facts  were  in  the  knowledge  of  the  parties,  and 
could  have  been  brought  originally  before  the  Court. 

His  Honor  doubted  whether  he  could  direct  such  inquiry ;  and  said,  if 
the  fact  was  so,  though  the  trustees  were  obliged  as  jointenants  to  join  in 
the  reconveyance,  they  need  not  have  joined  in  the  receipt,  but  the  re- 
conveyance might  have  been  in  consideration  of  payment  of  the  money  to 
the  one  who  really  received  it,  and  therefore  he  inclined  to  think,  the  re- 
ceipt being  in  evidence,  and  no  proof  against  it,  the  plaintiff  must  have  a 
decree  against  the  estate  of  Barnardiston,  but,  as  it  was  a  hard  case«  he 
would  consider  whether  he  could  make  the  inquiry. 

*On  the  28th  June,  his  Honor  gave  judgment  to  the  following  [*93] 
effect :  — 

The  plaintiff  claims  a  legacy  of  500/.  secured  upon  mortgage,  as  as- 
signee, and  also  as  administrator,  of  John  Wright  In  this  last  character 
of  administrator,  it  is,  that  I  think  he  is  entitled.  (4)  It  will,  therefore, 
be  liable  to  the  debts  of  John  Wriffht. 

The  first  question  is,  whether  John  Wright  was  himself  entitled ;  thai 
is,  whether,  under  the  words  of  the  will,  the  interest  upon  the  death  of 
the  sister  vested  in  him.  It  is  contended,  on  one  side,  that  as  they  both 
died  in  the  lifetime  of  Susanna  Homer,  either  the  legacy  should  be  equally 
divided  between  their  representatives,  or  neither  of  them  should  claim. 
On  the  other  side,  several  cases  are  cited  to  show  that  the  legacy  vested : 
Hutchins  v.  Foy^  Comyns,  716;  KilUt  v.  Dawson  (antea,  vol.  i.  p.  119); 
Benson  v.  Maddisan  (antea,  vol.  ii.  p.  75).  But  it  is  settled  now,  that 
such  a  legacy  is  vested ;  I  am,  therefore,  of  opinion  that,  on  the  death  of 
Lydia,  it  survived  to  her  brother,  and  the  plaintiff,  as  administrator,  is 
entitled  to  this  legacy,  (a)  The  bill  is  brought  by  the  plaintiff,  as  admin- 
istrator to  the  brother,  for  this  legacy.  The  testatrix  died  in  1766.  In 
1777,  the  mortgage  was  paid  off,  and  an  assignment  made  to  the  mort- 
gagor by  Barnardiston  and  Howes,  and  each  acknowledged  the  receipt  of 
the  money.  In  1779,  Barnardiston  died.  In  1780,  Mrs.  Barnardiston 
filed  her  bill,  and  the  usual  decree  was  made  for  his  creditors  to  come  in. 
It  is  to  be  observed,  that,  when  this  decree  was  made,  Mrs.  Homer  was 
alive.  She  did  not  die  till  1784;  so  that  the  reversionary  interest  had 
not  fallen,  and  therefore  no  laches  can  be  attributed  to  the  brother  or  the 
plaintiff.  It  is  true,  they  might  have  had  it  secured  by  filinff  a  bill,  but 
parties  are  not  bound  to  file  a  bill  for  security.  In  1784,  Mrs.  Homer 
'died,  and  in  1786,  the  bill  was  filed  against  Howes  and  the  representa- 
tives of  Barnardiston.  It  is  objected,  that,  in  point  of  fact,  the  money 
was  paid  only  to  Howes :  on  the  other  hand,  it  is  said  that  fact  does  not 
sufficiently  appear  in  the  cause.  The  admission  by  Howes  cannot  be  re- 
ceived, and  there  is  no  evidence  before  me  to  rebut  the  presumption 
arising  from  their  joining  in  the  receipt.  It  is  desired  that  I  will  permit 
it  to  go  to  the  Master  to  inquire  as  to  the  truth  of  that  fact ;  but,  though 
I  would  not  encourage  persons  who  do  not  make  out  their  case, 
*by  going  to  a  further  inquiry,  I  would,  in  a  case  which  I  think  [*94] 
a  hard  one,  by  some  means,  make  a  further  inquiry,  if  I  thought 
it  would  be  of  any  use.  But  I  think  it  is  unimportant ;  for  it  comes  to 
this,  that  a  legacy  of  a  mortgage  being  given  to  trustees,  for  one  for  life, 

(4)  The  decree  declarad,  accordioffly,  that  the  plaintiff  was  entitled,  bat  '*  without  prejudice 
to  any  question  respecting  the  Taliiuty  of  the  assiffnment."  —  R.  L. 
(a)  See  Killet  v,  Dawson,  1  Bro.  Cf.  C.  119|  and  notes  and  cases  cited. 
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and  then  over  to  another,  the  mortgage-money  is  paid  to  one  executor, 
the  other  joining  in  the  conveyance,  signing  the  receipt,  and  afterwards  neg- 
lecting to  have  it  laid  out  according  to  the  directions  in  the  will ;  and  the 
question  is,  whether  this  will  not  make  the  executor  liable.  It  was  con* 
tended  that  it  was  the  rule,  that  executors  joining  in  a  receipt  are  both 
liable.  To  that  I  enter  my  dissent,  for  I  do  not  hold  that  an  executor 
cannot,  in  any  case,  be  discharged  from  a''  receipt  given  for  conformity.  (6) 
I  do  not  find  fault  with  the  case  of  Westley  v.  Clarke ;  but  this  case 
proceeds  on  a  different  ground.  (5)  The  cases  on  the  subject  are  all 
collected  in  that  of  Sadler  v.  Hohbs ;  and  that  case  must  govern,  it  being 
a  weaker  case  than  this.  I  have  looked  into  the  case  of  Townley  v. 
Sherborne,  in  Bridgman,  35,  (6)  but  I  cannot  agree  with  that  case.  (7) 
Fellows  V.  Mitchel,  1  Wms.  18,  maintained  the  same  doctrine,  and,  till 
Westley  v.  Clarke,  there  is  no  case  where  an  executor  joining  in  a  receipt 
has  not  been  held  liable. 

In  Murraly,  Pitt,  2  Vern.  570;  21  Viner,  534,  the  plaintiffs  were 
residuary  legatees,  and  brought  their  bill  against  executors  who  had 
joined  in  a  transfer  of  stock,  and  divided  the  money  between  them ;  one 
had  become  insolvent,  and  it  was  held  the  other  was  liable  for  the  whole, 
because  it  was  a  voluntary  act.  And,  in  that  case,  the  executors  were 
merely  in  the  case  of  trustees,  as  the  bank  will  not  admit  a  transfer  but 
by  all  the  executors.  I  should  be  sorry,  in  such  a  case,  to  determine  that 
a  man  should  be  bound  by  the  act  of  his  co-executor.  There  is  a  case  in 
the  same  page  of  Viner  {Attorney-General  v.  Randall),  which  recognizes 
the  case  of  Churchill  v.  Hobson,  and  the  distinction  between  trustees  and 
executors,  which  is  also  recognized  in  Aplyn  v.  Brewer,  Pre.  Ch.  173, 
and  in  Ex  parte  Belcheir  and  Parsons,  Amb.  218.  The  cases  of  CA«r- 
chill  V.  Hobson,  and  Westley  v.  Clarke,  seem  to  be  the  only  ones  that 
break  in  upon  the  rule  :  and  that  of  Westley  v.  Clarke,  only  shows  that  a 
man  who  was  joined  in  receipt  is  not  in  all  cases  liable.  But  the  case  of 
Sadler  v.  Hobbs  must  determine  the  present  case ;  there  two  exec- 
[•95]  utors,  unnecessarily,  and  without  the  excuse  of  thinking  it  •neces- 
sary, joined  in  ordering  money  to  be  paid  into  a  house,  by  which 
means  it  was  lost.  Lord  Chancellor  seemed  not  to  approve  of  the  case 
of  Westley  v.  Clarke,  and  also  to  think  that  Churchill  v.  Hobson  was 
wrong.  To  the  opinion  given  in  that  case  I  subscribe.  It  does  not 
appear,  in  that  case,  what  the  trust  was.  Here,  it  was  to  lay  the  money 
out  in  the  public  funds :  it  was  not  money  wanted  to  pay  debts,  and 
lef\  in  the  hands  of  the  trustee  for  that  purpose.  Perhaps,  m  a  court  of 
law,  the  signing  the  receipt  would  be  conclusive  evidence  of  receiving 

(5)  Lord  Eldon  C.  observed,  in  Chambers  v,  Minchin,  28  May,  1802,  that  Mr.  Brown  had 
reported  this  case  so  rery  ill,  that  it  was  impossible  merely  from  thence  to  know  what  were 
the  real  sentiments  of  the  Master  of  the  Rolls  on  the  occasion.  "  Certain  it  was,  however," 
his  Lordship  added,  "  that,  as  to  sereral  matters,  his  Honor  did  not  express  himself  as 
stated  in  the  report."  The  Lord  C.  referred  particularly  to  the  sentence  aDove,  and  to  the 
oonclndin^  paragraph  of  the  judgment.  From  the  Editor's  MS.  note  taken  in  Cooit.  Cham- 
bers V.  Mmchin  is  reported  7  Ves.  186,  &c.|  bnt  the  above  obsermtions  are  unnoticed  in  that 
report. 

As  to  Westley  v.  Clarke,  ftc.,  vide  the  Editor's  note,  antea,  2  viol.  114,  belore  referred  to. 


(%\  Townly  v.  Chaloner,  Cro.  Car.  312,  S.  C. 


^  ,  Lord  Iledesdale's  notes,  inquire  "  why  not  7"  which  again  shows  how  very  inaccurate 
this  part  of  the  report  is. 

(6)  M'Nair*s  Appeal,  4  Rawle,  167 ;  Ochiltree  v.  Wright,  1  Dev.  6t  Bat.  341  ;  Sadler  9. 
Unbbs,  2  Bro.  C.  C.  117,  note  (c) ;  HoTey  v.  Blakeman,  4  Yes.  608.  The  joining  in  a  re- 
ceipt is  not  absolutely  conclasive.  HoTey  v.  Blakeman,  Ochiltree  «.  Wnght,  ubi  supra. 
See  the  obsenrations  and  rule  laid  down  by  Lord  Redesimle,  in  Joy  v.  Campbell,  1  Sch.  ft 
Lef.  341. 
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the  moixey :  I  think  it  is  not  so  in  a  court  of  equity.  But,  in  this  case, 
Barnardiston  was  the  firsbin  making  the  conveyance  and  in  the  receipt; 
and  intermeddled  as  an  acting  party;  I,  therefore,  think  his  estate 
liable.  (8)  (c)  {d) 

(8)  See  the  observations  in  note  (4)  antea.  As  Mr.  Brovn^s  report  of  the  judgment  is  so 
erroneous,  the  Editor  thinks  it  will  be  acceptable  for  the  profession  to  have  a  comprehensive 
statement  of  it  from  Lord  Colchester's  MS.  notes. 

Master  of  the  Rolls.  —  "  The  first  question  is,  whether,  on  the  death  of  the  sister,  the 
legacy  then  immediately  vested  in  the  brother. 

"  It  was  argued,  that  either  it  was  divided  equally  between  them, or  belonged  to  neither  of 
them,  as  both  died  before  the  time  of  payment.  For  this  purpose  were  cited  Hutchins  9. 
Foy,  Comyns,  716  ;  Dawson  v.  Killet,  2  F.  W.  612  ;  and  it  is  now  admitted  to  be  the  rule, 
that  the  interest  vests  in  subsequent  legatees  at  the  same  time  when  the  first  interest  vests. 
But  I  am  bound  by  the  words,  and  will  not  permit  myself  to  conjecture  ;  and  as  the  words  of 
the  will  are  with  the  plainlifi*,  and  as  one  of  the  children  did  die  in  the  lifetime  of  the 
mother,  the  legacy  vested  in  the  surviving  brother,  and  on  Mrs.  Holborn's  death  his  assignee 
took  it. 

"The  other  part  of  the  case  is  this.  —  The  testatrix  died  in  1766  ;  this  mortgage  w^as  paid 
off  in  1777,  Jan.  14th  ;  and  then  Barnardiston  and  Howes  assigned  and  gave  the  usual  receipt 
jointly,.  Howes  only  receiving  the  money.  Barnardiston  died  in  1779.  The  bill  was  filed  m 
1780  by  Mrs.  B.,  who  was  entitled  to  a  share  of  his  personal,  estate  ;  and  on  a  decree  to 
bring  in  Bamardiston's  creditors  there  only  remained  the  400/.,  which  was  ordered  to  be  paid 
to  Stone  for  those  entitled  under  the  will ;  viz.  first,  Mr.  Howes,  and  afterwards  to  the  other 
defendants.  At  the  time  of  this  decree,  Mr.  Holbom  was  then  alive,  so  that  the  interest  was 
not  then  in  possession,  and  no  laches,  or  at  least  culpable  laches,  can  be  imputed  to  the  chil- 
dren for  not  filing  a  bill  to  secure  this  legacy,  though  they  might  have  done  it ;  and  there  is 
no  rale  to  punish  persons  so  entitled  for  not  filing  their  bill.  In  1784,  Mrs.  H.  died,  and 
then  the  interest  accrued  to  the  plaintifi*.  In  1786,  the  bill  was  filed  against  Howes,  the  sur- 
viving executor,  and  Bamardiston's  assignee.  It  was  insisted  at  the  bar,  that  though  here 
was  a  joint  receipt,  yet  the  sole  payment  wa»  to  Barnardiston.  Strictly  speaking,  there  is  no 
proof  to  rebut  the  assertion  that  the  money  was  paid  to  both,  as  these  pleadings  stand  ;  and 
if,  in  my  opinion,  the  want  of  this  proof  would  have  made  a  difierence,  i  should  have  directed 
an  inquiry.  But  even  if  it  had  been  proved^  yet  I  am  of  opinion  tlie  decree  must  be  against 
the  assets  of  Barnardiston.  The  case  then  is  this,  that  this  mortgage  is  paid  off  to  one  of 
the  executors  :  the  other  joining  in  the  receipt,  and  both  neglectmg  to  lay  it  o^^  •  ^nd  the 
question  is,  whether  this  neglect  does  not  charge  both  for  leaving  the  fund  in  the  hands  that 
have  become  insolvent ;  and  on  personal  security  against  their  trust  ?  I  dissent  from  the 
rule,  as  broadly  staled,  that  if  one  executor  receives  the  money,  and  two  sign  the  receipt, 
both  are  chargeable,  it  it  appear  the  second  joined  for  conformity  only.  But  I  do  not  find 
fault  with  Lord  Northington's  rule,  in  Westley  v.  Clarke,  1  P.  W.  83,  Mr.  Cox's  notes.  The 
cases  on  this  subject  are  most  of  them  in  2  Bro.  114  ;  Sadler  r.  Hobbs,  which  most  govern 
the  present,  being  a  much  weaker  case  than  this.  His  Honor  then  went  through  all  the 
cases  cited  in  Sadler  v.  Hobbs :  he  also  said  534,  Vin.  Abr.  MS.  case  is  worth  noting,  though 
not  cited  in  Sadler  v.  Hubbs :  he  also  cited  Ambler,  213,  by  Lord  Hardwicke ;  and  Lord 
Northington's  decision  in  I  P.  W.  83,  Westley  v.  Clarke,  introducing  the  distinctions.  The 
defendants  rely  upon  Churchill  r.  Hobson,  and  1  P.  W.  241,  Salk.  31 S,  and  Ambler,  218,  and 
Westley  v.  Clarke,  cited  in  Cox's  note  to  Fellows  v.  Mitchell,  1  P.  W.  83,  and  the  distinc- 
tion maide  bv  Lord  Harcourt,  where  the  claim  against  executors  is  by  creditors,  who  come 
forward  to  the  full  extent  of  the  rule  ;  or  by  legatees  who  are  not  entitled  to  such  favor. 
Sadler  v.  Hobbs  decides  this  ;  and  it  is  a  material  and  essential  circumstance  that  here  the 
co-executor  signing,  though  not  receiving,  suffers  his  co-executor  beyond  the  mere  purjpose 
of  holding  assets  to  pay  debts  ;  for  he  suffers  him  to  retain  it  for  years,  to  pay  interest  of  the 
fund  when  cleared  or  debts,  and  he  ought  to  have  laid  it  out.  I  must  declare  that  the  assets 
of  Barnardiston  must  be  applied  to  satisfy  this  legacy  so  far  as  they  extend,  and  the  rest  to 
be  paid  by  Howes." 

The  Editor  adds  another  case  from  Lord  Redesdale's  notes. 

"Carsey  v.  Barcham,  March  16,  1753.  Two  trustees  sold  real  estate  for  630/.  and  both 
joined  ;  320/.  left  with  purchasers  to  pay  legacies  ;  300/.  paid  to  Barcham  (one  trustee),  to 
pay  legacy  to  himself,  and  a  debt  and  10/.  to  Havers,  the  other  trustee,  for  a  legacy  ;  plaintifi 
a  creditor  on  note,  not  included  in  debts  paid.  Decree  both  defendants  to  pay."  Per  M.  R. 
—  Havers  reheard  the  cause  before  the  Lord  Chancellor. 

Lord  Chancellor.  — "  A  trustee  is  only  liable  for  what  he  receives  or  applies  ;  but  here 
Havers  has  made  himself  liable  by  joining  in  the  direction  in  the  purchase  deed,  by  which 
the  300/.  was  left  in  the  hands  of  the  purchaser  to  pay  legacies,  it  was  a  devastavit  and 
misapplication.  Decree,  Barcham  to  pay ;  on  his  default.  Havers  ;  and  if  Havers  pays,  he 
is  to  stand  in  plaintiff's  place  against  Barcham."  —  From  Lord  R.'s  notes. 


(c)  See  Sadler  v.  Hobbs,  2  Bro.  C.  C.  114,  notes  and  cases  cited, 
(rf)  '     •     •  -"       ' 


,i)  In  the  late  case  of  Lord  Monlfort  r.  Lord  Cadogan,  17  Ves.  489,  (afterwards  affirmed 

on  appeal,  2  Meriv.  3),  this  case  was  cited  by  Sir  Win.  Grant,  ss  proving,  that  though  the 

breach  of  that  was  merely  a  personal  default  of  the  trustee,  productive  of  no  benefit  to  his 

estate,  yet  his  assets  were  liable  to  make  compensation,  as  also  the  observations  of  Lord 
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Redesdale,  in  Adair  v.  Shaw,  I  Sch.  &  Lef.  379,  that  it  had  been  the  constant  habit;  of  a 
qourt  of  equity  to  charge  persons  in  the  character  of  trustees,  with  the  consequence  of  a  breach 
of  trust ;  and  to  charge  their  representatives  also,  whether  they  derive  benefit  from  the  breach 
of  trust  or  not.  —  Ei£m. 


Witts  v.  Boddington. 
(Reg.  Lib.  1789.  B.  fol.  657.  b.) 

Jewels,  &c.,  given  to  the  wife  for  life,  and  then  to  such  grandchildren  as  she  shall  appoint. 
If  she  makes  no  appointment,  they  shall  go  equally  I  (1) 

Lee  Steere,  (2)  by  his  will,  gave  (int,  al.)  to  his  wife  jewels,  plate, 
&c.  for  life,  and  afler  her  decease  to  such  of  his  grandchildren  in  such 
proportions  as  she  should  appoint ;  but,  if  there  should  be  no  grandchil- 
dren alive,  then  to  some  of  his  own  relations,  but  made  no  provision  in 
default  of  appointment. 

The  wife  by  her  will  made  no  appointment,  but  ordered  the  plate,  &.c. 
to  go  as  her  husband  had  directed  by  his  will.  (2) 

And  Lord  Chancellor  was  of  opinion,  and  decreed,  that  they  should 
go  among  all  the  grandchildren  equally,  (a) 

(\)  Vide  Mason  v.  Limbrey,  cited  Ambler,  4. 

(2)  The  whole  of  the  statement  in  the  text  of  this  report  is  so  tery  inaccurate,  as  to  be  in- 
capable of  explanation  bv  notes.  The  profession  will  tnerefore  consider  it  as  expunsed,  and 
accept  the  following  substitution  from  Reg.  Lib.,  which  the  Editor  thinks  will  be  more 
acceptable  than  a  mere  reference  to  an  extract  of  part  of  it  (from  the  same  source),  in  Brown 
V,  Higgs,  6  Ves.  503. 

Lee  Steere,  the  grandfather  of  the  plaintiffs,  by  his  will  (inter  alia),  "  eare  to  his  wife  the 
use  and  enjoyment  during  her  life  of  all  his  watches,  rings,  jewels,  ana  plate,  and  all  her 
diamonds,  &c.  with  power  for  her,  by  will  or  by  deed,  to  give  and  bequeatn  the  same  unto 
or  among  some  one  or  more  of  the  child  or  children  of  his  daughter,  Martha  Witts,  in  such 
manner  and  proportions  as  she  his  said  wife  should  think  proper ;  but  in  case  no  such  chil- 
dren of  his  said  daughter  should  be  alive  at  the  time  of  his  wife's  decease,  then  he  desired 
her  to  gire  or  leave  Uie  same  unto  some  one  or  more  of  his  own  relations,  as  she  should  think 
proper,  so  that  the  same  should  not  at  any  time,  or  in  any  manner,  go,  or  belong,  to  any  of 
the  family  of  Witts." 

Martha  was  the  wife  of Witts,  and  was  the  tesUtor*s  only  child.   The  plaintiffs  were 

her  children. 

The  widow  of  the  testator  alone  proved  his  will.  By  her  will  she  said  that  **  she  should 
not  bequeath  the  family  plate  and  jewels  to  any  grandchild  ;  but,  as  a  mark  of  esteem  for  her 
husband's  memory,  would  leave  them  to  be  disposed  of  as  he  bad  mentioned  in  his  will,  if 
she  did  not  leave  tnem  to  either  of  the  children."  She  did  dispose  of  some  of  the  watches, 
&c.,  and  some  of  her  own  diamonds,  to  some  of  the  grandchildren. 

The  decree  declared,  "  that  the  testator's  watches,  rings,  jewels,  plate,  and  also  his  wife's 
diamonds,  pearls,  rings,  jewels,  watches,  trinkets,  and  ornaments  mentioned  in  his  will  were 
to  be  considered  under  the  will  of  Elizabeth  Steere,  his  widow,  as  passing  to  all  the  said  tes- 
tator's grandchildren  in  general ;"  and  directed  the  same  to  be  preserved  for  their  benefit 
accordingly,  (a)  —  (R.  L.  fol.  664). 

(a)  See  Sugden  on  Powers  (4th  EnR.  ed.),  396-401,  ch.  6,  §  3  ;  Jarman's  note  to  1  Powell 
on  Devises,  294  ;  Cole  v.  Wade,  16  Yes.  27  ;  Birch  v.  Wade,  3  V.  &  Beames,  198  ;  Stabba 
9.  Sargon,  2  Keen,  256  ;  2  Story,  Eq.  Jur.  ch.  29,  S  1061. 
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[Vide  S.  C.  in  a  subsequent  stage,  3  Cox,  385.]  Rolls,  35th  June. 
(Reg.  Lib.  1789.  B.  fol.  606.  b.) 

Exectttornot  entitled  to  his  legacy  without  proring  the  will,  (I)  [although  the  will 
expressed  it  as  a  work  of  gratitude  for  post  fiiToia.]  (i) 

The  testator  gave  legacies  to  certain  persons  by  the  description  of 
''  his  very  good  friends ; "  and,  in  the  further  part  of  the  will,  desired 
them  **  to  act  as  executors."  (2)  Smith,  one  of  the  persons,  by  his 
answer,  said  that  he  had  not  proved  the  will,  or  acted  as  executor,  but 
claimed  his  legacy.  His  Honor  said  an  executor,  so  appointed,  could  not 
claim  his  legacy  without  acting,  or,  at  least,  proving  the  will,  (a) 

(1)  For  the  doctrine  on  this  subject,  see  Abbot  v.  Massie,  3  Yes.  148,  149  ;  Harrison  «. 
Rowley,  4  Ves.  2i2,  216  ;  Suckpole  v.  Howel,  13  Ves.  417,  420,  and  the  principal  case  on 
Arther  directions  ;  2  Cox,  235.     ^  Andrew  v.  Trinity  Hall,  9  Ves.  634.  > 

(2)  The  M .  R.,  no  doubt,  said  what  Mr.  Brown  has  reported ;  but  in  fact  his  Honor  did 
not  decide  against  the  claim  on  this  occasion ;  the  point  being  expressly  resenred.  —  R.  L. 
The  executor  after  this  proved  the  will ;  and  upon  the  cause  coming  on  for  further  directions, 
he  was  in  conseouence  held  entitled.  See  the  report,  2  Cox,  235.  The  Editor  suggests 
whether  Mr.  Smitn  oi»;ht  not  to  have  had  his  legacy,  at  all  eTents,  under  the  particular 
words  of  the  will.  After  appointing  W.  E.  and  W.  Smith  as  joint  executors  in  England,  the 
testator  "  requested  them  to  accept  of  1002.  each,  as  a  small  mark  of  his  gratitucte  for  the 
friendship  they  had  always  faYored  him  with."  —  R.  L. 

It  appears,  however,  from  Sir  J.  Simeon's  MS.  note,  that  Sir  P.  Alden.  M.  R.,  said  the 
party  would  not  take  it  without  acting  as  executor,  "  notvnthstanding  the  legacy  was  given 
as  an  acknowledgment  of  past  favors ;  and  his  Honor  thought  it  would  be  so,  even  between 
a  lather  and  child,  on  a  legacy  given  to  the  child."  Sir  J.  Simeon's  notes  ;  et  vide  in  S.  C. 
2  Cox,  285. 

Another  point  occurred  in  this  cause.  It  appears,  from  Reg.  Lib.,  that  the  testator  be- 
queathed the  residue  of  his  personal  estate  to  he  divided  amongst  his  three  children,  the 
plaintifis,  Aim,  Catherine,  ana  Thomas,  by  Sarah  Abraham,  in  such  way  as  his  executors 
should  think  proper  ;  and  in  case  of  the  death  of  any  of  them  the  testator  directed  his  or  her 
share  to  be  equally  divided  between  the  survivors.  Thomas  died  in  the  year  1780  afVer  the 
tesutor.  These  bequests  were  held  indisputably  to  have  vested  in  the  two  surviving  chil- 
dren, notwithstanding  the  refusal  of  Smith  to  exercise  such  a  discretion. 

(a)  See  S  Williams,  Ex.  Pt.  3,  Bk.  3,  ch.  2,  S  6,  p.  796,  &c. 

If  a  legacv  be  nren  to  an  executor  in  that  character,  he  cannot  take  it,  unless  he  qualifies 
and  makes  nimself  executor.    Rothmaler  v.  Myers,  4  Desaus.  215. 

It  is  otherwise  when  a  legacy  is  given  to  an  executor  in  another  character,  as,  it  given  to 
him  as  nephew  of  the  testator.    Granberry  9.  Granherry,  1  Wash.  246. 

See  Cockerell  v.  Barber,  2  Russ.  595  ;  S.  C.  1  Sun.  23. 


•Williamson  v.  Curtis.     Rolls,  26th  June.  [*96] 

Where  the  Itt  trust  is  for  payment  of  debts,  the  purchaser  is  not  bound  to  look  to  the 
application  of  purchase-money.  (1) 

Bill,  inter  al,  for  a  specific  performance  against  the  purchaser  of 
marsh  lands,  who  objected  that  he  should  be  obliged  to  look  to  the  appli- 
cation of  the  purchase-money. 

His  Honor  said,  that,  where  (as  in  this  case)  the  first  trust  is  for  the 
payment  of  debts,  the  trustee  may  sell,  and  the  purchaser  is  discharged 
from  looking  to  the  application  of  the  purchase-money,  (a) 

(1)  Vide  Smith  v,  Quyon,  antea,  1  toI.  186,  with  the  Editor's  note,  &c. ;  Sugden,  V.  &P. 
436,  Ac. ;  and  see  also  the  Editor's  note  to  Prideaux  v.  Prideaux,  antea,  1  toI.  287. 

(a)  See  cases  cited  to  Smith  r.  Guyon,  1  Bro.  C.  C.  186,  in  notes :  2  Story,  Eg.  Jur.  ch. 
31,  S  1127, 1130, 1131,  1132  ;  Andrews  v.  Sparhawk,  13  Pick.  393  ;  Gardner  v.  Gardner,  3 
Mason,  178  ;  3  Sugden,  Vend.  &  Purch.  (6th  Am.  ed.)  ch.  17  f  1  art.  9  p.  99    164.1 
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Cooper  v,  Thornton.  (1)     Rolls,  3d  March,  28th  June. 
(Reg.  Lib.  1789.  A.  fol.  638.  b.) 

Lesficy  ^iren  to  A.  to  be  divided  between  himself  and  his  familv,  is  well  paid  to  A.(l) 
fAcquiescence  of  a  legatee  to  a  payment  made  to  the  father,  ttc.,  how  far  binding  aUer 
length  of  time  and  death  of  parties.] 

BoNNELL  Thornton,  by  will,  gave  several  pecuniary  legacies,  and 
among  the  rest,  "  to  Thomas  Cooper,  of  street,  Westminster, 

one  hundred  pounds,  to   be  equally  divided  between  himself  and  his 
family,"  and  made  Winstanley,  and  the  defendant  (his  wife) 

executors,  and  the  defendant,  residuary  legatee,  and  died  May  9,  1768. 

In  November,  1769,  Winstanley  paid  the  legacy  to  Thomas  Cooper, 
who,  at  that  time,  had  a  wife  and  seven  children,  six  of  whom  were  adults, 
and  the  seventh  an  infant.  The  father  lived  till  1775 ;  when  he  died,  no 
demand  having  been  made  by  any  of  his  children,  of  this  legacy.  Henri- 
etta, the  youngest  child,  became  of  age  in  1777.  In  1784,  she,  and  the 
other  children  made  a  demand  of  this  legacy;  and  in  1779,  they  filed  this 
bill  (afler  the  death  of  Winstanley)  against  the  defendant,  as  executrix  and 
residuary  legatee  of  the  testator,  for  this  legacy,  insisting  that  the  payment 
to  Thomas  Cooper  was  not  a  good  payment ;  and,  therefore,  that  the 
defendant  was  liable  to  pay  it  over  again. 

The  cause  was  heard  at  the  Rolls  on  the  3d  of  March  last,  and  several 
cases  were  cited  on  each  side,  but  as  they,  and  the  arguments  made  use 
of  on  both  sides,  are  comprised  in  his  Honor's  judgment,  it  is  unnecessary 
to  repeat  them. 

On  the  28th  of  June  his  Honor  gave  judgment. 
[  ^97  ]     •After  stating  the  case,  and  the  demand  made  by  the  bill,  he  pro- 
ceeded to  the  following  effect : — 

To  this  demand,  it  is  contended  in  answer,  upon  the  common  rule  of 
presumption  with  respect  to  bonds,  that  it  must  be  presumed,  from  the 
length  of  time,  that  the  legacy  has  been  paid  ;{a)  but  I  shall  take  no  notice 
of  this  presumption,  because  it  being  in  proof  that  it  was  paid  to  the 
father,  the  case  does  not  admit  a  presumption  that  it  has*  been  again  satis- 
fied. All  the  cases  where  that  presumption  has  been  admitted,  have  con- 
tained circumstances  from  which  the  presumption  might  arise ;  which  not 
being  the  case  here,  there  can  be  no  such  presumption.  The  only  ques- 
tion then,  is,  whether  the  payment  to  the  father  is  a  sufficient  bar  to  the  de- 
mand made  by  the  plaintiffs.  It  is  argued,  on  the  part  of  the  plaintiffs, 
that  the  payment  to  the  father,  of  legacies  given  to  his  children  who  are 
not  of  age,  is  a  bad  payment.  In  early  times,  it  appears  from  the  case  of 
Holloway  v.  Collins,  in  the  26th  and  27th  Car.  2,  1  Eq.  Abr.  300,  that 
the  payment  to  the  father,  of  a  legacy  to  the  child,  was  held  good  ;  but 
since  the  case  of  Dagley  v.  Tolferry,  1  Wms.  285,  1  Eq.  Ab;.  300,  the 
idea  of  the  Court  has  been  that  it  is  not  a  good  payment ;  and  that  even 
in  the  case  of  an  adult  child,  it  is  not  good,  unless  done  by  the  consent  of 

(1)  Affirmed  on  appeal  by  Lord  Thurlow,  C,  postea,  186.  So  also  Robinson  v.  Tickell, 
8  Ves.  142.  Et  vide  Forbes  r.  Ball,  3  Meriv.  437.  Upon  the  point  of  wrong  payment, 
where  there  is  an  interest  in  the  party,  sec  the  cases  within  cited,  and  Lee  v.  Brown,  4  Yes. 
362,367. 

(a)  See  Andrews  v.  Sparhawk,  13  Pick.  393.  As  to  the  effect  of  the  statute  of  limitations 
upon  legacies,  not  charged  on  land,  sec  Souzer  v.  De  Meyer,  2  Paige,  674  ;  Kane  v.  Blood- 
good,  7  John.  Ch.  90,  iq  which  it  was  held  that  the  statute  might  be  interposed.  But  see 
contrary,  Irby  v.  M'Crae,  4  Desaus.  422  ;  Arden  v,  Arden,  1  John.  Ch.  313  ;  Wilson  p.  Kil- 
cannorc,  4  Hayw.  185. 
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the  child,  or  made  so  by  a  subsequent  ratification. (6)  In  that  case,  the 
rule  was  laid  down,  and  was  laid  down  very  harshly ;  as  the  testator,  on 
his  death-bed,  had  given  directions  that  the  legacy  should  be  paid  to  the 
father,  and  there  had  been  mutual  accounts  between  the  father  and  the 
child,  and  an  acquiescence  for  near  fifleen  years.  It  appears,  from  the 
Register's  book,  that  evidence  was  read  that  the  legacy  was  ordered,  by  the 
testator,  to  be  paid  to  the  father,  but  that  circumstance  can  make  no  dif- 
ference, as  I  doubt  much  whether  such  evidence  ought  to  be  read.  It 
would  be  a  dangerous  thing  to  admit  evidence,  that  a  legacy  given  to  one 
person  was  ordered  to  he  paid  to  another.  From  the  Register's  book,  of 
the  year  1714,  folio  414,  it  appears  that  the  defendant  was  decreed  to  pay 
the  plaintiff  his  legacy,  with  costs,  but  no  interest ;  and,  from  the  book  A. 
of  the  year  1715,  folio  40,  that  an  appeal  being  brought  before  Lord  Cow- 
per,  the  decree  was  affirmed ;  but,  as  it  was  thought  a  hard  case,  the  de- 
posit was  divided.  I  lay  the  matter  out  of  the  case  (2)  that  it  was 
^directed  to  be  paid  to  the  father ;  and  although  it  was  so  directed,  [  *98  ] 
and  the  money  paid,  and  although  the  sum  acquiesced  a  great  length 
of  time,  it  should  be  still  competent  to  him,  or  his  representatives,  to  demand 
it;  because,  a  contrary  determination  would  encourage  such  payments,  and 
because  the  son  must  acquiesce,  or  pursue  his  father  :  or,  which  is  the 
same  thing,  by  bringing  his  suit  against  the  executor,  occasion  his  pursuing 
the  father ;  and  that  I  take  to  be  the  ground  on  which  Sir  John  Trevor 
and  Lord  Cowper  went :  and  if  the  legatee  did  not  stand  in  that  relation 

(2)  The  Editor  thinks  it  may  be  acceptable  to  insert  a  portion  of  Lord  Colchester's  note, 
from  this  part  of  the  judgment  to  its  conclusion  :  — 

"  The  rule,  therefore,  appears  to  be,  that  where  a  legacy  of  a  considerable  sum  is  paid  by 
executors  to  the  father,  and  the  lei^tee,  knowing  it,  permits  the  father  to  retain  it,  still  he 
or  his  assignees  may  demand  it.  He  is  only  punished  for  delay  by  loss  of  intermediate'inter- 
est ;  and  tne  principle  is  laid  down  by  Lord  Hardwicke,  in  2  Atk.  SO ;  Phillips  v.  Paget, 
that  this  rule  is  in  order  to  prevent  wrong  payments  of  executors.  And  mere  acquiescence 
by  the  son  after  he  become  adult,  is  no  bar  ;  because  it  would  then  force  the  son  perhaps  to 
send  his  father  to  saol  for  the  wrone  act  of  the  executor.  Phillips  v.  Paget,  which  is  the 
only  other  case  besides  Dagley  v.  Tollerry ;  but  unfortunately  it  went  off  on  compromise,  and 
so  no  minute  of  it  appears  in  the  Re? islrar's  book.  We  must  rely  on  2  Atk.  80,  though  not 
so  accurate  a  report  as  could  be  wished.  And  from  Phillips  v.  Paget,  I  cannot  clearly  de- 
duce that  Lord  Hardwicke  thought  Daglev  r.  Tolfery  wrong;  but  yet  he  seems  to  have 
thought  that  the  executor  paying  wrongfully,  but  by  mistake,  ought  not  to  be  called  upon 
twice.  The  executor,  in  Phillips  v.  Paget,  thinks  himself  bound  to  pay  to  prevent  a  forfeiture. 
If  well  advised,  I  admit  that  toe  executor  would  have  been  told  there  could  be  no  good  pay- 
ment to  an  infant  himself,  unless  the  will  had  expressly  directed  it  to  be  to  the  infant,  not- 
withstanding infancy. 

**  1st.  In  this  case  I  do  not  at  all  differ  from  Dagley  v.  Tolferry,  but  I  conceive  that  the  will 
itself  warrants  this  personal  raiyment  to  Thomas  Cooper  himself,  so  as  to  take  it  out  of  the 
rule  of  Dagley  v.  Tolfery.  Here  is  no  word,  '  to  be  by  him  divided,'  I  agree ;  but  the  word 
'  himself.'  shows  that  he  was  meant  to  be  the  dividing  person,  and  I  lay  great  stress  on  the 
word  *  himself.'  Besides  this,  the  division  is  between  himself,  and  (and  not  his  children 
but)  '  tus  family,'  which  goes  beyond  children  then  bom. 

"  2d.  Even  supposing  this  case  doubtful,  if  Lord  Hardwicke  laid  stress  on  the  circumstance 
of  the  executor  being  mistaken  in  Phillips  v.  Paget,  multa  magis^  is  this  executor  excused 
by  making  a  mistake  in  this  case  on  such  words  as  these. 

"  3d.  As  to  acquiescence,  I  have  already  said  that  acquiescence  of  a  child,  after  he  becomes 
of  age,  does  not  bar  him.  But  even  after  the  wrong  payment  of  Winstanley,  the  executor 
(if  tne  first  construction  on  the  word  '  himself,'  is  insufficient),  yet  as  the  infant  acquiesces 
after  the  death  of  the  father,  and  the  bill  is  then  filed,  not  against  the  executor  who  made  the 
wron?  payment,  but  against  the  co-executor  and  residuary  legatee,  who  did  not  make  the 
mistaken  payment,  I  am  of  opinion  the  bill  cannot  be  sustained. 

"  In  the  first  place,  upon  the  whole,  I  am  clearly  of  opinion,  this  payment  was  well  made 
to  Thomas  Cooper  on  the  words  of  this  legacy. 

**  2dly.  I  thinlc  the  mistake  on  these  words  might  be  a  defence. 

**  3dly.  This  acquiescence,  after  the  death  of  the  father,  and  after  the  death  of  the  execu- 
tor, who  made  the  payment,  bars  the  claim,  and  prevents  a  bill  a^inst  the  surviving  and 
innocent  executor,  and  I  will  not  make  a  forced  construction  to  avoid  bona  fide  payments." 

"  Bill  dismissed  with  costs." 

(6)  2  liacphenon  on  Iniknts  (Eng.  edit.  1841),  273. 
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to  the  person  to  whom  the  legacj  was  paid,  the  bill  would  be  dismissed. 
The  only  other  case  is  Phillips  v.  Paget,  2  Atk.  80.  It  went  off  upon  a 
compromise ;  so  that  we  have  no  account  of  it  but  from  Mr.  Atkyns's 
book.  There  the  executor  was  misled  by  the  testator's  directions,  to  pay 
the  legacies  within  a  given  time ;  which  circumstance  ought  to  bate  weight 
in  the  judgment.  Then  let  us  consider  the  circumstances  of  the  present 
case,  for  I  do  not  mean  to  interfere  with  the  doctrine  of  DagUy  v.  ToU 
ferry ^  that  a  payment  to  the  father  is  bad.  The  present  is  a  stronger 
case  for  the  executors  than  that  of  Phillips  v.  Paget.  Here,  ailer  several 
other  legacies,  all  with  the  words,  I  give  to,  &c.,  is  the  following,  "  to 
Thomas  Cooper,  to  be  divided  between  himself  and  his  family."  It  is 
contended  that,  notwithstanding  the  case  of  Dagley  v.  Tolferry,  here 
Thomas  Cooper's  was  to  be  the  hand  to  receive.  I  should  do  the  harshest 
thing  imaginable,  to  make  the  executor  pay  it  over  again.  It  is  true,  the 
testator  has  not  inserted  the  words  by  him  to  be  divided.  If  he  had,  there 
could  not  have  been  a  doubt :  but  if  he  meant  the  executors  to  divide,  why 
did  he  mention  Thomas  Cooper?  What  did  he  mean  by  the  word  him- 
self? That  can  only  be  applicable  if  Thomas  Cooper  is  to  divide.  Then 
it  is  not  to  him  and  his  children,  but  to  his  family,  which  is  much  more 
extensive.  It  is  to  be  paid  to  him,  and  he,  as  a  trustee,  is  to  divide  it.  If 
any  of  the  children  had  called  upon  him  to  have  it  secured,  it  must  have 
been  so.  Therefore,  if  in  Phillips  v.  Paget,  the  executor  was  discharged, 
a  multo  magis,  he  must  be  so  here.  Then  it  was  paid  by  Winstanley  in  a 
manner  that  was  wrong ;  for  I  must  allow  it  -to  be  wrong,  if  it  was  not 
meant  to  be  paid  to  Thomas  Cooper.  Cooper  died  in  1775  ;  from  that 
time,  the  plaintiffs  might  have  called  upon  the  executor,  without  his  being 

able  to  pursue  the  father.  In  1777,  the  youngest  came  of  age ; 
[  *99  ]  why  did  they  not  then  file  their  bill  *against  Winstanley,  who  did 

not  die  till  afler  this  bill  was  filed  ?  For  six  years  they  took  no 
step.  If  they  had  brought  their  bill,  they  might  have  recovered  against 
Winstanley.  But,  under  the  circumstances  of  the  case,  I  believe  it  was 
well  paid,  and  that  it  was  intended  that  he  should  receive  it.  (c)  If  one 
was  to  give  a  legacy  to  the  senior  Six  Clerk,  to  be  divided  among  himself 
and  the  other  Six  Clerks,  I  think  it  should  be  paid  to  the  senior,  and  the 
executor  not  be  put  to  inquire  who  the  other  Six  Clerks  were.  And  that 
if  it  had  been  the  case  of  a  bequest  of  goods  to  A.,  to  be  divided  between 
himself  and  family.  A.,  with  the  assent  of  the  executor,  might  bring  trover 
for  the  goods. 

Bill  dismissed.  (3) 
[Affirmed  on  appeal  by  LordThurlow  C.  postea,  186.] 

(3)  With  costs. 

U)  2  Williams,  Ex.  Pt.  3,  Bk.  3,  ch.  4,  §  5,  p.  866-868. 

It  is  a  general  rule,  however,  that,  where  a  legatee  is  an  infont,  and  would  be  entitled  to 
leceiTe  the  lesacy,  if  he  yere  of  age,  the  executor  is  not  justified  in  paying  it  either  to  the 
infant,  or  to  the  father,  or  to  any  other  relation  of  the  infant,  on  his  account,  without  the 
sanction  of  a  court  of  equity.  Dagley  v.  Tolferry,  1  P.  Wms.  285  ;  2  Williams,  Ex.  Pi.  8, 
Bk.  3,  ch.  4,  9  6,  p.  866  ;  Genet  v.  Tallmadee,  1  John.  Ch.  3 ;  Morrell  v.  Dickey,  1  John. 
Ch.  163 ;  2  Macpherson  on  Infants  (Eng.  ectit.  1841),  272. 
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Rashleigh  v.  Master. 

[S.  C.  1  Yes.  jttD.  201.]    lincoln's-Inn-HaU,  8d  July. 

(Reg.  Lib.  1789.  B.  fol.  408.) 

Money  to  be  laid  out  in  land,  will  pass  by  the  words  lands,  tenements,  and  hereditaments, 
whatsoever  and  wheresoever.  (1)  Dividends  of  money  in  the  funds  not  apportioned.  (2) 

By  articles  previous  to  the  marriage  of  the  Earl  of  Coventry  with  Ann 
Master,  daughter  of  Sir  Streynsham  Master,  bearing  date  23d  January, 
1715,  it  was  agreed  that  5000/.,  part  of  the  fortune  of  the  intended  wife, 
should  b^  laid  out  in  land,  to  be  settled  upon  the  £ar]  for  life,  remainder 
to  the  intended  wife  for  life,  remainder  to  the  younger  children  of  the 
marriage,  remainder  to  the  Earl  in  fee.  The  marriage  took  effect,  but 
there  was  no  issue;  and  the  Earl  died  27th  October,  1719,  having  made 
his  will,  but  not  having  made  any  disposition  of  the  5000/.,  or  of  his  re- 
mainder in  fee  of  the  estate  to  be  purchased  therewith,  leaving  his  widow 
surviving. 

The  5000/.  was  not  laid  out,  but  continued  on  mortgage  of  the  Coventry 
estate,  till  the  year  1731,  after  which  it  was  laid  out,  on  mortgage,  on  the 
estate  of  Rowland  Berkley,  Esq. 

Sir  Coventry  Carew,  who  was  entitled,  as  heir-at-law  to  his  mother, 
Lady  Ann  Coventry,  daughter  of  the  said  Earl  by  his  former  wife,  to  the 
said  5000/.  or  the  lands  to  be  purchased  therewith,  subject  to  the  life 
estate  of  the  Lady  Coventry  therein,  made  his  will,  dated  20th  February, 
1747,  and  thereby  gave  certain  estates  called  Rosarrow,&c.  and  all  other 
his  messuages,  lands,  tenements,  and  hereditaments  whatsoever  and 
wheresoever  situate,  and  not  therein  by  him  given  or  devised, 
together  with  all  Courts,  &c.,  to  .hold  *said  estate  called  Rosar-  [*100] 
row,  6lc,  which  were  in  jointure  to  his  wife,  immediately  after  her 
decease,  to  Jonathan  Rashleigh,  the  father  of  the  plaintiff,  in  fee ;  and  all 
his  other  estates  immediately  after  his  decease,  to  the  said  Jonathan  Rash- 
leigh in  fee,  charging  his  said  estates  with  the  payment  of  250/.  yearly, 
which  he  was  obliged  to  pay  to  Ann,  Countess  dowager  of  Coventry.  And 
he  gave  all  his  lands,  which  he  had  in  mortgage,  to  his  wife.  Lady  Mary 
Carew,  John  Foole,  and  John  Sand  ford,  whom  he  appointed  executors  oi 
his  will,  and  died,  leaving  the  late  Sir  Warwick  Bamlield  his  heir-at-law. 
The  5000/.  was  paid  off  to  Ann,  late  Countess  of  Coventry,  and  in  the 
year  1754,  was,  by  her,  laid  out,  together  with  18/.  of  her  own  money,  in 
the  purchase  of  4800/.  3  per  cent,  bank  annuities,  in  her  own  name, 
which  were  afterwards  transferred  into  her  name,  and  that  of  Randle  Wil- 
braham,  Esq.,  deceased,  in  which  they  now  stand.  The  prayer  of  the  bill 
was,  that  these  annuities  (except  so  much  as  was  purchased  by  the  proper 
money  of  Lady  Coventry)  might  be  transferred  and  divided,  and  the  divi- 
dends thereof,  from  her  death,  paid  to  the  plaintiff. 

The  question  was,  whether  the  5000/.,  to  be  laid  out  in  land,  passed  by 
the  residuary  clause,  as  land,  or  passed  to  the  legatees  of  the  personalty. 

Mr.  Mtford,  for  the  plaintiff,  contended,  that  it  passed,  as  land,  by  the 

Jl)  "S.  p.  Kendrick  v.  Kendrick,  31st  July,  1800,  without  argument."   From  Lord  Redea- 
e's  notes.    See  also  Hickman  v.  Bacon,  postea,  4  vol.  333,  and  Pulteney  v.  E.  Darlin^on, 
anteia,  1  vol.  222,  die.,  with  the  Elditor's  notes. 

(2)  Where,  however,  an  annuity  charged  on  real  estate,  in  aid  of  the  personal,  was  in  the 
terms  of  it  to  be  paid  quarterly,  and  an  order  had  been  made  that  it  should  be  paid  half- 
yearly  out  of  funos  in  Court,  an  apportionment  was  directed  on  the  event  of  the  party  having 
died  between  Lady-day  and  Michaelmas  ;  Webb  r.  Lord  Shaftesbury,  li  Vea.  361. 
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residuary  clause,  which  by  the  terms  lands,  tenements,  or  hereditaments 
whatsoever  and  wheresoever  was  sufficiently  extensive  to  pass  this  interest. 
That  being  ordered  to  be  laid  out  in  land,  it  was  land,  in  this  Court.  In 
Guidot  v.  Guidot,  3  Atk.  254,  money  to  be  laid  out  in  land  was  consider- 
ed as  land ;  for,  in  this  Court,  what  is  to  be  done,  is  considered  as  done. 
Lord  Hardwicke  there  cited  Lingen  v.  Sowray,  (t  Wms.  172),  (3)  as  a 
case  in  point. 

Mr.  Mansfield^  and  Mr.  Stanley ^  contended,  for  the  heir,  that  although 
this  was  to  be  considered  as  land,  not  being  disposed  of  expressly,  it  could 
not  pass  by  the  clause.  That  there  was  no  case  where  such  an  interest 
had  passed  by  the  words  lands,  tenements,  and  hereditaments ;  for,  although 
it  was  an  hereditament,  it  was  not  of  such  a  nature  as  generally  passes  by 

that  word. 
[•lOi]      •Lord  Chancellor  said,  he  thought  there  was  no  difficulty, — 

but  that  this  must  be  considered  as  land.  That  the  heir  argues  it 
so ;  but  still  contends  it  is  not  devised  :  but  this  position  is  too  far  from 
being  probable  to  afford  any  argument.  The  testator  sets  off  with  an  in- 
tention to  dispose  of  all  his  estates.  If  he  had  had  estates  in  different 
places  from  those  described,  it  might  have  afforded  an  argument  that  it 
was  descriptive  of  locality  ;  but  here  he  has  added  the  words  lands,  tene- 
ments, and  her  edit  cunents  whatsoever  and  wheresoever.  Then  the  heir 
argues,  that  this  is  a  hereditament :  but,  if  so,  it  comes  within  the  descrip- 
tion ;  and  it  is  so,  for  being  to  be  laid  out  in  land,  this  Court  would  enforce 
the  execution  of  the  use.  (4)  (a) 

A  question  arose,  as  to  apportioning  the  dividends  of  the  money  in  the 
funds.  To  this  the  I^rd  Chancellor  said,  the  Court  would  not  apportion 
dividends  ;  (b)  parties  consenting  to  lay  out  money  in  stock,  must  abide  the 
consequences,  (c) 

(3)  "  And  Prec.  Ch.  400j  by  which  it  appears  the  real  estate  was  devised  to  the  plaiatifis, 
one  of  whom  was  heir."  —  Lord  R.'s  notes. 

(4)  "In  Brent  v.  Tyndall,  28th  June,  1782,  before  Lord  Thurlow,  where  a  testator  had 
devised  his  real  estate  in  strict  settlement,  with  power  of  jointuring  all  or  any  part,  and  had 
directed  his  personal  estate  to  be  applied  m  the  purchase  of  lands  to  be  settled  to  the  same 
uses,  and  a  tenant  for  life  had,  in  pursuance  of  the  power  limited  to  his  wife,  by  specific  de- 
scriptions, all  the  devised  estates,  and  had  added, '  and  also  all  other  the  messuages,  heredi- 
taments, and  premises  of  him  the  said  H.  B.  C.  Brent,  whereof  or  wherein  he  was  then  any 
ways  interested  in  or  entitled  to,  by  virtue  of  the  said  recited  will,  of  the  said  H.  Brent, 
deceased  (the  testator),  or  otherwise  howsoever.'  The  Lord  Chancellor  was  of  opinion  this 
did  not  extend  to  the  interest  which  the  appointee  had,  in  the  personal  estate  of  the  testator, 
directed  to  be  applied  in  the  purchase  of  lauds  :  and  such  personal  estate  was  ordered  to  be 
paid  to  the  heir  of  the  remainder-man  in  fee  under  the  will."  From  the  notes  of  Lord  Redes- 
dale. 

(a)  2  Story,  Eq.  Jur,  ch.  13,  S  790 ;  Fonbl.  Eq.  Bk.  1,  ch.  6,  §  9,  note  (t) ;  Pulteney  v, 
Darlington,  1  Bro.  C.  C.  222,  and  notes;  Ackroyd  v.  Smithson,  ib.  503,  &c.,  and  notes; 
Ram  on  Assets,  ch.  14,  §  2,  p.  211,  &c. 

(6)  1  Williams,  Ex.  Pt.  2,  Bk.  3,  ch.  1,  S  2,  p.  527,  543.  544  ;  1  Story,  Eq.  Jur.  ch.  8, 
9  480  ;  Fonbl.  Eq.  Bk.  1,  ch.  5,  9  9,  and  notes.  See  Webb  v.  Shaftesbury,  II  Ves.  361  ;  Ver- 
non V.  Vernon,  2  Bro.  C.  C.  669. 

(c)  Costs  were  asked  for  the  trustees  and  executors  on  the  ground  of  their  having  been 
brought  into  Court ;  this  was  resisted,  because,  by  their  answer,  they  had  claimed  inis  as 
personalty ;  his  Lordship,  however,  said,  that  as  it  was  merely  a  submission  of  the  point  to 
the  opinion  of  the  Court,  they  ought  to  nave  their  costs.  No  costs  were  ^iven  either  for  or 
against  the  heir-at-law,  (Ves.)  As  to  the  practice  with  respect  to  costs  m  the  case  of  an 
heir-at-law,  vide  Seal  p.  Brownton,  post,  21A.— Eden. 
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Yaughan  v.  Burslev.     Lincoln's-Inn-Hall,  2d  &  3d  July. 
(No  Entry.) 

Chattels  directed  to  go  as  heir-looms  with  an  estate, "  as  far  as  the  rules  of  law  and  equity 

will  permit,"  Test  in  the  first  tenant  in  tail  who  comes  into  esse.  (1) 

Thomas  Vernon,  of  Hanbury-Hall,  com.,  Worcester,  Esq.,  being  seised 
of  divers  manors,  &c.  in  the  county  of  Worcester,  and  possessed  of  a  con- 
siderable personal  estate,  consisting,  among  other  things,  of  ornamental 
and  other  plate,  pictures,  and  household  gcK)ds,  in  his  house  at  Ilanbury* 
Hall,  by  will  dated  23d  September,  1771,  gave  his  manors,  &c.  to  trustees, 
to  uses  under  which  his  wife  Emma  Vernon  was  to  receive  1600/.  a  year 
during  her  life,  and  to  pay  other  annuities,  remainder  to  the  use  of  the 
first  son  of  the  testator's  body,  to  be  begotten,  in  tail ;  remainder  to  the 
second  and  other  sons  of  his  body  (which  uses  never  took  effect) ; 
remainder  to  the  use  of  his  daughter  Emma  Vernon  for  life,  smis  waste; 
remainder  to  the  use  of  trustees,  to  preserve  contingent  remainders ; 
remainder  to  the  first  son  of  the  body  of  his  said  daughter  in  tail ;  remainder 
to  the  second  and  other  sons  of  his  daughter  in  tail ;  remainder  to  daugh- 
ters in  the  same  manner  ;  remainder  to  his  wife  for  life  ;  remainder  to  the 
plaintiff,  by  the  description  of  Elizabeth  Jane  Letitia  Maude 
for  life,  with  remainders  over,  under  which  the  other  ^plaintiffs  [•102] 
would  take  estates,  subject  to  the  life  of  Emma  Vernon  the  younger, 
the  estates  tail  to  her  children,  and  the  life-estates  of  Emma  Vernon  the 
elder,  and  Elizabeth  Maude,  now  the  plaintiff,  Elizabeth  Jane  Letitia 
Vaughan.  He  then  gave  the  use  of  his  pictures  to  his  wife  for  life,  and 
directed  that  she  should  have  the  use  of  his  plate  until  a  son  of  his  body 
begotten  should  attain  twenty-one,  or  until  his  daughter  Emma  should  at- 
tain twenty-one,  or  be  married,  which  should  first  happen ;  and  then  desired 
tracb  son,  or  his  daughter  Emma,  should  have  the  use  of  the  plate  ;  and 
directed  further,  that  all  his  plate,  household  goods,  furniture,  glasses,  and 
china,  which  should  be  in  his  house  at  Hanbury-Hall,  should  go  as  heir- 
looms with  his  real  estate,  and  be  held  and  enjoyed  by  the  person  or  per- 
sons that  shall,  for  the  time  being,  by  virtue  of  his  will,  be  entitled  to  bis 
said  real  estate,  as  far  as  the  rules  of  law  and  equity  will  permit,  and  di- 
rected an  inventory  of  the  plate  to  eo  with  the  estate. 

The  testator  died  soon  after  making  the  will,  leaving  Emma  his  widow, 
and  Emma  the  younger,  his  only  child,  him  surviving ;  Emma  the  widow 
took  possession  of  the  pictures  and  plate,  and  kept  them  till  the  marriage 
of  Emma  the  younger  with  Henry  Cecil,  Esq.,  in  the  year  1775,  when 
Henry  Cecil  and  Emma,  then  his  wife,  took  possession  of  the  same,  to- 
gether with  the  house  at  Hanbury-Hall ;  and,  upon  the  death  of  Emma 
the  elder,  they  also  took  possession  of  the  pictures,  and  some  plate  which 
were  given  to  Emma  the  elder  for  life ;  and  afterwards  Henry  Cecil  dis- 
posed of  the  plate,  by  sale  or  exchange,  for  more  modern  or  fashionable 
plate. 

Henry  Cecil  had,  by  his  wife  Emma,  a  son  born  (who  lived  six  weeks), 
and  who  was  tenant  in  tail  in  remainder  under  the  will  of  Thomas  Vernon, 

(I)  Vide  Foley  v.  Bumell,  antea,  1  vol.  274,  &c.,  with  the  Editor's  notes,  and  4  Bro.  P.  C. 
1 19,  octavo  ed.  Upon  the  principal  case,  &c.,  vide  in  Lady  Lincoln  v.  D.  Newcastle,  12  Ves. 
226,  235  ;  Carr  v.  Lord  Errol,  14  Ves.  478,  487.  See  also  1  Ball  &  Beatt.  25,  26,  and 
1  Meriv.  281 .  From  all  the  authorities  it  appears  settled,  that  such  words  as  the  above,  "  as 
far  as  the  rules  of  law  and  equity  will  permit,"  make  no  kind  of  difference. 
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his  maternal  grandfather ;  and,  upon  his  death,  Henry  Cecil  obtained  ad- 
ministration to  him. 

Henry  Cecil,  afterwards  going  abroad,  gave  a  power  of  attorney  to  the 
defendant  Burslem,  whereby  he  authorized  him  to  act  as  his  attorney,  and 
by  virtue  whereof  Burslem  removed  the  plate  from  Hanbury-Hall. 

The  plaintiffs,  as  persons  entitled  in  remainder  to  the  estate,  and,  as 
they  contended,  also  to  the  plate,  &c.  directed  to  go  with  them  as 
[•103]  heir-looms,  filed  their  bill  against  Burslem,  the  attorney  •of  Henry 
Cecil,  who  was  out  of  the  jurisdiction  of  the  Court,  and  against 
Emma  Cecil,  who  lived  separate  from  her  husband,  praying  that  an  inven- 
tory might  be  taken  of  the  plate,  and  an  account  of  that  which  had  been 
sold  or  exchanged,  and  the  effects  returned  to  Hanbury-Hall,  and  secured 
there  for  the  benefit  of  the  persons  interested  in  the  estate,  and  that  Burs- 
lem might  be  restrained  by  injunction  from  selling  the  same. 

The  defendant  Burslem,  by  his  answer,  admitted  the  facts,  but  insisted 
that,  by  virtue  of  the  letters  of  administration  to  his  son,  and  in  right  of 
Emma  his  wife,  Henry  Cecil  had  the  absolute  interest  in  the  effects  devis- 
ed as  heir-looms,  and  that  he,  the  defendant,  as  his  attorney,  was  entitled 
to  dispose  of  the  same. 

Mr.  Steele,  for  the  plaintiffs.  The  only  question  is,  whether  this  case  is 
exactly  within  the  rule  of  Foley  v.  Bumell  (ante,  vol.  i.  p.  274) ;  or  the 
words  '*  as  far  as  the  rules  of  law  and  equity  will  permit,"  take  it  out  of 
that  rule. 

In  Gower  v.  Grosvenor^  Barnard,  54,  Lord  Hardwicke  was  of  opinion, 
that  when  the  testator  uses  the  words  "as  far  as  the  rules  of  law  and 
equity  will  permit,"  a  court  of  equity  will  carry  the  limitation  as  far  as 
the  court  could  execute  it.  And  it  might  certainly  have  been  so  limited 
here,  as  to  prevent  the  son  from  taking  it  till  he  attained  21,  and  entitled 
to  the  possession  of  the  estate ;  and  the  limitation  might  have  been,  that, 
in  case  he  died  under  21,  the  plate  should  go  over  with  the  estate:  that 
limitation  would  have  been  good,  as  being  within  21  years  afler  a  life  ii^ 
being  ;  and  as  the  son  might  have  been  prevented  from  taking  till  21,  the 
court  will  say  it  is  left  to  it  to  make  the  limitation.  In  Gawer  v.  Grosve- 
nor,  Lord  Hardwicke  drew  the  consequence  from  the  words,  which  were 
the  same  as  in  this  case,  and  held  there  was  no  aim  at  a  perpetuity.  In 
Trafford  v.  Trafford,  3  Atk.  347,  furniture  was  given  as  heir-looms,  and 
the  court  held  itself  bound  to  effectuate  the  intention  of  the  testator.  In 
FoUy  V.  Bumell,  there  were  no  such  words,  and  for  that  reason  it  was, 
that  the  court  thought  the  property  vested. 

Mr.  Mansfield,  for  the  other  parties  in  the  same  interest     The  only 

question  is,  whether  the  rules  of  law  and  equity  will  permit  the 

[•104]  limitation,  and  whether  the  chattels  can  be  carried  •with  the  real 

estate  longer  than  the  birth  of  a  person  who  would  be  tenant  in 

tail  of  the  real  estate. 

The  struggle  in  Foley  v.  Bumell  was  to  find  words  equivalent  to  the 
present,  for  it  was  taken  for  granted  if  the  will  had  contained  such  words, 
the  court  would  have  given  them  effect. 

Mr.  Mitford,  (2)  and  Mr.  Cox,  for  the  defendant  Burslem.  (2)    We 

(2)  Lord  Redesdale's  MS.  notes  observe,  that  "  the  argument  on  the  part  of  the  defendant 
Barslera  was,  that  the  rights  were  declared  by  the  will :  that  the  question  therefore  was,  not 
how  the  nroperty  might  be  settled  so  as  to  exclude  the  defendant's  claim,  but  whether  it  was 
•o  Mttled  by  the  wilf;  that  no  person  can  transmit  an  interest  in  chattels  to  his  descendanU 
by  force  of  a  gift  to  himself  as  purchaser ;  that  therefore,  if  chattels  are  given  to  a  man,  and 
are  intended  by  the  giver  to  be  taken  by  him  for  the  benefit  of  himself  and  his  descendants, 
the  intent  cannot  be  accomplished,  except  by  an  absolute  gift  to  him,  leaving  the  future  title 
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contend  that  Mr.  Cecil,  as  husband  of  Emma  the  daughter,  and  as  ad* 
ministrator  of  his  son,  is  entitled  to  the  absolute  property.  The  question 
is,  whether  the  plaintiffs,  after  the  birth  of  the  son,  can  have  any  interest. 
JFhley  v.  Bumell  differs  in  some  respects  from  the  present  case.  The 
gift  was  to  the  person  who  should  be  entitled  to  the  possession  of  the  real 
estate.  It  was  argued  that,  not  being  in  possession,  he  was  not  entitled 
to  the  goods,  but  it  was  held  that  he  took  an  absolute  interest.  Trafford 
y.  Trafford  is  not  applicable  to  the  present  case.  Nothing  was  to  be  ta- 
ken, in  that  case,  by  any  person  till  21 ;  that  was  a  condition  on  which  be 
was  to  take,  and  being  tenant  in  tail  alone  would  not  do.  In  Gower  y. 
Grosvenor,  it  is  said  the  words  gave  the  court  a  power  to  model  the  limi- 
tation. But  no  such  thing  was  determined.  All  that  was  determined 
was  that  the  person  only  took  a  life-interest,  and  that,  as  there  were  words 
of  reference,  it  was  the  same  as  if  the  words  had  been  repeated,  and,  in 
the  event  of  not  having  issue,  the  chattels  went  over.  It  was  merely  that 
Sir  Thomas  did  not  take  absolutely.  Here  the  disposition  is  that  the 
goods  shall  go  as  heir-looms.  Some  interest  was  meant  to  pass  to  Mr. 
Cecirs  son.  Then  the  only  question  is,  whether  your  Lordship  can  mod- 
ify the  limitation  with  all  the  strictness  a  conveyancer  could  invent.  The 
children  of  the  marriage  were  meant  to  be  entitled  to  the  estate.  Suppose 
the  child  had  married  under  21,  and  died,  having  a  child,  what  could 
your  Lordship  do?  The  words,  as  far  as  law  and  equity  will  permit  9  are 
only  that  the  goods  shall  be  enjoyed  by  the  persons  who  in  law  or  equity 
are  entitled  to  the  estate,  and  are  satisfied  by  letting  a  person  who  is  en- 
titled to  the  real  estate  as  tenant  in  tail,  have  the  chattels  absolutely ;  and 
he  must,  by  the  rules  of  the  Court,  have  the  chattels  absolutely,  if  he  is 
entitled  to  the  realty  as  tenant  in  tail.  If  the  restriction  contended  for 
were  to  prevail,  the  consequence  might  be,  that  the  tenant  for  life  and 
the  tenant  in  tail  in  remainder  might  suffer  a  recovery  of  the  real 
estate,  *and  dispose  of  that,  but  could  not  dispose  of  the  chattels  [*105] 
meant  to  accompany  it;  for  the  real  estate  would  be  alienable  by 
the  tenant  in  tail  joining  after  21,  though  not  in  possession,  and  yet  he 
could  not  convey  the  personal  chattels.  It  may  be  true,  that,  had  the 
testator  been  asked  if  an  infant  should  become  so  entitled,  whether  it  was 
bis  will  he  should  take  the  chattels  absolutely,  he  would  have  answered 
no ;  but  that  cannot  be  admitted :  if  the  testator  gives  a  legal  title,  it 
must  have  its  legal  consequences.  This  is  the  rule  which  has  been 
adopted  in  matters  analogous  to  the  present. 
Mr.  Solicitor-General,  in  reply.     The  only  question  is,  whether  there 

of  his  descendants  to  his  discretion.  A  gifl  of  this  description  may  be  qualified  by  condition, 
as  that  the  donee  shall  not  take  till  entitled  to  possession  of  a  freehold  estate,  or  till  he  shall 
attain  twenty-one,  as  in  Trafibrd  v.  Trafibrd ;  and  then  if  the  donee  does  not  become  entitled 
to  possession  of  the  freehold,  or  does  not  attain  twenty-one,  he  cannot  Uke  the  chattels, 
becanse  it  is  not  given  to  him  till  that  event.  So  it  may  be  giren  subject  to  a  subsequent 
condition  to  defeat  his  title,  as  if  chattels  are  given  to  A.,  but  if  he  shall  die  under  twenty- 
one  without  issue,  then  over.  It  could  not  be  limited  over  upon  a  mere  remote  event  respect- 
ing a  person  unborn.  If  there  is  in  this  case  no  precedent  or  subsequent  condition,  then  the 
case  falls  within  the  mle  of  Pelham  v.  Gregory,  6  Br.  P.  C.  436,  in  which  it  was  determined, 
that  where  chattels  are  directed  to  go  in  the  same  manner  as  freehold  land,  an  absolute 
interest  vests  in  the  first  tenant  in  tail  of  the  land.  This  case  is  the  same,  ezcent  as  the 
words  as  far  as  *  by  law,*  &c.  may  vary  it.  The  gift  is  in  terms  immediate,  to  be  held  and 
enjoyed  by  the  person  entitled  to  the  real  estate,  not  by  the  person  in  possession,  or  when 
twenty-one,  but  by  persons  entitled  without  any  qualification,  unless  the  words  '  as  far  as 
law  will  permit,'  Oc.,  create  a  qualification  amountmg  to  a  precedent  or  subsequent  condition. 
But  these  words  declare  nothing  in  certainty.  They  are  capable  of  being  satisfied  by  refer- 
ence  to  the  limitations  of  the  real  estate,  and  the  difierence  in  the  nature  of  real  and  personal 
estates.  They  can  create  of  themselves  no  condition,  previous  or  sabsequent."  On  this,  see 
12  Yes.  285,  286. 
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may  not  be  superadded,  to  an  estate  tail,  a  limitation  that  is  not  too  re- 
mote in  point  of  time,  that,  if  the  party  to  whom  the  estate  tail  is  giyen 
should  die  under  twenty-one,  the  estate  shall  go  over,  and  whether  this 
limitation  would  not  be  good.  Such  a  limitation  of  the  personal  estate 
expressly  made,  would  certainly  have  been  good.  Then  the  question  is, 
whether  the  testator  can  be  supposed  to  have  meant  more  in  this  case 
than  if  he  had  said  "  to  be  heir-looms  forever."  It  was  not  attempted  to 
be  argued  in  Foley  v.  Bumell,  that  if  the  words  had  been  the  same  with 
those  in  Gawer  v.  Chosvenor,  they  must  not  have  had  the  same  effect  as 
they  had  in  that  case.  This  being  a  gift  to  the  person  taking  the  real 
estate,  the  testator  meant  that  person  should  take  the  same  interest  in  the 
chattels  as  in  the  real  estate,  qualified,  as  to  alienation,  as  far  as  he  could 
have  limited  it,  and  subject  to  its  going  with  the  realty  as  long  as  by  law 
It  might,  which  would  be  that  a  child,  not  attaining  twenty-one,  could  not 
dispose  of  it.  in  Gower  v.  Crrosvenor,  Lord  Hardwicke  thought  it  should 
go  to  a  master  to  form  a  settlement.  In  Traffard  v.  IVaford,  he  con- 
ceived he  executed  the  idea  he  threw  out  in  Gower  v.  Grosvenor :  he 
thought  it  should  go  to  the  first  tenant  in  tail  who  should  attain  twenty- 
one.  In  the  Duke  of  Bridgwater  v.  Littleton  (antea,  vol.  i.  p.  280,  note ; 
less  correctly  stated  2  Vesey,  121),  there  is  nothing  with  respect  to  the 
chattels  going  as  long  as  law  or  equity  will  permit.  In  the  present  case 
there  is  no  direct  gift  to  the  devisee  of  the  real  estate,  only  a  direction 
how  the  chattels  shall  go. 

Lord  Chancellor.  I  am  called  upon  to  say  that  the  effect  of 
[•106]  the  will  is  to  prevent  the  use  from  springing,  where,  if  it  sprang,  *it 
would  give  an  absolute  estate.  To  do  this,  I  must  determine 
that  the  use  shall  not  spring  or  vest  till  twenty-two  years  after  the  death  of 
Emma,  the  first  taker  for  life.  How  am  I  to  gather  this?  from  the  words 
"  as  far  as  the  rules  of  law  and  equity  will  permit f  (3)  This  cannot  be; 
the  uses  could  not  go  further  than  the  law  will  permit.  But  these  words 
have  their  sense ;  for  he  seems  to  have  known  that  the  personal  property 
could  not  go  so  far  as  the  real,  (a)  The  case  of  Chwer  v.  Grosvenor  has 
the  same  words :  and  it  seems  as  if  the  reporter  took  the  language  of 
Lord  Hardwicke  ;  but  there  is  a  considerable  chasm,  (4)  and  with  what 
modifications  that  was  filled  up  I  cannot  say  :  but  I  think  it  is  not  neces- 
sary to  follow  all  that  is  there  said.  Here,  the  estates  are  given  to  Emma 
for  life,  remainder  to  the  first  and  other  sons,  with  remainder  over,  and 
the  furniture,  dc.c.  is  to  go  to  the  person  entitled  to  the  estate  as  far  as  the 
law  will  permit.  The  person  entitled  seems  an  express  description  of  the 
child  of  Cecil.  The  other  cases  have  had  different  words.  In  Foley  v. 
Bumell,  it  was  contended  the  word  possession  was  in  opposition  to  rever^ 
sion ;  the  use,  there,  did  not  spring,  for  want  of  the  contingency  arising 
on  which  it  was  to  spring.  It  would  be  pedantic  to  say,  that  Gower  v. 
Crrosvenor  turns  on  the  words  *'  as  far  as  the  law  allows ;"  for  they  are  ex- 
plained by  the  different  natures  of  real  and  personal  estates.  (5)    To  do 

(3}  See  12  Yes.  286, 14  Yes.  478,  ftc. 

(4)  Lord  Redesdale's  notes  observe  that  this,  probably,  allades  to  the  manner  in  which  Mr. 
Barnardistoo  took  his  notes. 

(6)  Lord  Tburlow  here  said,  "  If  the  words  *  as  far  as  law,  &c.,  will  permit,*  are  nsed  to 
denote  the  intention  of  the  testator  that  a  settlement  should  be  made,  ana  not  to  denote  the 
manner  in  which  he  himself  devises  the  property,  I  must  send  it  to  the  Master,  now  to 
make  a  settlement.  The  words  mean  of  themselves  every  limitation  which  can  be  framed 
for  the  purpose  of  making  property  unalienable  as  long  as  may  be."  From  Lord  Redesdale*t 
notes. 

a)  See  Foley  v.  Bumell,  1  Bro.  C.  G.  286, 286,  a,  notes  (a)  and  (b) :  Alty.  Geni.  «.  Hird, 
»ro.  C.  C.  172, 173, 4  Kent  (6th  edit.),  Lect.  60,  p.  263. 
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what  is  called  for  in  this  case,  I  mast  go  much  further  than  ever  has  heen 
done  ;  for  I  know  no  instance  where  the  conveyance  has  been  carried  to 
the  utmost  extent  of  what  the  law  might  do.  I  know  conveyancers  have 
endeavored  to  frame  a  case  to  the  utmost  extent  it  can  be  carried :  but 
here  it  might  be  suspended  to  twenty-two  years  after  a  life  in  being.  He 
certainly  meant  the  son,  if  he  was  in  possession,  should  have  them.  What, 
then,  shall  they  not  be  in  possession  in  the  mean  time,  —  not  vest  in  any 
body  7  Cases  which  say  you  shall  do  all  this  for  the  testator,  by  saying 
you  shall  do  all  that  can  be  done,  will  not  do.  This  would  be  fetching 
the  intent  of  the  testator,  in  a  way  many  cases  have  said  it  cannot  be 
done.  The  property  cannot  be  rendered  inalienable  but  by  preventing 
the  use  from  springing  ,*  which  cannot  be  when  a  person  is  born  who 
would  take  absolutely.  It  would  be  a  direction  to  keep  it  unalienable  as 
long  as  could  possibly  be.  I  am  of  opinion  that  the  words  are  not  suffi- 
cient to  give  such  a  construction,  and  that,  consequently,  I  must  declare 
that  this  property  vested  in  the  son  of  Emma,  and  goes  to  the  father  as 
his  representative. 


♦Bkowne  v.  Southouse.     Lincoln's-Inn-Hall,  3d  July.  [*107] 
( Reg.  Lib.  1789.  A.  fol.  588.  b.) 

Agent  of  an  administrator  keeping  money  of  the  intestate's  in  his  hands  which  he  had  pro- 
posed to  his  principal  to  hiy  out  in  the  funds,  ordered  to  pay  interest,  (1)  [with  annual 
rents.]  (2) 

Elizabeth  Wyvil  died  5th  March,  1767,  intestate,  and  without  issue, 
possessed  of  considerable  property,  leaving  Mary  Wyvil,  her  sister,  and 
only  next  of  kin ;  who,  at  that  time,  and  to  the  time  of  her  death,  was  in- 
sane. William  Wyvil  obtained  letters  of  administration,  during  the  in« 
sanity  of  Mary  Wyvil,  and  gave  letters  of  attorney  to  the  defendant  Sout- 
house, an  attorney,  to  collect  and  get  in  the  estate  of  Elizabeth  Wyvil, 
and  to  lay  the  same  out  in  the  funds.  He  received  several  large  sums, 
and,  by  letter,  recommended  to  William  Wyvil,  that  the  moneys  received 
should  be  laid  out  in  the  3  per  cents.,  which  Wyvil  acquiesced  in  by  let- 
ter, 6th  Feb.  1766;  and  informed  the  defendant,  he  should  want  no  more 
of  the  money,  and  never  afterwards  made  any  demand  upon  him  ;  the  de- 
fendant, who,  from  time  to  time,  informed  Wyvil  that  he  had  laid  out  the 
money,  received  by  him,  in  the  funds  or  otherwise,  but  which  the  defend- 
ant, in  fact,  always  kept.  William  Wyvil  died  about  November  1780, 
and  appointed  the  other  defendants  his  executors.  Mary  Wyvil  died  about 
5th  April,  1786,  intestate  and  insane,  and  left  plaintiff,  her  aunt  and  next 
of  kin,  who  obtained  letters  of  administration  de  bonis  nan  of  Eliza- 
beth Wyvil,  and  also  administration  of  Mary  Wyvil,  and,  in  that  capacity, 
filed  the  present  bill,  for  an  account,  against  the  defendant  Southouse, 
and  the  executors  of  William  Wyvil,  praying  also  interest  for  the  sums 
which  the  defendant  Southouse  kept  in  his  hands,  and  did  not  improve  at 
interest. 

(1)  Vide  Newton  v.  Benoet ;  Perkins  v.  Baynton ;  and  Treves  v.  Townsbend,  antea, 
1  vol.  359,  375,  334,  with  the  Editor's  notes  ;  also  Littlehales  r.  Gascovne,  antca,  73,  ana 
Franklin  v.  Smith,  postea,  433  ;  Tebbs  v.  Carpenter,  1  Madd.  Rep.  290,  &c.,  304,  &c.  &c. 

(2)  "  At  what  particular  times  he  received  any  sums  of  money,  and  when  he  could  have 
laid  out  the  same."  The  Master  was  to  make  annual  rests,  on  the  balances  in  his  hands, 
and  compute  interest  on  such  annual  rests,  at  the  rate  of  4  per  cent,  per  annam.  —- 
R.  L. 
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The  defendant,  by  his  answer,  sat  forth  an  acconnt  of  the  moneys  re- 
ceived and  laid  out ;  by  which  it  appeared  that  he  had,  from  time  to 
time,  large  balances  in  his  hands :  but,  with  respect  to  the  payment  of 
interest,  he  made  two  defences.  1st.  That  he  had  received  no  orders 
or  instructions  to  lay  out  the  money.  2dly.  That  he  had  blended  the 
money  with  his  own,  (a)  and  conceiving  himself  liable  to  account  for,  or 
pay  the  money,  he  kept  sufficient  by  him,  or  in  his  banker's  hands,  for  the 
purpose. 

It  was  in  evidence,  that  there  was  a  loss,  by  the  moneys  received  not 
being  regularly  laid  out,  of  about  800/. 

Lord  Chancellor  said,  that  it  was  a  clearly  established  point,  that  the 
defendant  had  received  money,  but  that  that  would  not  have 
[•108]  'bound  him,  if  he  had  not  been  under  a  duty  to  make  interest  of 
it  for  the  benefit  of  the  estate;  because,  then,  it  would  only  be 
holding  the  money  as  a  banker  holds  it ;  but  here  was  an  employment,  ac- 
cepted by  the  defendant  Southouse,  to  lay  out  the  money  from  time  to 
time.  It  is  said,  he  is  not  liable,  because  an  administrator  is  not  bound 
to  invest  the  moneys  in  his  hands,  so  as  to  make  interest,  (6)  but  here  he 
has  bound  himself.  Therefore  an  account  must  be  taken  (2)  of  the  times 
when  he  received  moneys  belonging  to  the  estate,  and  when  he  ought  to 
have  laid  them  out,  (c)  and  he  must  answer  interest  at  4  per  cent,  from 
the  times  when  he  ought  to  have  laid  them  out.  {d) 

(2)  See  note  (2)  in  the  preceding  page. 

(a)  See  Oamiss  v,  Gardiner,  1  Edw.  128  :  Eellett  v.  Rathbnn,  4  Paige,  102;  Walker  «. 
Woodward,  1  Russ.  107 ;  Sutton  v.  Sharp,  1  Russ.  146. 

(6)  See  Thompson  v.  Sanders,  6  J.  J.  Marsh.  99  ;  SpniiU  v.  Cannon,  2  Dev.  &.  Bat.  Eq. 
400  ;  Walton  v.  Avery,  ib.  406 ;  M'Caw  v.  Blevit,  1  Bai.  Eq.  98  ;  Dexter  v.  Arnold,  3  Ma- 
son, 284 ;  Webb  v.  Conn.  Litt.  Sel.  Ca.  476.  Generally,  executors  and  administrators,  and 
others,  standing  in  like  situations,  are  liable  to  pay  mterest  on  funds,  which  they  nare 
detained  in  their  hands,  unless  they  have  retained  the  funds  for  purposes  sanctioned  liy  the 
law,  Pace  r.  Burton,  1  M'Cord,  Ch.  250 ;  Taveau  v.  Ball,  ib.  469  ;  M'Caw  v.  Blewit,  nbi 
supra ;  Brown  o.  Vinyard,  1  Bai.  Eq.  460 ;  Lafont  v.  Ricard,  ib.  4S7  ;  Chemut  v.  Strong, 
2  Hill,  Ch.  160;  Thomas  v.  Fred.  Co.  School,  9  Gill  &  J.  116  ;  Arnett  v.  Linney,  Dev.Eq. 
369 :  Fowler  v.  Garret,  3  J.  J.  Marsh.  681  ;  Dunscomb  v.  Dnnscomb,  1  John.  Ch.  610 ; 
Manning  «.  Manning,  l  John.  Ch.  620. 

(c)  See  Goodchild  v.  Fenton,  3  Young.  &  Jer.  481  ;  2  Williams,  Ex.  Pt.  4,  Bk.  2,  ch.  2, 
f  2,  p.  1132,  1133,  and  cases  cited  ;  Fonbl.  Eq.  Bk.  2,  ch.  7,  §  6,  notes. 

(<f)  See  2  Williams,  Ex.  Pt.  4,  Bk.  2,  ch.  2,  f  2,  p.  1134,  and  cases  cited ;  Treves  9. 
Townshend,  1  Bro.  C.  C.  384;  Newton  v.  Bennet,  1  Bro.  C.  C.  369,361,  362.  and( 
collected. 


Harrison  v.  Natlor. 

[Vide  S.  C.  3  Cox,  347,  348,  &c.]    Lincoln's-Inn-HaU,  6th  July. 

(Reg.  Lib.  1789.  A.  fol.  630.  b.) 

Testator  gives  lencies,  to  be  raised  by  the  means  aAer  pointed  out ;  then  directs  an  estate 
to  be  purchaser,  a  sum  to  be  raised  for  maintenance,  and  the  residue  of  the  rents  to  be  ap- 
plied to  raise  the  legacies,  and  in  default,  makes  the  estate  liable :  The  lencies  are  not  per- 
sonal, but  a  charge  on  the  real  estate ;  and  one  of  the  legatees  dying  an  infant,  the  legacy 
shall  not  be  raised  for  the  administrator.  (1) 

Thomas  Natlor,  bj  will,  bequeathed  5000/.  to  his  natural  daughter, 
now  Elizabeth  Harrison,  one  of  the  plaintiffs,  and  3000/.  to  his  unborn 

(I)  See  a  much  more  full  report  of  this  case  in  2  Cox.  247,  ftc. ;  from  whence  it  appears 
there  was  another  material  pomt,  which  is  there  accniately  stated. 
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child,  to  be  paid  them  when  they  should  respectively  attain  the  age*  of 
twenty-one,  unless  on  account  of  their  misconduct,  the  trustees  of  his 
will  should  think  fit  to  postpone  the  payment  till  they  should  respectively 
attain  the  age  of  twenty-four ;  and  which  legacies,  he  directed,  should  be 
collected  and  raised  in  the  manner  and  by  the  means  thereinafter  pointed 
out  and  explained.  He  then  directed  his  executors,  after  satisfying  all 
debts  and  legacies,  to  lodge  and  vest  the  remainder  of  his  personal  estate 
in  bank  stock  :  and  desired  them  to  purchase  a  certain  estate,  formerly 
belonging  to  his  family,  if  the  same  could  be  purchased  ;  and  if  it  could 
not,  to  purchase  some  other  freehold  estate.  And  he,  by  his  said  will, 
gave  and  devised  such  freehold  estate,  when  purchased,  to  his  natural  son 
Thomas  Naylor  and  to  the  male  heirs  of  his  body  for  ever,  and  if  he 
should  die  without  issue  male,  then  to  the  heir  male  of  his  natural  daugh- 
ter Elizabeth,  provided  he  assume  the  name  of  Naylor ;  but  if  his  said 
natural  daughter  should  have  no  issue,  then  to  her  next  heir-at-law,  pro- 
vided he  assume  the  name  of  Naylor.  He  then  directs  the  sum  of  225/. 
per  annum  to  be  applied  out  of  the  rents  and  profits  of  his  said  estate, 
for  and  towards  the  maintenance  of  his  said  children ;  and  directed  and 
required  the  executors  to  apply  the  residue  and  the  remainder  of  the  rents 
and  profits  of  the  said  estate  to  the  purpose  of  raising  and  pro- 
viding the  legacies  ^thereby  given  to  his  said  natural  children:  and  [*i09] 
if  the  said  rents  and  profits  proved  insufficient,  then  he  made  the 
estate,  so  to  be  purchased,  chargeable  with  the  payment  of  the  same, 
or  the  remainder  thereof. 

The  child,  who  was  unborn  at  the  time  of  the  testator's  making  his  will, 
died  an  infant,  and  administration  was  obtained  by  authority  of  a  sign 
manual.  Elizabeth  intermarried  with  plaintiff,  Harrison ;  but  there  was 
no  issue  of  the  marriage.  The  bill  prayed  directions  and  execution  of 
the  trusts. 

Mr.  Mansfield^  for  the  plaintiff.  The  money  to  be  laid  out  in  the  pur- 
chase of  a  freehold  estate,  is  that  which  shall  remain  after  payment  of 
debts  and  legacies. 

When  the  legacy  has  lapsed  by  the  death  of  the  legatee,  on  account  of 
its  being  charged  upon  a  real  estate,  the  estate  has  been  in  the  possession 
of  the  testator  at  the  time  of  his  death ;  whereas  this,  if  it  be  to  affect 
real  estates,  is  a  charge  on  an  estate  to  be  purchased  :  but  we  contend  that 
it  is  charged  on  the  personal  estate,  and  that  the  real  is  not  to  be  pur- 
chased till  the  legacies  are  paid.  The  testator  intended  his  estate  to  be 
so  limited,  as  to  secure  an  estate  to  the  male  heirs  of  Thomas  Naylor, 
and,  in  failure  of  them,  to  the  male  heirs  of  Elizabeth  ;  for  which  purpose 
the  plaintiffs  submit,  that  the  conveyance  ought  to  be  to  Naylor  for  life, 
in  strict  settlement ;  the  remainder  to  the  heirs  male  of  Elizabeth. 

Mr.  Solicitor-General,  for  defendant  Naylor,  submitted,  that  the  legacy 
was  to  be  considered  as  charged  upon  land ;  and  the  legatees  having 
died  before  the  same  was  raisable,  that  the  same  sinks  into  the  land,  (a) 

It  is  admitted  the  legacy  is  in.preesenti,  though  solvendum  infuturo. 

By  the  words,  "  the  legacies  to  be  collected  and  raised  in  manner  after- 
mentioned,*'  the  testator  cannot  be  considered  to  have  intended  the  legacy 

(a)  2  Williams,  £z.  Pt.  3,  Bk.  3,  ch.  2,  §  6,  p.  780,  781 ;  Ram  on  Assets,  ch.  6,  f  14^  p.  127, 
128,  BDd  numerous  cases  cited,  ch.  14,  f  2,  p.  211,  212.  See  Birdsall «.  Hewlett,  1  Paige,  32 ; 
Marsh  v.  Wheeler,  2  Edw.  166. 

This  seems  to  be  otherwise,  where  the  payment  of  the  legacy,  charged  on  real  estate,  is 
postponed  for  the  convenience  of  the  estate,  or  of  the  person  chaxsed  with  the  payment  of 
the  legacy ;  Harris  v.  Fly,  7  Paige,  421  ;  Ooulbonme  v.  Brooks,  2  Young.  &  Coll.  639. 
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shoald  be  paid  out  of  the  personal  estate  before  the  purchase  of  the  real, 

he  having  afterwards  charged  the  real.     His  intention  seems  to 

[*110]  have  been,  that  his  estate  ^should  be  settled  upon  his  son,  charged 

with  the  legacies  to  his  other  children,  and  the  225/.  per  annum 

for  their  maintenance  and  education. 

Where  a  legacy  is  given  by  a  stranger,  charged  upon  land,  though  with 
interest,  if  the  legatee  dies,  it  will  sink  into  the  land,  Oawler  v  Standewicke 
(ante,  v.  i.  p.  106) ;  but  there  can  be  no  doubt,  where  it  is  given  by  a  father 
by  way  of  portion,  this  Court  will  not  charge  the  estate  with  it,  if  the  child 
dies  before  he  wants  it.  It  is  clear,  that  the  testator  here  was  anxious 
to  provide  an  entailed  estate  in  his  family. 

Lord  Chancellor. — I  thought  at  first  it  was  a  mere  personal  legacy ;  but 
I  doubt,  upon  the  whole,  whether  it  must  not  be  considered  as  charged  on 
the  land,  the  testator  having  referred  to  the  manner  in  which  it  is  to  be 
raised,  and  having  afterwards  provided  for  the  payment  of  it,  by  charging 
his  real  estate,  (a)  The  moment  the  money  ought  to  be  laid  out  in  land, 
it  must  be  considered  as  a  real  fund,  and  therefore  within  the  common 
rule. 

The  conveyance  was  therefore  directed  to  be  to  Thomas  Naylor  (2)  in 
tail  male,  remainder  to  trustees  to  support  contingent  remainders;  re- 
mainder  to  the  heirs  male  of  Elizabeth ;  (3)  and  if  she  should  die  with* 
out  heirs  male,  remainder  to  the  heirs  male  of  the  testator  in  fee.  (4)  (6) 

(2)  The  decree  in  R.  L.,  directing  a  settlement  on  "  T.  L.  and  his  heirs,  in  tail  male,"  is 
not  agreeably  to  the  directions  flpven  by  Lord  Thurlow,  or  to  the  object  he  had  clearly  in 
▼iew.  See  it  noticed  in  Hahergnam  9.  Vincent,  2  Ves.  jun.  234,  235,  and  Stansfield  v.  Ha- 
bergham,  10  Ves.  281,  note. 

(3)"Infee."— R.  L. 

(4)  See  this  approved  of,  subject  to  the  observations  in  note  (2),  per  Lord  EUdon  G.  10  Ves. 
281. 

(a)  See  Ram  on  Assets,  ch.  6,  f  2,  p.  89,  &«.,  and  cases  cited. 

(6)  The  following  account  of  the  otner  point  m  this  cause  is  given  by  Mr.  Cox :  —  **  As  to 
the  second  question,  his  Lordship  said  it  was  impossible  to  argue  against  Thomas  Naylor's 
having  an  estate  tail  in  the  estates  to  be  purchased  ;  but,  as  there  were  remainders  over,  the 
money  must  be  invested,  and  the  land  settled,  to  the  use  of  Thomas  Naylor,  and  the  heirs  of 
his  body,  with  a  contingent  remainder  to  the  oerson,  who  should  answer  the  description  of 
heir  male  of  Elizabeth  rTay lor,  at  the  time  ot  her  death  in  tail,  with  remainder  to  the  right 
heir  of  the  testator.  Mitford  then  su^ested,  that,  as  this  was  an  executory  trust,  the  Court 
would  interpose,  after  the  estate  tail  m  Thomas  Naylor,  a  limitation  to  trustees  to  preserve 
the  contingent  remainders  to  the  heir  male  of  Elizabeth,  &c.  And  his  Lordship  was  of 
opinion,  that  such  a  limitation  should  be  inserted.  His  Lordship  declared,  that  the  uses 
were  to  be  to  Thomas  Naylor  and  his  heirs  in  tail  male,  with  remainder  to  trustees  to  sup- 
port contingent  remainders  ;  remainder  to  the  heirs  male  of  Ellizabeth  Harrison  in  fee,  and 
if  she  should  have  no  heirs  male,  then  to  the  heirat-iaw  of  the  said  testator  in  fee.  Reg. 
Lib.  A.  1789,  fol.  632.  See  the  notice  taken  of  this  by  Wilson  J.,  and  Buller  J.,  in  Haberg- 
ham  V.  Vincent,  post,  vol.  iv.,  and  particularly  by  Lord  Eldon  in  Stansfeld  v.  Habergham, 
10  Ves.  280.  Mr.  Vesey,  in  a  note  (ib.)  observes,  that  in  a  subsequent  branch  of  this  cause 
the  Master  of  the  Rolls  noticed  the  inaccurate  language  of  the  decree  as  it  stands  in  the 
Rejgistrar'B  book  in  the  limitation  to  Thomas  Naylor  ana  the  testator's  natural  son  and  his 
heirs  in  tail  male.  —  Eden. 
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Caret  v.  Goodinge  [wtn].     Lincoln's-Inn-Hall,  7th  July. 
(Reg.  Lib.  1789.  A.  fol.  507.  b.) 

Testator  gave  his  brother  and  nephew  legacies,  and  appointed  them  ezecntors,  but  did  not 
dispose  of  the  residue.  They  were  indebted  to  him  m  unequal  sums ;  this  is  no  release  of 
the  debu,  (1)  and  they  are  trustees  for  the  next  of  kin,  as  to  the  residue.  (1) 

6ood[wtn,]  the  testator,  by  will  dated  June,  1783,  gave  to  the  de« 
fendant,  his  brother  Henry  Goodwjn,  500/.,  and  to  his  nephew,  the 
defendant,  Henry  Goodwyn,  jun.  500/.,  (2)  and  appointed  them  executors, 
but  made  no  disposition  of  the  residue.  He  also  wrote  a  letter  (3)  to  the 
nephew,  in  which,  among  other  things,  he  referred  him  to  certain  letters 
in  Chambers's  dictionary  as  worth  looking  for,  and  directed  him  to  pay  the 
plaintiff,  Carey,  200/. 

*Henry    Goodwyn,   the  brother,  was  indebted  to   the  testator  [*1 11] 
7000/.,  and  Henry  Goodwyn,  jun.  was  indebted  to  him  1000/.,  at  the 
time  of  decease.     Upon  searching  the  titles  referred  to  in  Chambers's  dic- 
tionary, bank  notes  were  found  to  a  considerable  amount. 

The  bill  was  by  the  next  of  kin,  and  prayed  an  account  of  the  personal 
estate  of  the  testator,  and  particularly  of  the  sums  in  which  the  executors 
were  indebted  to  him,  and  payment  of  the  same  to  the  plaintiffs. 

Mr.  SolicitoT'General,  and  Mr.  Mansfield,  for  the  defendants,  contend- 
ed; 1st.  That  the  appointment  of  the  brother  and  nephew  executors,  is 
an  extinguishment  of  the  debt.  This  is  clearly  so  at  law ;  and  there  is 
no  case,  in  this  Court,  where  it  has  been  held  otherwise,  except  where 
there  has  been  a  direct  gift  of  the  residue.  That  was  the  case,  in  Brown 
▼.  Selwyn,  For.  240,  and  eren  there.  Lord  Talbot  spoke  of  it  as  an  un- 
decided point :  but  there  is  no  case  where  it  has  not  been  held  an  extin- 
guishment against  the  next  of  kin. 

2d.  That,  having  (by  this  mean)  unequal  legacies,  and  there  being  no 
disposition  of  the  residue,  the  brothers  as  executors  were  entitled  to  it. 
That  by  appointing  them  executors,  the  testator  had  shown  his  intention 
of  giving  them  the  personal  estate :  that  he  had  not  lefl  it  here  to  the  mere 
appointment,  as  the  letter  to  the  nephew  was  not  unimportant ;  (4)  the 
reference  to  the  parts  of  Chambers's  dictionary,  where  the  notes  were 
found,  is  tantamount  to  saying,  you  will  pay  Carey  200/.  out  of  the  notes, 
and  will  take  the  remainder.  It  is  inconsistent  with  the  idea  of  their 
being  executors  in  trust. 

Lord  Chancellor  said,  he  thought  it  had  been  a  settled  point  in  this  . 
Court,  that  the   appointment  of  the  debtor  executor,  was  no   more  than 
parting  with  the  action  :  (a)  and  declared  it  a  trust  for  the  next  of  kin.  (a)(6) 

(1)  See  Berry  V.  Usher,  11  Ves.  87,  ftc. :  Phillips  v.  Phillips,  1  Ch.  Ca.  292,  and  Yelv. 
160  ;  Brown  v.  Selwin,  Forr.  240,  9uc. ;  Vide  etiam  Har^.  G.  Lit.  264  6.  note  (1). 

(2)  And  to  each  of  his  chiMren  100/.  a  piece,  with  various  other  legacies.  —  R.  L. 

(3)  Some  part  of  this  letter  (which  was  proved  as  a  testamentary  writing),  seems  very 
material  in  favor  of  the  esecutors,  and  a^faiost  the  decision.  It  was  as  follows :  "  As  I 
design  shortly  to  make  a  new  will,  wherein  1  shall  devise  my  H.  estate  to  you^  and  aAer 
your  decease,  to  your  son,  &c.,  I  hope  your  father  will  make  no  objection  to  this  rnv  last 
request ;  and  as  you  are  both  joint  executors  to  this  my  last  will,  that  you  will  pay  J.  Carey, 
Esq.,  200/.  on  my  account.  In  Chambers's  Dictionary  vou  will  find  (mentioning  the  titles), 
something  worth  looking  for.  Wish  yon  health  and  happiness,  being  your  affectionate 
mcle,  W.  O." 

(4)  See  the  letter  from  R.  L.  in  the  preceding  note,  and  the  Editor's  observations. 

(a)  Wankford  v.  Wankfoid,  1  Salk.  299 ;  Winship  v.  Bass,  12  Mass.  199 ;  Stevens  r.  Gay- 
lord,  11  Mass.  266;  Hays  v.  Jackson,  6  M«M.  149;  Big^low  v.  Bigelow,  4  Ham.  138; 
(6)  See  note  (h)  in  the  next  pag«. 
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Freakier  ».  Fox,  9  Barn.  &  Cress.  130  j  Lockier  «.  Smith,  1  Keb.  318  j  Cocks  v,  Bonadaae, 
Chill.  &  Hal.  642,  n. ;  Kinney  v.  Ensign,  18  Pick.  232,  236  ;  Hobart  v.  Slpne,  10  Pick.  220 ; 
Ritchie  v,  Willianis,  11  Mass.  60;  Ips.  Manuf.  .Co.  v.  Stonr,  6  Metcalf,  310;  Baeon  v. 
Fainnan,  6  Conn.  121  ;  2  Story,  Eq.  Jur.  ch.  33,  §  1209  ;  Berry  v.  Usher,  11  Ves.  90; 
2  Williams,  Ex.  Pi.  3,  Bk.  3,  ch.  2,  §  9,  p.  811,  &«. :  Pusey  r.  Clemson,  9  Ser«.  &  BawIc, 
208  ;  Ram  on  Assets,  ch.  8,  «  2,  p.  160  ;  Hall  v.  Hall,  2  M'Cord,  Ch.  304  ;  Decker  r.  Miller, 
2  Paige,  149  ;  Siagg  v.  Beekman,  2  Edw.  89  ;  Marvin  v.  Slone,  2  Coweo,  781 ;  Thomas  v. 
Thompson,  2  John.  471.  ^      .  j.  ■ . 

(6)  For  the  cases  and  doctrine,  in  reference  to  executors  being  trastees  for  the  next  of  km. 
see  Martin  v.  Rebow,  1  Bro.  C.  C.  166,  note  (a)  ;  Bowker  v.  Hunter,  1  Bro.  C.  C.  334,  and 
notes ;  Dean  v.  Dalton,  2  Bro.  C.  C.  636,  and  the  American  doctrine  sUted,  and  cases  dted 
in  the  notes. 


[*112]  *E£BLE  V.  Thompson.     Lincoln 's-Inn-Hall,  7th  July. 

(Reg.  Lib.  1789.  A.  fol.  484.  b.) 
One  trustee  suffering  the  other  to  have  trust-money,  (1)  under  a  note  of  hand,  (2)  held  liable. 

Thompson  and  Pyefinch  were  co-trustees.  A  sum  of  10961  was  paid 
to  Pyefinch,  on  account  of  the  trust  fund,  he  lent  it  to  Thompson,  and 
took  a  note  of  hand. 

Pyefinch  aod  Thompson  were  both  become  bankrupts. 

Lord  Chancellor  said,  if  a  trustee  will  suffer  a  co-trustee  to  obtain  a 
sum  of  money  belonging  to  the  trust  estate,  they  are  both  liable  :  and  or- 
dered the  debt  to  be  proved  against  both  estates.  (3)(o) 

(1>  Vide  Sadler  o.  Hobhs,  anua,  1  vol.  114,  and  Scurfield  v.  Howes,  antea,  90,  with  the 
Editor's  notes ;  Underwood  r.  Stephens,  1  Meriv.  712,  &c.  •{2  Story,  Eq.  Jur.  ch.  33, 
§  12S4,  and  notes  and  cases  cited.  ^ 

(2)  See  also  Wilkes  o.  Steward,  and  Lannton  v.  Olivant.  Cooper,  Ca.  Ch.  6, 4t  83. 

(3)  And  his  Loniship  refused  Pyefinch  ana  his  assignee  their  costs.  —  R.  L.^ 

(a)  Though  it  seems  at  one  time  to  have  been  thought  not  to  have  lieen  a  breach  of  trust 
in  executors  or  trustees^  lending  money  upon  personal  security,  Harden  v.  Parsons,  1  Eden, 
145,  yet  the  contrary  is  now  distincUy  established.  Ryder  v.  Bickerton,  1  Eden,  149,  n. ; 
Adye  o.  Feuilleteau,  I  Cox,  24 ;  Wilkes  v.  Steward,  Cfoop.  Ch.  Rep.  6.  As  to  the  cases 
upon  the  general  doctrine  of  the  liability  of  trustees  and  executors,  vide  Sadler  v.  Hobbs, 
ante.  vol.  li.  114  ;  Scurfield  v.  Howes,  ante,  90;  Rowth  v.  Howell,  S  Ves.  666;  Knight  v. 
Lonl  Plymouth,  cit.  ib. ;  Hovey  o.  Blakeman,  4  Ves.  696 ;  Bacon  v.  Baoon,  6  Ves.  331  ; 
Adams  v.  Claxton,  6  Ves.  236  ;  Caffrey  v.  Darby,  ib.  488;  Chambers  v.  Minchin,  7  Ves. 
186  ;  Doyle  v.  Bbtke,  2  Sch.  &  Lef.  231  ;  Brice  v.  Stokes,  11  Ves.  319 ;  Langford  v.  Gas- 
coyne,  ib.  333 ;  Wren  v.  Kirton.  ib.  377 ;  Lord  Shipbrook  v.  Lord  Hinchinbrook,  16  Ves. 
477  ;  Tebbs  9.  Carpenter,  1  Madd.  Rep.  290  ;  Underwood  v.  Stevens,  1  Meriv.712.  —  JSdoi. 
4(  A  trustee,  who  stands  by  and  sees  a  breach  of  trust  committed  by  his  co-trustee,  becomes 
responsible  for  that  breach  of  trust.  Booth  v.  Booth,  1  Beavan,  196.  See  also  cases  col- 
lected in  notes  to  Sadler  v.  Hobbs,  2  Bro.  C.  C.  114  ;  Mumford  v.  Murray,  6  John.  Ch.  U| 
462.  } 


The  Earl  of  Abingdon  v.  Butler  and  Another. 

LincolnVInn-Hall,  9th  Joly.     [Vide  S.  C.  1  Yes.  jun.  206,  and  3  Cox.  360.] 

(Reg.  Lib.  1789.  A.  fol.  502.) 

The  tenant  having  by  misrepresentation  and  collusion  (\)  with  the  plaintiff's  steward 
obtained  a  renewal  of  a  lease  for  lives  as  if  one  only  had  dropped,  and  two  were  to  be  ex- 
changed, wben  in  fact  two  lives  had  fallen,  decreed  to  pay  the  value  of  the  two  lives  ;  and 
shall  not  have  the  option  of  delivering  up  the  new,  and  atiiding  by  his  former  lease. 

The  plaintiff  being  seised  for  life  of  the  manor  of  Cumner,  in  the  coanty 
of  Berks,  with  a  power  of  leasing  for  twenty-one  years,  or  three  liyes  In 

(I)  Vide  (inter  alia)  Beaumont  v.  Boultl>ee,  7  Vet.  699,  610,  611. 
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being:  by  lease  dated  S4th  Octdber,  1766,  demised  certain  premises 
tberein  described,  and  being  part  of  tbe  said  manor,  to  John  Grodfrey,  to 
bold  for  the  term  of  ninety-nine  years,  if  the  same  John  Godfrey,  Bertie 
Thomas  Egerton,  and  Jane  Polly  Egerton,  or  either  of  them,  should  so 
long  live,  under  the  rents  therein  reserved ;  this  lease  by  mesne  assign- 
ments came  into  the  possession  of  the  defendant  Ralph  Butler. 

In  1780,  John  Godfrey  died,  and  in  1785,  Bertie  Thomas  Egerton  died, 
by  which  the  interest  of  the  defendant  Ralph  Butler  was  reduced  to  one 
life  only,  viz.  that  of  Jane  Polly  Egerton. 

Tbe  defendant  Butler,  in  1786,  being  desirous  of  obtaining  a  new 
lease,  and  of  substituting  the  names  of  his  three  sons,  William  Butler, 
Ralph  Butler,  and  John  Butler,  for  the  lives  of  the  persons  deceased,  and 
for  that  of  Jane  Polly  Egerton;  applied  to  the  defendant  Penson,  who  was 
then  steward  to  the  plaintiff  of  his  manor  of  Cumner,  to  settle  terms  for 
the  renewal  of  the  lease.  The  bill  charged,  that  both  the  defend- 
ants knew  at  the  *time  that  Bertie  Thomas  Egerton  was  dead,  as  [*11d] 
well  as  John  Godfrey ;  but  this  was  denied  by  the  answers. 

The  bill  also  charged  that  the  rule,  which  the  steward  had  always  fol- 
lowed in  renewal  of  leases  in  the  said  manor,  had  been,  to  assess  one 
year's  purchase  for  changing  a  life,  and  seven  years'  purchase  for  adding 
two  lives  to  one,  according  to  the  yearly  value  appearing  in  a  book  in  the 
possession  of  the  defendant  Penson.  And  that  it  appeared  by  the  said 
book,  that  the  estate  comprised  in  the  said  lease  was  valued  at  102/.  per 
annum,  but  that  the  defendants  agreed  that  the  fine  should  be  assessed  as 
if  Bertie  Thomas  Egerton  was  living,  which  would  only  be  adding  a  life  in 
the  place  of  John  Godfrey ;  and  it  appearing  to  be  the  practice,  that  the  fine 
ttpon  adding  one  life  to  two,  was  two  years'  purchase,  the  defendants 
agreed  that  the  fine  should  stand  at  200/.  as  if  two  lives  had  been  in  being, 
and  that  nothing  should  be  paid  for  exchanging  the  lives  of  Bertie  Thomas 
Egerton,  and  Jane  Polly  Egerton,  for  those  of  two  of  the  sons  of  defend- 
ant Butler.  The  matter  being  thus  represented  to  the  plaintiff  (though 
the  exchange  of  two  lives,  and  the  renewal  of  the  other  were  entered 
in  the  contract  book),  and  the  sum  of  200/.  being  accordingly  paid, 
plaintiff  executed  a  lease  bearing  date  10th  October,  1786,  of  the  premises, 
to  the  defendant  Butler,  *for  the  term  of  ninety-nine  years,  if  William  Butp 
ler,  Ralph  Butler,  and  John  Butler  (sons  of  defendant  Butler,  or  either 
of  them,  should  so  long  live);  that  the  defendant  Butler  called  upon  the 
plaintiff  in  town  for  the  lease,  which  was  delivered  to  him,  but  the  defend- 
ant did  not  inform  the  plaintiff,  that  Bertie  Thomas  Egerton  was  then  dead. 

The  plaintiff,  afterwards,  discovering  that  Bertie  Thomas  Egerton  was 
dead  at  the  time  of  granting  the  lease,  applied  to  defendant  to  pay  him 
the  difference  of  the  fine  as  upon  the  substitution  of  two  lives,  which  the 
defendant  refused. 

The  oriflrinal  bill  had  prayed  that  the  lease  might  be  delivered  up  to  be 
cancelled  [on  repayment  of  the  said  sum  of  200/.  which  the  plaintiff  offered 
to  repay.] 

The  defendant  by  his  answer,  (1)  submitting  to  deliver  up  the  new, 
and  to  abide  by  his  old,  lease,  npon  repayment  of  the  200/.  actually  paid. 

(I)  Admitted,  that  befora  he  took  awty  the  lease  he  knew  of  the  second  life  having  drop- 
ped, and  that  be  did  not  acquaint  the  plaintiff  of  the  fact,  but  he  denied  any  knowledge  of 
the  ftct  at  the  time  of  his  contract  for  the  lease.  From  Mr.  Cox's  MS.  notes.  The  like 
also  appears  in  Mr.  Cox*s  Rep.  261 . 

It  appears  bv  the  report  of  the  judgment,  in  1  Yes.  209,  210,  that  the  Lord  Chancellor 
held  tnat  the  plaintiff  lost  the  benefit  of  those  admissions  bv  the  amendment  of  his  bill.  If, 
however,  amendments  are  to  matters  merely  collateral,  a  defendant  will  be  bound  by  his 
former  admissions.    Vide  Spurrier  9.  Lady  Fitzgerald,  6  Yes.  648,  556. 
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[*114]  *Tbe  plaintiff  amended  his  bill,  (2)  and  prayed  that  it  might  be 
declared,  that  the  lease  was  fraudulently  obtained,  and  that  the 
defendant  Butler  might  [either]  be  decreed  to  pay  to  the  plaintiff  the 
further  sum  of  616/.  or  such  sum  as  the  Court  should  think  a  fit  consider- 
ation for  the  renewal  [or  to  deliver  up  the  said  lease  on  repayment  of  the 
said  sum  of  200/.] ;  and  in  default  of  payment  by  defendant  Butler,  that 
defendant  Penson  might  be  decreed  to  pay  the  same. 

On  the  part  of  the  plaintiff,  Mr.  Attorney-General  contended,  that  as 
the  defendant  had  pressed  for  the  execution  of  this  contract,  upon 
grounds  which  he  knew  to  be  false,  he  was  bound  to  abide  whatever  might 
be  the  real  value  of  the  contract,  upon  a  reference  to  the  Master. 

He  also  contended,  that  the  suit  was  made  necessary,  even  to  the 
point  of  rescinding  the  contract,  by  the  defendant's  refusal  either  to 
abandon  the  lease,  or  to  pay  the  just  value  of  it. 

The  plaintiff  read  a  deposition,  proving  this  refusal ;  and  he  also  read 
the  admission  of  the  defendant  in  his  answer,  that  soon  after  the  exe- 
cution of  the  lease,  he  called  upon  I^rd  Abingdon,  and  concealed  the 
fact  that  another  life  had  dropped ;  alleging,  as  a  reason  for  that  conceal- 
ment, his  fear  of  losing  the  200/.  unless  he  had  the  estate  as  a  security 
for  it. 

Lord  Chancellor  said,  he  had  some  doubts  whether  the  fraud  im- 
puted, was  proved ;  that  is,  whether  there  was  fraud  in  obtaining  the 
lease. 

Mr.  Hardinge^  of  the  same  side  with  the  Attomey-Oemral^  insisted 
that  the  lease  was,  in  a  correct  sense  of  the  word,  obtained  by  fraud ; 
though  perhaps  that  fraud  may  have  originated  after  the  execution  of  the 
instrument :  but,  that,  before  the  delivery  of  it,  the  defendant,  in  the  very 
moment  of  asking  for  it,  concealed  a  fact,  which,  if  the  lessor  had  known, 
he  would  have  countermanded  the  direction  to  deliver  the  instrument : 
that  he  obtained  it,  therefore,  that  is,  obtained  the  possession  and  advantage 
of  it,  by  a  palpable  cheat 

The  Lord  Chancellor  immediately  adopted  this  reasoning,  and  then 
stated  his  doubts,  whether  the  plaintiff  was  not  entitled,  even  to  an 
[*  115]  option,  according  to  his  amended  bill,  between 'rescinding  the 
contract,  and  upholding  it  upon  payment  of  the  value  of  the  differ- 
ence. 

Mr.  SoKcitor^General  argued,  that  no  such  thing  was  ever  done,  and 
that  reinstatement  of  the  parties  in  their  condition  before  the  contract, 
was  the  single  equity  that  could  be  reached  in  cases  of  the  most  unquali- 
fied fraud :  that  the  Court  never  punished  fraud  in  one  contract  actually 
made,  by  forcing  upon  the  author  of  that  fraud  another  contract,  which  he 
never  dreamed  of  making. 

Then,  as  to  the  reinstatement,  he  insisted  that  it  was  offered  by  the 
defendant,  in  his  answer  to  the  original  bill ;  that  the  plaintiff,  instead  of 
accepting  the  offer,  had  filed  a  new  and  amended  bill,  widening  his 
equity,  insisting  upon  the  option,  and  claiming  to  establish  the  lease 
upon  a  new  valuation ;  though  his  original  bill  affected  only  to  rescind 
the  contract,  and  though  he  had  himself  made  an  offer  to  the  defendant, 
prior  to  the  bill,  upon  the  idea  of  merely  reinstating  the  parties.  He 
argued,  therefore,  that  the  plaintiff  should  pay  his  own  costs  of  the 
amended  bilL 

Lord  Chancellor  (3)  held,  that  as  the  firaud  was  in  the  article  of.price, 

(2)  And  after  stating  that  the  value  of  the  new  lease  was  in  hex  616/.  beyond  the  money 
actually  paid,  which  was  but  20(tf.,  it  prayed,  6ec.    From  Mr.  Coz*s  notes. 

(3)  See  the  judgment  ia  2  Cos,  262,  and  more  especially  in  1  Yes.  jon.  206  -810. 
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and  the  estate  acquired  by  that  fraud,  the  person  defrauded  had  an  equity 
in  correcting  the  value,  and  compeilinflr  the  person,  who  had  so  defrauded 
him,  to  pay  it.  He  adverted  to  a  case  from  Ireland,  in  which  he  had 
laid  down  the  same  rule,  and  acted  upon  it ;  but  he  could  not  recollect 
the  name  or  the  particular  facts. 

It  was  then  contended,  by  Mr.  Abbot^  as  counsel  for  Penson,  the  agent, 
that  the  bill  ought  to  be  dismissed,  against  him,  with  costs ;  no  fraud  in 
him,  as  to  this  contract,  having  been  proved. 

But  the  plaintiff's  counsel  read  Penson's  admission,  that  he  had  stated 
in  a  letter  to  Lord  Abingdon,  the  contract  as  only  having  been  for  adding 
one  life  ;  when,  in  truth,  according  to  his  own  statement,  it  was  for  adding 
one  life,  and  changing  two,  which  made  a  very  material  difference  in  the 
real  value. 

*Mr.  Abbot  answered,  that  he  had  stated  the  fact  in  the  con-[*116] 
tract  book,  as  it  really  was,  which  book,  Mr.  Estwicke,  the  Au- 
ditor, might  have  seen,  but  would  not  examine ;  so  that,  by  mistake  in  the 
audit  account,  the  fact  was  incorrectly  described. 

But  the  Lord  Chancellor  said,  the  entry  in  the  audit  account  must 
have  originated  with  him,  and  was  a  palpable  fraud.  He  should,  there- 
fore, not  only  make  him  pay  his  costs,  but  also  the  additional  value  of 
the  estate,  if  the  other  defendant  could  not  pay  it. 

The  decree  was,  (4)  that'an  account  should  be  taken  of  the  value  of  the 
lease,  at  the  time  of  its  execution  ;  that  the  defendant  Butler  should  pay 
that  value  with  the  costs  of  the  suit;  and  that,  in  default  of  his  payment, 
the  deficiency  should  be  made  good  by  Penson,  the  other  defendant,  who 
should  pay  his  own  costs. 

(4)  The  Master  was  to  inquire  what  was  the  ralue  of  tjie  addition  to  the  estate,  beyond 
the  sum  of  200/.  paid  by  the  defendant  R.  Butler  to  the  plaintiff,  and  he  was  to  compute 
interest  on  what  be  should  find  was  the  value  of  the  addition  to  the  estate  beyond  the  said 
sum  of  200/.,  after  the  rate  of  4  per  cent.,  from  the  19th  of  October,  1786.  Butler  was  to 
pay  that  amount  with  the  plaintiff's  costs  to  be  taxed ;  and  in  case  he  did  not  pay  the  same, 
the  defendant  Penson  was  to  pay  the  same  to  the  plaintiff.  —  Reg.  Lib. 


Wabbell  V.  Wardell.     Lincoln's-Inn-Hall|  9th  July. 

(Reg.  Lib.  1789.  B.  fol.  635.) 

Testator,  by  his  will,  taking  notice  that  he  had  not  surrendered  copyhold  estates,  which  he 
deTised,  out  directing  his  son  to  convey  them,  and  devising  to  the  son  other  estates,  though 
the  copyholds  are  not  derisable  by  custom,  yet  the  surrenaers  decreed  to  be  made.  (I) 

Testator,  having  limited  several  copyhold  estates  upon  certain  trusts, 
observes,  that,  ''  Whereas  I  l^ave  omitted  to  do  or  put  proper  surrenders, 
or  other  proper  acts  of  and  concerning  some  part  or  parts  of  my  copyhold 
and  customary  lands,  hereditaments,  and  estates,  to  the  use  of  my  will,  or 
otherwise^  to  enable  me  to  dispose  of  the  same  by  my  will,  and  for  want 
thereof  the  same  will  descend  to  my  son  John,  as  my  heir-at^-law,  contrary 
to  my  intention  and  this  my  will :  now  I  do  hereby  will,  order,  and  direct, 
that  my  said  son  John,  or  his  heirs,  when  or  as  soon  as  he  or  they  shall 
attain  the  age  of  twenty-one  years,  shall  and  do,  upon  request  and  charges 
in  the  law  of  the  persons  interested  and  requesting  the  same,  pass  suffi- 

(1)  See  Faraakerv.  Robinson,  1  Eq.  Ca.  Ab.  123  ;  E.  Oodolphin  9.  Penwek,  2  Yes.  271, 
and  Pike  «.  White,  postea,  286  ;  and  Tide  Warde  v.  Warde,  Ambler,  299. 
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cient  surrendera,  and  do  all  other  acts  in  law  required  and  necessary,  for 
establishing  and  confirming  the  se?eral  estates  herein  limited  to  them 
respectively ;  and  that,  in  default  thereof,  or  upon  refusal  or  neglect  so 
id  do,  the  estate  herein  limited  or  appointed  to  my  said  son  John  and  the 
heirs  of  his  body,  shall  immediately  from  thenceforth  cease  and  deter- 
mine, and  the  several  remainders  thereupon  expectant  shall  suc- 
[*117]  cessively  take  effect  in  possession,  in  the  same  manner  *and  to  all 
intents  and  purposes  as  if  my  son  John  was  actually  dead  without 
issue ;  and  that,  in  the  mean  time,  and  until  such  refusal  or  neglect,  the 
said  copyhold  and  customary  estates  shall  go,  be  held,  and  enjoy^  accord- 
ing  to  this  my  will." 

The  customary  estates  not  being  devisable,  it  was  insisted  the  Court 
could  not  decree  a  surrender. 

Lord  Chancellor  was  dearly  of  opinion  that,  though  they  were  not 
devisable  by  the  custom,  yet,  as  the  testator  might  dispose  of  them,  and 
had  marked  his  intention  so  to  do,  that  brings  it  within  the  principle 
upon  which  the  Court  proceeds  in  supplying  surrenders  lor  payment  of 
debts  or  provisions  for  younger  children,  which  are  considered  as 
meritorious  considerations;  and  decreed  the  surrenders  prayed  by  the 
bUL 


Crowe  v.  Ballard. 

LincohiVInn-Hall,  15th  July.    [Vide  S.  C.  1  Yes.  jun.  816,  and  9  Coz,  953.] 

(Reg.  Lib.  1789.  A.  fol.  608.  b.) 

An  agent  employed  to  tell  a  reTersionary  legacy,  bnvs  it  in  the  name  of  another,  and  aAer- 
wards  sells  it  to  the  lesatee,  for  a  bond  payable  atter  death  of  his  father,  and  then  obtains 
from  him  a  money-bond :  the  whole  transaction  is  fraudolent ;  and  the  giring  the  bond 
and  payment  of  interest,  no  confirmation.  (1) 

The  late  Lord  Litchfield,  by  his  will,  made  in  the  year  1774,  gave  to 
the  plaintiff,  Robert  Crowe,  a  legacy  of  1000/.,  to  be  paid  him  at  the  death 
of  Lady  Litchfield.  Lord  Litchfield  died  in  the  year  1776,  leaving  Lady 
Litchfield  his  widow,  aged  sixty-nine  years  or  thereabout  The  plaintiff 
Robert  Crowe,  being  then  a  young  man  about  twenty-two  years  of  age, 
and  having  pressing  occasions  for  money,  the  defendant  undertook,  as  his 
agent,  to  sell  the  legacy  to  the  best  advantage ;  and  informed  the  plaintiff 
that  he  had  endeavored  to  sell  the  same,  out  could  get  no  offer  higher 
than  300/.,  for  which  he  had  sold  the  legacy  to  a  Mr.  Tofl,  to  whom  the 
plaintiff,  on  the  defendant's  representation,  executed  an  assignment  In 
fact.  Toft  was  only  a  nominal  purchaser,  and  the  defendant  really  pur- 
chased the  legacy.  The  money  was  paid  by  small  sums,  between  1st  of 
October,  1777,  and  the  23d  February,  1770,  to  the  plaintiff  Robert,  his 
brother,  the  other  plaintiff,  George,  and  to  Mr.  Seally,  the  plaintiff 
George's  tutor,  viz.  30/.  to  George  Crowe,  100/.  to  Robert  Crowe,  201.  to 
George  Crowe,  60/.  in  satisfaction  of  a  draft  of  Robert,  and  to  Mr.  Seally, 
at  different  times,  60/.,  10/.,  and  49/.  lOs.,  which  last  payment  however, 

was  contradicted  by  him  in  his  evidence.  Afterwards,  in  1780, 
[*1 18]  Lady  Litchfield  being  likely  to  die,  and  the  plaintiff  fearing  his  *sale 

of  the  legacy  would  come  to  the  knowledge  of  his  father,  he  ap* 

(I)  Vide  1  Ball  and  Beattie,  339.  863,  Sapplement  to  Vetey,  297,  ftc.,  and  FV>x  n.  Haek- 
reth,  antea,  2  vol.  400,  with  the  Editor's  notes. 
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plied  to  the  defendant,  and  requested  him  to  apply  to  Toft  to  know  what 
sum,  payable  at  the  death  of  his  father,  George  Crowe,  sen.,  he  would  take 
for  his  interest  in  the  legacy :  wh^n  the  defendant  told  him  that  Toft  had 
quitted  the  kingdom,  or  was  dead,  and  that  his  interest  in  the  legacy  had 
become  the  property  of  himself,  the  defendant,  and,  pretending  great 
friendship  to  the  plaintiff,  at  length  agreed  to  give  up  his  right  to  the 
legacy,  upon  receiving  the  joint  security  of  the  plaintiffs,  Robert  and 
George  Crowe,  for  tl^  sura  of  1800/.,  payable  at  the  death  of  George 
Crowe,  sen.  (who  was  then  of  the  age  of  sixty-three  years) ;  whereupon  a 
jwiZ-oMt  bond  was  entered  into,  and  executed  by  the  plaintiffs  to  the  de- 
fendant, dated  25th  April,  1780,  in  the  penal  sum  of  3600/.,  with  a  condi- 
tion underwritten,  reciting  that  the  plaintiffs  stood  indebted  to  defendant 
in  900/.  conditioned  lor  payment  of  1800/.,  in  case  they  or  either  of  them, 
the  pkiniiffify  should  aurviTe.  the  father,  within  three  months  after  the 
father's  death :  but,  in  fact,  no  such  debt  of  900/.  subsisted  at  the  time. 
In  October,  1782,  the  plaintifi^s  father  died,  and  the  plaintiff*  Robert  came 
into  possession  of  a  fortune  of  9000/.  a  year,  and,  in  the  month  of  Jan- 
uary, 1783,  the  defendant  i^ip/ied  for  payment  of  the  bond,  but  the  plain- 
XiSk  being  unable  to  pay  it,  and  defendant  threatening  a  suit,  a  money- 
bond  was  given  for  the  1800/.,  and  interest  at  5  per  cent,  bearing  date 
10th  Octol^r,  1782 ;  since  when,  the  plaintiff*  Robert  had  paid  four  years' 
interest  on  the  bond,  to  the  mouth  of  October,  1786,  and  the  defendant, 
having  sued  out  process  to  arrest  the  plaintiflb;  they  filed  this  bill  18th 
May,  1787,  praying  that,  upon  payment  of  the  money  really  advanced, 
the  defendant  might  be  decreed  to  deliver  up  the  bond  to  be  cancelled, 
and  might  be  restrained  by  injunction  from  proceeding  at  law,  and  therein 
charged  that  the  legacy  at  the  time  of  the  sale  was  really  worth,  to  a  pur- 
chaser, 741/.  I2s*  8d,^  calculating  the  life  of  Lady  Litchfield  to  be  worth 
six  years  ^th  purchase,  and  allowing  the  purchaser  5  per  cent,  per 
annum,  and  compoond  interest  for  his  money ;  therefore,  that  the  sum  of 
aOO^  was  441/.  125.  Sd.  below  the  value. 

Mr.  SoUcUoT'Gaurtd^  Mr.  Lloyd^  and  Mr.  King^  for  the  plaintifli, 
stated  the  case,  and  the  general  value  of  the  life,  and  the  sums 
paid,  to  show  the  inadequacy  of  the  price  given  for  it.  *They  [*119] 
also  insisted  on  the  general  rules  of  relieving  persons  who  treated 
in  this  way  for  their  expectations,  and  who  were  held  by  the  Court  entitled 
to  its  interference.  That,  here,  the  first  transaction  was  manifestly  fraud* 
ulent  and  unconscionable :  2dly,  that  the  money-bond,  thouprh  after  the 
death  of  the  father,  could  not  be  considered  as  a  confirmation  :  that,  in 
order  to  be  so,  it  should  be  done  freely,  and  not  under  the  influence  of 
the  prior  transaction ;  for  this  they  cited  Chesterfield  v.  Janssen^  (2)  2 
Vesey,  125 ;  Cole  v.  Gibbons,  3  Wms.  290,  citing  Curtoen  v.  Milner,  in  the 
note  on  page  292;  Norris  v.  Rodd,  16th  March,  1779,  where  the  plain- 
tiff*, in  consideration  of  2000/.,  sold  to  defendant  an  annuity  of  435/.  for 
the  life  of  plaintiff*,  payable  upon  the  death  of  his  father  (aged  seventy- 
one  years),  if  plaintiff  and  defendant  should  survive  him :  in  October,  in 
the  same  year,  the  father  died,  and,  upon  the  first  payment  becoming 
dne,  defendant  applied  for  it,  and  plaintiff*  not  being  able  to  pay  it,  ob- 
tained from  plaintiff  a  mortgage  of  his  estate  in  possession  and  reversion, 
it  being  chiefly  his  mother's  for  life,  for  4212/.  (4000/.  being  for  the 
2000/.  really  advanced,  and  212/.  for  the  half-year's  annuity  due :  in  1775) ; 
the  plaintiff  filed  his  bill,  and  was  relieved  against  the  grant,  bonds,  and 
mortgage. 

(2)  Vide  Sapplement  to  Vesey,  297,  &€.  &c. 
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Mr.  Mansfield,  and  Mr.  Scaife,  for  the  defendant,  argaed,  that,  from  the 
secrecy  necessary,  from  the  fear  plaintiff  had  of  his  faUier's  hearing  of  the 
plaintiff's  design  to  sell  the  legacy,  a  larger  price  could  not  be  obtained 
for  it :  that  it  had  been  offered  to  several  persons,  but  no  one  had  offered 
more.  With  respect  to  the  value,  the  sums  were  calculated  for  certain 
interests,  and  with  the  contingency  of  the  plaintiff's  dying  before  their 
father.  With  respect  to  the  confirmation ;  if  the  confirmation,  in  this 
case,  does  not  prevail,  there  never  can  be  a  confirmation.  In  Chesterfield 
T.  Janssen,  the  transaction  was  held  to  be  affirmed ;  and  the  cases  where 
it  has  not  been  so,  have  been  cases  of  great  distress,  and  where  the 
distress  has  continued  at  the  time  of  the  confirmation.  "This  was  the  case 
both  in  Curwen  v.  Milner,  and  in  Norris  v.  Rodd. 

Lord  Chancellor.  This  case  lies  in  a  narrow  compass.  The  plain- 
tiff was  a  young  man  entitled  to  a  legacy  of  1000/.  upon  the  death  of  Lady 
Litchfield,  who  was  69  years  of  age.  Ballard  undertakes  to  sell 
[*120]  the  legacy,  and  pretends  he  took  great  *pains  so  to  do;  but  it  is 
in  evidence,  that  he  represented  it  as  a  very  hazardous  business. 
Then  he  buys  it  himself.  This  is  alone  sufficient  to  set  aside  the  transac- 
tion. It  is  impossible,  at  any  rate,  that  the  person  employed  to  sell  can 
be  permitted  to  buy.  (3)  Even  if  this  was  done  with  the  knowledge  of 
the  party  selling,  it  could  not  be  supported.  That  principle  must  prevail, 
even  if  he  had  bought  fairly,  (a)  He  paid  the  money,  as  advanced  by 
the  person  who  had  purchased.  The  whole,  according  to  his  own  an- 
swer, was  310/. ;  of  this  49/.  is  denied.  It  is  as  oppressive  a  transaction 
as  can  be  conceived.  Then,  the  consideration  of  the  post-Mt  bond :  (6) 
then,  as  to  the  subsequent  bond  being  a  confirmation,  I  am  at  a  loss  upon 
what  principle  courts  have  spoken  of  confirmations.  If  a  gentleman  of 
rank,  fortune,  and  honor,  under  age,  in  distress,  or  otherwise,  gives  a 
bond,  and  afterwards  conceives  that  he  has  made  a  hard  bargain ;  and, 
knowing  that  the  bond  is  bad,  will  give  a  new  bond,  that  will  maintain 
the  possession  of  the  right  of  the  holder  of  the  bond,  and  this  act  shall 
be  said  to  be  a  confirmation ;  but  not  any  act  done  under  the  influence 
of  the  former  transaction,  and  the  opinion  that  that  bond  is  good.  (4) 
Here  the  bond  was  not  given  freely,  but  under  the  influence  of  the 
former  transaction,  (e)  I  do  not  remember  the  case  cited  by  Mr.  Kinff 
{Norris  v.  Rodd),  but  it  must  have  proceeded  on  the  same  ground  with 
this.  The  confirmation  from  payment  of  interest  is  of  no  avail,  being 
still  under  the  same  impression.    I  am  clearly  of  opinion  the  transaction 

(3)  See  FV>x  v.  Hackreth,  antea,  2  vol.  400,  ftc.,  Sapplement  to  Vesey,  U,  12, citing  6  Yes. 
617,  626,  630 :  8  Yes.  337,  348,  6lc.  ;  14  Yes.  617,  &c. 

(4)  Murray  v.  Palmer,  2  Scho.  and  Lefroy,  486  ;  Coles  v.  Trecothic,  9  Yes.  234.  But  in 
the  case  of  post-obit  transactions,  ride  Erans  v.  Cbesshire,  Supplement  to  Yes.  300,  with 
the  prerioas  obserrations  uponE.  Chesterfield  v.  Janssen,  ibid.  297,  298,  &c. 

(a)  See  cases  cited  in  notes  to  Fox  v.  Mackreth,  2  Bro.  C.  C.  400  ;  1  Story,  Eq.  Jur.  ch.  6, 
9  239,  note  and  cases  cited  ;  ib.  ch.  7, 9  316 ;  3  Sngden  Yend.  6t  Pur.  (6th  Am.  edit.)  168, 
[237]  et  SM. 

(6)  See  Bopton  v.  Hubbard,  7  Mass.  112,  where  will  be  found  a  full  exposition  of  this 
subject,  by  Chief  Justice  Parsons ;  1  Siory,  Eq.  Jur.  ch.  7,  343,  and  notes  ;  Owynne  v. 
Heaton,  1  Bro.  C.  C.  1,  and  cases  collected  in  the  notes :  Heathcote  v.  Paignon,  2  Bro. 
C.  C.  167. 

(c)  See  1  Story,  Eq.  Jur.  ch.  7,  %  306,  6  346,  and  notes  and  cases  dted  ;  Stephens  v.  Lord 
Baieman,  1  Bro.  C.  C.  22  ;  Owynne  v.  Heaton,  1  Bro.  C.  C.  1,  and  cases  cited  in  the  note 
upon  this  point  of  confirmation.  See  also  Carpenter  v.  Heriot,  1  Eden,  338  ;  Morse  v.  Royal, 
12  Yes.  366  ;  Murray  r.  Palmer^  Scho.  &  Lef.  486  ;  Roche  v.  O'Brien,  1  Ba.  &  Be.  330 ; 
Wood  0.  Downes.  18  Yes.  120  ;  Dunbar  v.  Fredennick,  2  Ba.  &  Be.  304  ;  Belton  v.  Briggs, 
4  Desaus.  466  ;  Butler  v.  Haskell,  4  Desaus.  712-714  ;  M'Cants  v.  Bee,  1  M'Cord,  Ch.  883, 
391  ;  Cherry  v.  Newsom,  3  Yerger,  369 ;  Cockerel!  v.  Cholmeley,  1  Ross.  6t  My.  418 ; 
I  Sagden,  Yend.  6t  Poith.  (6th  Am.  edit.)  ch.  4,  S  6,  art.  29, 6tc.  p.  987,  [392]  et  seq. 
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most  be  set  aaide,  find  the  bond  deliTered  op:  the  Master  most  take 
an  account  of  what  is  due  between  the  parties,  and  the  defendant  must 
pay  costs. 


The  Countess  Dowager  of  Shrewsbury  v.  the  Earl  of  Shrewsbury. 

IdocolnVInn-Hall,  10th  &  11th  Dec.  1789.    Reheard,  Lincoln  Vlnn-Hall,  19th 
July,  1790.  [S.  C.  1  Yes.  jun.  227.] 

(Reg.  Lib.  1789.  A.  fol.  414.) 

Tenint  in  tail,  but  restrained  by  act  of  Parliament  from  sofiering  a  recoTery,  (I)  pays  off 
portions  chamd  on  the  estate,  without  taking  an  assignment :  he  shall  be  a  creoitor  for 
the  sums  paid,  which  shall  be  raised  for  his  iSlministratrix.  (2) 

Tub  Duke  of  Shrewsbury,  in  1700,  made  a  Toluntary  settlement  of  his 
estate  [after  limiting  it  for  the  benefit  of  himself  and  issue]  on  George 
TaJbot,  father  of  the  late  Earl  of  Shrewsbury,  for  life;  remainder  to  trus- 
tees to  preserve  contingent  remainders ;  remainder  to  the  first  and  other 
sons  in  tail  male,  with  remainders  over,  remainder  to  himself  in 
fee,  and  made  a  *will  confirming  the  settlement.  In  1788,  the  [*121] 
said  George  Talbot  married,  and  a  settlement  was  made,  by 
which  the  estate  was  settled,  as  to  the  entail,  according  to  the  Duke's 
settlement,  but  there  was  a  clause  to  raise  20,000/.  for  daughters,  by  a 
trust^term  created  for  that  purpose.  In  1719,  the  late  earl  (who  was 
the  eldest  son)  was  born.  By  a  private  act  of  Parliament,  6  Geo.  1,  1720, 
the  marriage  settlement  was  confirmed,  and  the  estate  was  settled  on 
such  persons  upon  whom  the  earldom  should  descend :  and  the  act  con- 
tained a  clause  that  Gilbert,  then  Earl  of  Shrewsbury,. the  said  George,  or 
John  Talbot,  should  not  alien,  grant,  or  convey  the  premises  thereby  set- 
tled, or  any  part  thereof;  and  that  every  fine,  alienation,  d&c.  should  be 
void :  but  the  act  contained  a  proviso,  that  neither  the  first  nor  other  sons 
of  the  said  George  Talbot,  or  of  John  Talbot,  or  the  heirs  male  of  their 
bodies,  who  should,  within  six  months  after  he  or  they  should  attain  the 
age  of  eighteen  years,  take  the  oaths  of  supremacy  and  allegiance,  and 
should  from  thenceforth  continue  a  Protestant,  until  he  or  they  should  at^ 
tain  his  or  their  age  or  ages  of  twenty-one  years,  should  be  disabled  from 
alienating  the  same :  and  the  said  act  also  contained  a  proviso,  by  which 
the  said  George  Talbot  was  empowered,  in  case  he  should  have  issue  a 
son,  and  also  a  younger  child  or  children,  by  deed  or  will,  to  create  a  trust- 
term  of  ninety-nine  years,  for  raising  15,000/.  for  the  portions  of  daughters, 
and  200/.  per  annum  for  each  younger  son.  In  June,  1720,  George  Tal- 
bot, having  a  son  born,  executed  the  power,  by  deed,  for  raising  these 
portions  and  annuities,  by  vesting  a  term  of  ninety-nine  years  in  Lord 
Fitzwilliam  and  George  Pitt ;  and,  by  will,  in  February  following,  reciting 
that  he  had  a  son  and  daughter  born,  and  might  have  more  (without 
taking  notice  of  the  deed),  devised  to  other  trustees,  for  a  term  of  ninety- 
nine  years,  to  raise  the  portions  and  annuities.    In  the  deed,  they  were 


(1)  See  the  Dnke  of  Karlborongh's  casOi  3  Madd.  R.  498,  &c. 


^  J  Vide  S.  C.  on  the  rehearioff,  1  Ves.  jun.  227.  The  Profession  will  find  the  several 
previous  cases  and  the  principle  distinctly  expounded  by  Lord  Eldon  C,  in  Ware  v.  Polhill, 
11  Ves.  267|  &«.,  274,  et  sev}.,  in  which  his  Lordship  refers  to  the  principal  case  as  marking 
the  doctrine,  that  a  tenant  in  tail  under  any  disabihty  of  alienation  is  considered  but  as  a 
tenant  for  life.  Vide  etiam,  Jones  v.  Morgan,  antea,  1  vol.  206,  and  the  Editor's  note ;  and 
1  Ball,  and  Beattie,  142. 
VOL.  III.  14 
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to  be  raised  by  rents,  profits,  or  by  sale  or  mortgage ;  by  the  will,  by 
rents  and  profits  only.  George  Talbot  died  in  1733,  leaving  several  sons 
and  three  daughters,  of  whom  George,  the  eldest  (the  late  earl),  became 
seised  of  all  the  real  estates,  as  first  remainder-man  in  tail  under  the  set- 
tlement of  1718,  and  the  act  of  Parliament  confirming  it ;  but  subject 
to  the  restriction  in  the  act  as  to  alienation,  unless  he  should  conform 
within  six  months  after  attaining  eighteen  years  of  age,  which  he  did 
not.     The  eldest  daughter,  Barbara,  married  the  late  Lord  Aston,  and, 

before  marriage,  executed  a  release  of  her  portion  of  5000/.,  on  its 
[*122]  being  paid,  by  the  late  *earl,  to  the  then  Lord  Aston,  the  father 

of  her  husband,  and  discharged  the  estate,  as  well  as  released  the 
earl  and  the  trustees  from  the  same,  but  the  earl  took  no  assignment  of 
the  charge.  He  also,  in  part,  paid  the  portion  of  his  sister  Mary,  who 
was  married  to  the  late  Lord  Dormer ;  which  portions  he  paid  out  of  his 
own  money. 

By  indenture  of  demise  of  2d  July,  1751,  reciting  the  act  of  Parlia- 
ment, and  that  the  Earl  had  paid  the  portion  of  the  said  Lady  Aston, 
and  part  of  the  portion  of  Lady  Dormer,  and  that  none  of  the  said 
15,000/.  having  been  raised  under  the  term  of  ninety-nine  years,  the  said 
Earl  was  entitled  to  have  such  part  of  the  same  as  he  had  advanced, 
paid  and  satisfied;  and  that  Matthew  Robinson  (a  party  thereto)  had 
contracted  with  the  Earl,  at  the  sum  of  1000/.,  for  the  purchase  of  a 
term  of  forty  years  in  the  advowson  of  the  parish  church  of  Bugfield, 
part  of  the  premises  comprised  in  the  ninety-nine  years'  term,  and  that 
the  executors  of  Lord  Fitzwilliam  (who  had  survived  George  Pitt,  his 
co-trustee)  had  been  applied  to,  to  join  in  demising  the  said  advowson,  which 
they  had  consented  to,  on  condition  that  the  said  1000/.  should  go  in 
part  satisfaction  of  the  15,000/.  to  be  raised  by  the  said  term  :  the  Earl 
and  trustees  conveyed  the  right  of  patronage  to  the  said  Matthew  Rob- 
inson for  forty  years.  The  Earl,  ader  this  deed,  out  of  his  own  money, 
paid  the  remainder  of  Lady  Dormer'^  portion,  and  also  the  portion  of 
Lucy,  his  youngest  sister ;  but  took  no  assignment  of  their  respective 
claims.  The  late  Earl  made  his  will,  dated  12th  June,  1747  (previous 
to  several  of  these  transactions),  whereby,  afler  ordering  that  such  of  his 
debts,  for  which  no  real  security  was  given,  should  be  paid  out  of  his 
personal  estate,  and  that  those  for  which  any  real  security  was  given, 
should  be  paid  out  of  the  real  estates  charged  therewith,  in  ease  and  ex- 
oneration of  his  personal  estate ;  and,  after  giving  legacies  and  annuities, 
he  gave  all  the  rest  and  residue  of  his  real  and  personal  estate  whatsoever 
and  wheresoever,  to  his  brother  Charles  Talbot,  his  heirs,  executors,  ad- 
ministrators, and  assigns,  and  appointed  him  executor  thereof.  Charles 
Talbot  died  in  the  late  EarPs  lifetime.  George,  late  Earl  of  Shrewsbury, 
died  21st  July,  1787,  without  issue,  and  without  revoking  his  said  will, 
leaving   the  defendant  Charles  Talbot,  now  Earl  of  Shrewsbury  (son  of 

the  said  Charles  Talbot),  his  nephew  and  heir-at-law,  and  plain- 
[•123]  tiff,  his  widow,  him  surviving.  •The  plaintiff,  6th  September,  1787, 

took  out  letters  of  administration  with  the  will  annexed,  to  the 
late  Earl,  and  possessed  herself  of  his  personal  estate,  and  filed  her  pres- 
ent bill,  praying  that  the  portions,  paid  by  the  late  Earl,  her  husband,  out 
of  his  personal  estates,  might  be  raised  out  of  the  ninety-nine  years'  term, 
for  that  purpose  provided ;  and  that  all  proper  parties  might  join  in  raising 
the  same ;  and  that  the  same,  when  raised,  might  be  paid  to  the  plaintiff 
as  widow  and  personal  representative  of  the  late  Earl. 
Mr.  Solicitor'General,  for  the  plaintiff.  ^-  Either  tenant  for  life  or  tenant 


1790.] 


Shrewsbury  v.  Shrewsbury.  107 


in  tail,  who  shows  his  iatention  to  keep  alive  the  charge,  may  do  so.  The 
rule  of  the  Court  is  laid  down  in  several  cases,  Kirkham  v.  Smithy  1  Vesey, 
258  ,•  Amesbury  v.  Brown,  1  Vesey,  477. 

Length  of  time,  without  calling  for  an  assignment,  certainly  is  a  species 
of  evidence  that  he  meant  to  give  up  the  charge. 

Here,  not  having  complied  with  the  tfct  of  Parliament,  within  six  months 
after  attaining  eighteen.  Lord  Shrewsbury  was  like  a  tenant  for  life,  and 
his  acts  are  to  be  reasoned  upon  in  the  same  manner.  His  acts,  with  respect 
to  the  1000/.,  are  sufficient  to  show  he  meant  to  keep  the  charge  alive;  the 
deed  reciting  that  he  was  entitled  to  the  money.  And,  although  a  long 
time  has  elapsed,  it  cannot  be  imputed  to  him,  as  he  was  obliged  to  keep 
down  the  interest. 

Mr.  Mansfield,  Mr.  Lhyd,  and  Mr.  Graham,  for  the  defendant.  There 
is  no  ground  to  call  upon  Lord  Shrewsbury's  real  estate  to  pay  off  this 
charge ;  as  there  does  not  appear  to  have  been  any  intention  in  the  late 
Earl  to  keep  it  alive.  The  question  is,  whether  the  late  Earl  was  tenant 
in  tail,  or  tenant  for  life  only.  Although,  by  the  act  of  Parliament,  he  could 
not  alien  the  estate ;  he  was,  to  all  other  purposes,  tenant  in  tail ;  as  such, 
he  might  cut  timber  and  q>en  mines ;  and,  although  he  was  bound  to  keep 
down  the  interest  of  the  charge,  it  appears,  from  Ameshury  v.  Brown^  that, 
if  he  takes  it  ul,  he  may  entitle  himself  as  a  creditor.  His  interest,  in 
this  case,  was  larger  than  that  of  a  mere  tenant  for  life ;  for,  if  he  had 
made  a  feoffment,  or  been  vouched,  it  would  have  been  no  forfeiture, 
Willion  V.  Berkley,  Piowd.  124.  It  is  a  common  position,  that, 
where  a  tenant  in  *tail  pays  off  an  incumbrance,  it  shall  be[*124] 
a  discharge  of  the  estate,  but  where  tenant  for  life  does  so,  it  shall 
not ;  but,  although  this  has  become  a  familiar  rule,  no  reason  has  been 
anywhere  given  for  it.  It  is  allowed,  on  all  hands,  however,  that  very  slight 
circumstances  will  show  an  intention  that  the  payment  shall  be  a  discharge 
of  the  incumbrance  on  the  estate.  Then,  supposing  him  tenant  for  life, 
quoad  hoc ;  if  he  were  so,  the  circumstances  are  sufficient  to  show  he  meant 
to  pay  the  debt  in  discharge  of  the  estate.  He  made  a  will,  by  which  he 
gave  the  real  and  personal  estate  to  his  brother  Charles,  his  heirs,  executors, 
administrators,  and  assigns,  under  which  it  would  have  heen  indifferent, 
in  which  shape  this  property  went.  The  present  Earl  is  his  son ;  and  the 
late  Earl,  after  the  death  of  his  brother,  might  not  be  aware  that  under  the 
words,  heirs,  executors,  administrators,  and  assigns,  the  property  would  not 
still  pass.  The  estate  was  to  go,  free  from  incumbrances,  to  the  persons  to 
whom  he  would  wish  it  to  descend,  those  who  would  take  the  honors  of 
his  family.  From  this  circumstance,  it  is  probable  he  meant  it  should  go 
exonerated  of  the  charge.  Then,  upon  his  own  acts,  what  appears  to  be 
his  intention?  '  In  1742,  he  paid  the  first  portion,  Barbara's,  which  is  the 
only  portion  which  affords  any  evidence  of  his  intention  upon  the  subject. 
He  might,  then,  have  taken  an  assignment  of  the  charge  or  a  persond  re- 
ceipt for  the  money ;  instead  of  that,  he  took  a  release  to  the  estate  charged  : 
this  shows  he  meant  to  discharge  the  estate.  Then  the  deed  of  1751  is 
very  strong  to  the  same  purpose.  The  intent  of  that  deed  was,  as  he  could 
not  present  in  case  of  a  vacancy,  but  the  university  would  present,  to  do 
what  those  of  his  religion  generally  do,  —  to  sell  the  next  presentation. 
The  person  concerned  thought  the  best  way  was  by  a  term  of  forty  years, 
and  to  make  use  of  the  term  of  ninety-nine  years  for  that  purpose ;  and  the 
trustees  very  properly  insisted,  if  they  were  to  join,  the  money  should  go 
in  discharge  of  their  trust.  It  was  not  Lord  Shrewsbury's  intention 
to  pay  himself  part  of  the  money  advanced,  but  the  care  of  the  trus- 
tees, which  occasioned  the  recital.    To  show  that  it  was  not  his  de- 
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sire,  a  further  sum  was  afterwards  offered  for  an  assignment  of  the  whole 
term,  which  he  refused  ;  which  proves  he  did  not  wish  to  have  the  charge 
paid  off.  And  from  1741  to  1787,  the  time  of  his  death,  he  shows  no  in- 
tent to  reimburse  himself  the  money  advanced.  Mr.  Solicitor  admits 
length  of  time  will  afford  a  presumption ;  then  the  question  is, 
[*125]  *what  length  of  time.  In  this  case,  there  was  thirty  years  from 
the  payment  of  the  last  portion,  and  forty-five  from  that  of  the  first. 
In  Jones  v.  Morgan  (antes,  vol.  i.  p.  206),  seventeen  years  only  had 
elapsed  in  the  lifetime  of  the  person  who  had  paid  the  charge,  and  there 
was  a  circumstance,  in  that  case,  which  operated  to  show  he  meant  to 
keep  the  charge  alive,  as  he  had  kept  the  original  bond  by  him,  uncan- 
celled, all  the  time  down  to  his  death,  yet  your  Lordship  thought  the  length 
of  time  sufficient.  In  a  case  so  doubtful  as  that,  and  where  your  Lordship 
thought  that,  upon  the  whole,  he  was  tenant  in  tail,  though  the  case  was,  in 
truth,  that  oi  Bagshaw  v.  Spencer  (1  Ves.  142),  it  could  not  be  conceived 
to  turn  upon  matter  of  intention  in  the  party.  In  the  present  case,  there  is 
no  circumstance  to  show  that  the  Earl  meant  it  to  continue  a  charge  upon 
the  estate.  It  stands  entirely  free  from  any  circumstance  of  that  kind. 
Owing  to  the  mistake,  with  respect  to  the  operation  of  the  will,  the 
widow  possesses  50,000/.  of  his  personal  estate.  This  is,  therefore,  not 
a  case  in  which  the  Court  will  wish  her  to  take  14,000/.  more,  which  the 
late  Earl  did  not  mean  to  go  from  his  family. 

Lord  Chancellor.  I  am  clear  that  the  takers  of  the  estates  (notwith- 
standing the  clause)  were  tenants  in  tail ;  and,  also,  that  where  a  term  is 
outstanding  in  law,  to  raise  a  sum  of  money,  and  another  person  will  pay 
that  sum,  eo  nomine,  that  the  person  so  paying  has  a  right  to  stand  in  the 
place  of  the  creditor. 

If  it  is  paid  by  the  holder  of  the  fee,  the  Court  considers  it  as  the  debt^ 
or  paying  the  debt,  and  therefore  will  not  keep  the  term  outstanding ;  but 
it  will  be  a  term  to  attend  the  inheritance,  and  he  may  make  any  use  he 
pleases  of  it  as  such ;  but,  as  between  his  real  and  personal  representa- 
tive, it  will,  in  the  hands  of  the  heir,  be  a  payment  of  the  debt  by  the 
debtor. 

But  the  Court  has  gone  further;  for  in  the  case  of  tenant  in  tail,  where 
there  are  remainders  beyond  to  other  persons,  it  is  not  so  distinctly  the 
debtor's  paying  the  money;  but  the  Court  has  treated  it  in  the  same 
manner,  because  he  is  competent  ta  make  the  estate  a  fee :  therefore  he 
is  said  to  represent  the  fee.  In  that  view,  the  Court  consider  the  pay- 
ment by  the  tenant  in  tail  the  same  as  if  it  was  paid  by  the  tenant  in 
fee ;  (3)  (a)  and  the  term  shall  attend  the  inheritance  :  but  if  the 
[*126]  tenant  in  tail  gives  *a  demonstration  that  he  intended  the  term  to 
be  burdened  with  the  debt,  it  shall  remain  charged ;  but  it  re- 
quires proof,  on  his  part,  to  show  that  term  is  outstanding.  (4)  {a) 

Where  a  tenant  for  life  pays  a  debt  charged  on  the  inheritance  which 
he  cannot  make  his  own,  (5)  he  stands  in  the  place  of  the  creditor :  (6) 
but,  firom  considering  the  circumstances  in  which  the  estates  are  limited, 
a  presumption  may  be  raised,  that  though  he  paid  off  a  charge  upon  an 
estate,  which  he  had  for  life  only,  circumstances  may  be  laid  before  the 
Court,  to  show  that  he  meant  to  discharge  the  estate,  (c)   Therefore,  from 

'3)  See  Jones  v.  Morgan,  antea,  1  vol.  206,  and  Uie  Editor*!  note. 

.4)  See  the  Editor's  note,  1  vol.  206. 

,6)  See  Ware  v,  Polhill,  11  Ves.  267,  274,  276,  &c. 

(a)  1  StoiT,  Eq.  Jar.  ch.  6,  S  486 ;  Jones  v.  Morgan,  1  Bro.  C.  C.  206,  and  notes. 

(h)  S«  1  Story,  Eq.  Jur.  ch.  8,  f  486.  S  487,  S  488. 

(e)  I  Story,  Eq.  Jor.  ch.  8,  f  486,  and  eases  cited  in  note. 
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the  situation  of  the  estate,  it  shall  be  presamed,  that  he  meant  to  pay  the 
debt,  or  not 

Taking  this  as  the  rale,  the  act  of  Parliament  has  settled  these  estates 
in  inheritance  unbaraUe.  (6)  Every  taker  has,  under  it,  an  estate  of 
inheritance ;  but  the  act  contains  a  prohibition  of  alianation.  (6)  With 
respect  to  the  interest,  it  might  be  a  question,  whether  it  would  not  be 
contrary  to  the  faith  under  which  he  holds  it,  for  any  taker  to  suffer  a 
charge  to  remain  on  the  estate. 

The  rule  laid  down  applies  to  the  case  at  bar,  as  strongly  as  to  any 
estate  for  life.  (7) 

The  person  for  whom  the  charge  is  to  be  raised,  has  no  remedy  for  the 
interest  against  the  estate ;  but  if  the  personal  estate  of  the  tenant  in  tail 
was  sufficient,  the  Court  would  make  it  pay ;  because  it  was  a  fraud 
not  to  keep  it  down.  A  tenant  in  tail,  holding  under  the  restrictions 
in  the  act,  could  not  alienate  by  enlarging  the  estate.  The  estate  of 
the  tenant  in  tail  (as  of  tenant  for  life)  must,  therefore,  keep  down  the 
charge. 

Then,  as  he  could,  by  no  means,  make  the  estate  his  own,  it  makes  it 
equal  to  him,  as  if  it  was  an  estate  for  life.  (7)  By  paying  the  charge,  he 
pays  a  debt  upon  a  fund  which  he  cannot  make  his  own. 

Then  the  question  is,  whether  there  are  circumstances,  in  this  case,  to 
show  that  he  meant  the  estate  to  be  discharged. 

*I  lay  it  down,  that  it  belongs  to  those  who  would  exonerate  the  [*127] 
estate  to  show  that  it  was  to  be  exonerated. 

Then,  1742,  he  pays  off  5000/.,  the  fortune  of  the  sister  married  into 
the  family  of  Aston,  and  takes  a  release  from  her  to  show,  that  she  did 
not  take  the  money  aliunde  It  is  a  discharge,  against  her,  to  Lord 
Shrewsbury  and  the  trustees. 

But  it  is  discharged  by  the  payment  of  Lord  Shrewsbury.  Nobody  has 
contended  it  would  be  impossible  for  Lord  Shrewsbury  to  claim  it. 

Accordingly,  in  1751,  another  transaction  takes  place,  which  would, 
otherwise,  have  been  a  fraud  upon  the  estate.  It  was  understood,  by  the 
parties  to  that  transaction,  that  the  sum  paid  by  Lord  Shrewsbury,  was  a 
sum  in  which  the  estate  was  indebted  to  Lord  Shrewsbury.  Then,  Lord 
Shrewsbury,  as  tenant  for  life,  meant  to  sell  the  advowson  for  forty  years 
(if  his  three  sons  should  so  long  live),  to  secure  a  presentation ;  and,  that 
it  might  not  be  determinable  on  the  death  of  Lord  Shrewsbury,  it  was 
done  out  of  the  term  of  ninety-nine  years  in  trustees,  which  did  not  de- 
pend on  the  life  of  Lord  Shrewsbury.  The  trustees  insisted  that  the 
money  paid,  should  be  so  upon  the  recital  that  the  whole  was  due  to  Lord 
Shrewsbury.  This  is  a  proof  that  he  did  not  consider  the  estate  as  exon- 
erated. There  is  no  kind  of  presumption,  arising  from  this  transaction, 
that  he  meant  to  pay  the  charge  to  the  parties ;  it  was  considered  he 
might  do  what  he  pleased  with  the  money.  Then  it  is  said,  that  the 
length  of  time  which  has  elapsed,  shows  that  he  meant  to  discharge  the 
estate :  and  it  is  assimilated  to  a  waiver  of  a  right.  Where  a. man  out  of 
possession  acquiesces,  and  the  acquiescence  is  accompanied  with  circum- 
stances not  otherwise  to  be  accounted  for,  but  by  presuming  such  an 
intention,  it  must  be  presumed;  but  here  the  intention  only  was  that 
money  which  would  bear  5  per  cent  interest  should  be  paid  off.  It  seema 
to  be  the  case  of  money  paid  by  a  person  not  liable  to  pay  it,  in  discharge 
of  the  esute;  unless  there  is  proof  that  he  meant  to  discharge  it     For 


9] 


Vide  edAm,  the  Duke  of  Harlborough^s  caie,  3  Madd.  496. 
See  alflopOT  Loid  EMoa  C.  U  Vee.  276. 


110  Shrewsbury  v.  Shrewsbury.  [1790. 

nine  years,  it  appears,  he  did  not  mean  to  discharge  it ;  and,  since  that 
time,  it  stood  doubtful  what  his  intentions  were.  The  money  must,  there- 
fore, be  raised,  as  prayed  by  the  bill. 
[*128]  *This  cause  was  reheard,  at  Lincoln VInn-H all,  the  19th  July, 
1790,(8)  when  Mr.  Solicitor-General,  and  Mr.  Mitford,  were 
heard  for  the  plaintiff;  Mr.  Mansfield,  Mr.  Lloyd,  and  Mr.  Grahamj  for 
the  defendant ;  but  nothing  material  was  added  to  the  former  argu- 
ment; (8)  and,  Lord*  Chancellor  continuing  of  the  same  opinion,  both  on 
the  general  principle  and  the  particular  circumstances  of  the  case, 

The  decree  was  affirmed 

(8)  See,  however,  the  report  in  1  Vet.  jun.  227. 


HUTCHESON    V.   Hi^MMOND. 

In  Court,  Hilary  Term  ;  reheard  LincolaVInn-Hall,  19th,  30th  July,  179a 
(Reg.  Lib.  1789.  A.  fol.  464.) 

F.  W.,  having  an  estate  which  came  to  her  ex  parte  matema^  on  her  marriage  conveyed  the 
same  to  trustees  to  such  uses  as  she  should  direct,  with  remainder  to  her  own  rigfbt  heirs ; 
by  will,  she  directed  the  estate  to  be  sold,  the  money  to  be  laid  out  in  the  funds,  and  the 
trustees  to  permit  the  husband  to  receive  the  interest  for  life  ;  then  (aAer  the  aednctum 
of  3500/.  lo  uses  which  vested  in  the  plaintiff  A.  J.,  and  after  payment  of  1000/.  lo  Q.  P.) 
to  pay  the  residue  of  the  purchase-money  to  the  three  defendants  H.  By  codicil  she  gave 
the  plaintiff,  her  husband,  a  power  of  appointing  the  3500/.,  in  case  A.  J.  should  marnr 
without  his  consent.  G.  P.  died,  living  the  testatrix,  before  the  codicil  made,  but  F.  W . 
in  the  codicil,  took  no  notice  thereof.  1st.  The  1000/.  is  real,  not  personal,  and  shall  not 
go  to  the  executors  of  G.  P.  (though  given  to  her  executorsj,  nor  to  the  personal  repre- 
sentative of  the  testatrix,  nor  yet  to  the  residuary  lesatee  or  the  purchase-money,  but  to 
the  heir-at-law,  ex  parte  matema^  the  side  from  which  the  esUte  came.  2d.  The  3500/. 
is  vested  in  A.  J.,  and  the  trustees  having  laid  out  a  larger  sum  by  17/.  with  intent  to  ap- 
propriate it,  it  is  well  appropriated  ;  (t)  and  Ann  Jones  having  married  once,  with  her 
tatber's  consent,  his  power  is  gone  ;  and  he  consenting  lo  give  up  his  life-interest,  it  was 
directed  to  be  paid  to  the  trustees  in  her  marriage  settlement. 

Bt  indentures  of  lease  and  release :  the  release  tripartite,  dated  9th  of 
August,  1777,  and  made  between  Frances  Hutcheson  (then  Frances 
Weeks)  of  the  1st  part;  plaintiff  William  Hutcheson  of  the  2d  part;  and 
Peter  Hammond,  Esq.,  one  of  the  defendants,  and  Isaac  Baugh,  deceased, 
of  the  3d  part ;  certain  lands,  dec,  situate  in  the  parishes  of  Chew  Magna 
and  Dundry,  or  one  of  them,  in  com'  Somerset  (which  descended  on  the 
said  Frances  Weeks  ex  parte  matemd),  were  conveyed  to  the  said  Peter 
Hammond  and  Isaac  Baugh,  their  heirs,  d&c.  to  the  uses  following ;  viz. 
to  the  use  of  the  said  Frances  Weeks  (afterwards  Hutcheson),  till  the 
then  intended  marriage  ;  and,  after  the  marriage,  in  trust  for  and  during 
the  natural  life  of  the  said  Frances  Weeks  (afterwards  Frances  Hutchescm), 
to  pay  unto,  or  permit  her  to  receive,  the  rents,  d&c.  to  her  sole  or  separate 
use ;  and  from  and  after  her  decease  to  the  use  of  such  persons,  d&c.  as 
she  should,  from  time  to  time,  notwithstanding  her  coverture,  and 
whether  sole  or  married,  by  any  writing  or  writings  under  hand  and  seal, 
dated  in  the  presence  of,  and  attested  by,  two  or  more  credible  witnesses, 
or  by  her  last  will  and  testament,  or  by  any  writing  purporting  to  be 

her  last  will  and  testament,  to  be  by  her  duly  signed,  sealed,  and 
[*  129]  executed,  in  the  presence  of  ^three  or  more  credible  witnesses, 

should  direct,  limit,  or  appoint ;  and  in  default  of  such  limitation, 

(t)  See  Oreen  v.  Pigot,  1  vol.  103,  and  the  Editor's  notes. 
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d&c,  to  the  only  proper  use  of  the  right  heirs  of  the  said  Frances  Weeks 
forever. 

The  marriage  took  effect  between  the  plaintiff  William  Hutcheson  and 
Frances  Weeks ;  Frances  Hutcheson,  by  virtue  of  the  power  so  given  to 
her,  and  of  all  other  powers  and  authorities  in  her  being,  by  her  last  will  and 
testament,  and  appointment  in  writing,  dated  the  I9th  of  October,  1778, 
executed  by  her,  and  attested  by  three  witnesses,  did  direct,  limit,  and 
appoint,  unto  the  said  Peter  Hammond  and  Isaac  B^ugh,  all  her  mes- 
suages, d&c.  as  aforesaid;  to  hold  the  same  to  the  trustees,  their  heir's,  6lc, 
in  trust,  afler  her  decease,  to  sell  the  same ;  and,  afler  deducting  100/. 
each  for  themselves,  to  lay  out,  and  invest  the  rest  and  residue  of  the 
money  to  arise  by  the  sale,  in  the  funds,  and  permit  the  interest  to  be 
received  by  .plaintiff  William  Hutcheson,  her  husband,  during  his  natural 
life;  and  after  his  decease,  to  pay  and  dispose  the  principal  money  as 
follows :  Tiz.  to  pay  to  the  plaintiff  Ann  Jones  (therein  called  Ann 
Hutcheson),  and  Walter  Hutcheson,  since  deceased,  the  two  youngest 
children  of  William  Hutcheson,  the  sum  of  1500/.  a  piece  ;  but  if  either 
of  them  should  happen  to  die  before  his  or  her  said  legacy  should  become 
payable,  then,  in  trust  to  pay  the  legacy  of  1500/.  of  him  or  her  so  dying, 
to  the  survivor  of  them,  his  or  her  executors,  administrators,  and  assigns ; 
and  to  pay  500/.,  other  part  of  the  said  principal  money,  to  her  cousin 
Elizabeth  Parker,  spinster,  if  living,  at  testatrix's  husband's  death;  and  if 
not  then  living  (which  was  the  case),  to  pay  said  500/.  to  plaintiff  Ann 
Jones,  her  executors,  6lc.  ;  and  to  pay  1000/.,  other  part  of  the  said  prin- 
cipal money,  to  Mrs.  Grace  Parker  of  Healing,  com'  Surrey,  spinster  (who 
died  in  the  testatrix's  lifetime),  her  executors,  d&c. ;  and  in  trust  to  pay 
all  the  residue  of  said  principal  money,  together  with  the  interest  or 
dividends  which  might  be  due  thereon,  unto  the  three  youngest  sons  of 
Mr.  William  Hammond,  late  of  London,  Turkey  merchant,  to  be  equally 
divided  between  them,  share  and  share  alike ;  but  if  any,  or  either  of  them 
should  happen  to  die,  then  to  the  survivors  or  survivor  of  them ;  and  if  all 
should  die  before  the  same  be  payable,  then  to  said  Peter  Hammond,  his 
executors,  d&c. ;  and,  afler  giving  some  trinkets  and  wearing  apparel,  and 
also  giving  directions  as  to  her  burial,  she  nominated  and  ap- 
pointed her  said  husband,  the  plaintiff  William  ^Hutcheson,  ex-[*130] 
ecutor  and  residuary  legatee  of  her  personal  estate,  over  which  she 
had  any  disposing  power. 

Walter  Hutcheson,  one  of  the  legatees,  died  in  the  lifetime  of  the  testa- 
trix ;  and,  afler  his  decease,  she  by  virtue  of  the  aforesaid  and  all  other 
powers  in  her  being,  duly  made  and  published  a  codicil  to  her  said  will, 
dated  the  13th  of  June,  1783;  and,  afler  reciting  that  the  said  Walter 
Hutcheson  was  dead,  whereby  plaintiff  Ann  Jones  would  become  entitled 
to  the  said  several  sums,  of  1500/.  each,  and  also  to  the  sum  of  500/.,  in 
case  of  the.  death  of  the  said  Elizabeth  Parker,  before  the  decease  of 
plaintiff  William  Hutcheson  (and  which  hath  since  happened)  ;  the  tes- 
tatrix willed,  that  if  plaintiff  Ann  Jones  should,  in  the  lifetime  of  plaintiff 
William  Hutcheson,  intermarry  without  the  consent  of  plaintiff  William 
Hutcheson,  in  writing  under  his  hand  first  obtained,  her  trustees  should 
pay  and  apply  the  said  two  several  sums  of  1500/.  each,  and  also  the  said 
sum  of  500/.  in  case  of  the  death  of  said  Elizabeth  Parker,  unto  such 
persons,  &c.,  as  said  William  Hutcheson  should  by  his  will  appoint;  and 
in  all  other  respects  she  thereby  confirmed  her  said  will.  At  the  time  of 
making  this  codicil  Grace  Parker  was  dead,  as  well  as  Walter  Hutcheson, 
and  was  known  by  the  testatrix  so  to  be. 
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Frances  Hatcheson  died  the  17th  of  NoTemher,  1783,  without  revok- 
ing or  altering  her  said  will  and  codicil,  leaving  plaintiffs,  William 
Hutcheson  and  Ann  Jones,  her  sarriving.  Elizabeth  Parker  is  since 
dead,  in  the  lifetime  of  William  Hutcheson :  and  Walter  Hutcheson,  and 
Elizabeth  Parker,  being  both  dead,  Ann  Jones  became  entitled  (subject 
to  the  life-estate  of  plaintiff,  William  Hutcheson)  to  the  sums  of  1500/., 
1500/.,  and  500/. 

After  the  death  of  the  testatrix,  the  trustees  sold  the  estate  for  6500/., 
and  conveyed  the  same  to  the  purchaser  the  22d  of  October,  1784,  and 
having  paid  all  costs,  d&c.  and  retained  100/.  each,  given  to  themselves  by 
said  will,  there  remained  in  their  hands  the  sum  of  6*252/.  65.  2d.,  being 
the  residue  of  the  money  arising  from  the  sale. 

The  trustees  invested  2695/.  m  the  purchase  of  4500/.  3  per  cents.,  but 
kept  back  3500/.,  to  be  invested  to  answer  the  amount  of  the  legacies 
given   to  plaintiff,  Ann  Jones  (subject  to  the   life   of  plaintiff,   William 

Hutcheson),  in  case  the  trustees  be  justified  in  so  doing. 
[*131]  *The  plaintiff,  William  Hutcheson,  made  several  applications  to 
Peter  Hammond,  the  acting  trustee,  to  lay  out  the  sum  of  3500/. 
in  the  funds,  and  several  letters  passed  on  the  subject ;  the  result  of 
which  was,  that  the  trustees  were  desirous  that  the  money  should  be  laid 
out,  and  appropriated  to  the  purpose  of  answering  the  legacies;  and 
accordingly  that  sum,  with  17/.  IO5.  (in  order  to  make  the  stock  pur- 
chased an  equal  sum),  was  laid  out,  by  the  broker  of  the  trustees,  in  the 
purchase  of  6400/.  3  per  cents.,  of  which  notice  was  given  by  Hammond 
to  plaintiff  Hutcheson,  in  a  letter  of  November  5,  1784;  but  no  declara- 
tion of  trust  was  made  by  the  trustees,  Hammond  advising  the  father  not 
to  put  himself  to  that  expense. 

The  plaintifis,  Philip  Jones  and  Ann  his  wife  (then  Ann  Hutcheson, 
the  before-named  Ann  Jones),  intermarried  together,  with  the  consent  of 
plaintiff,  William  Hutcheson,  her  father,  in  writing  under  his  hand  for 
that  purpose  first  obtained ;  and,  by  indenture,  the  3d  of  April,  1787, 
previous  to  the  marriage,  it  was  agreed,  their  proportionable  share  of  the 
stock  should  be  conveyed  to  the  father,  and  other  trustees,  to  the  uses  of 
the  marriage. 

The  bill  prayed  that  it  might  be  declared,  that  the  trustees,  under 
the  marriage  settlement  of  Philip  and  Ann  Jones,  were  entitled  to  the 
3  per  cent,  annuities,  purchased  with  the  3500/.  upon  the  trusts  of  the  set- 
tlement ;  and  that  the  stock  might  be  transferred  to  them  accordingly ; 
and  that  the  plaintiff  William  might  be  declared  entitled  to  the  sum  of 
1000/.,  intended  for  Grace  Parker,  and  that  the  same  might  be  paid  to 
him. 

Several  questions  arose. 

First.  As  to  the  1000/.  legacy  charged  on  the  land  for  Grace  Parker. 

1st  Whether  it  resulted  as  land  unsold  ;  and,  if  it  did,  whether  it  was 
to  go  to  the  heir  ex  parte  paiemd,  or  ex  parte  matemd. 

2dly.  If  not,  but  it  was  to  be  considered  as  money,  whether  it  should 
go  to  the  plaintiff,  the  husband,  as  executor  and  residuary  legatee  of  the 

general  residue. 
[•132]     •or,  3dly.  Whether  it  should  go  to  the  children  of  William  Ham- 
mond, under  the  gifl  to  them  of  all  the  money  arising  from  the 
estate,  not  before  disposed  of. 

Second.  As  to  the  3500/. 

1st.  Whether  what  had  been  done  amounted  to  an  appropriation. 

2dly.  Whether,  if  it  had,  such  appropriation  could  be  made  without  the 
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consent  of  the  persons  who  might  ultimately  become  entitled,  on  the  con- 
tingency of  its  becoming  forfeited  by  a  marriage  without  consent,  and  no 
appointment  made  by  ihe  plaintiff,  William  Hutcheson,  pursuant  to  the 
power  in  the  codicil. 

This  last  question  introduced  another,  not  foreseen  by  the  counsel,  nor 
spoken  to,  though  the  judgment  of  the  Court  partly  turned  upon  it,  viz. 
whether  the  condition  in  the  codicil  was  a  good  cause  of  forfeiture,  in  the 
event  that  had  happened,  of  plaintiff  Ann  having  married  with  the  con- 
sent of  the  father,  in  case  she  should,  on  the  death  of  her  present  hus- 
band, marry  offoin,  in  the  lifetin»e  of  her  father,  without  his  consent. 

Mr.  SoiicitoT'General,  Mr.  Lloyd,  and  Mr.  Pembertan,  for  the  plaintiffs. 
The  legacy  of  1000/.  is  lapsed,  and,  if  so,  according  to  the  intention  of 
the  testatrix,  it  goes  to  the  plaintiff  William  Hutcheson,  as  residuary  lega- 
tee. The  mere  circumstance  of  the  additional  words,  "  her  executors, 
administrators,  and  assigns,"  will  not  be  sufficient  to  transmit  the  legacy 
to  the  personal  representative  of  the  legatee,  dying  in  the  lifetime  of  the 
testatrix ;  it  was  so  held  in  Mayhank  v.  Brooks  (ante,  vol.  i.  p.  84) :  but, 
it  is  said,  here  is  an  additional  circumstance  arising  from  the  silence  of 
the  testatrix,  who,  in  the  codicil,  makes  a  disposition  of  a  legacy  which  she 
had  given  to  another  deceased  legatee,  but  takes  no  notice  of  Grace 
Parker,  though  she  knew  of  her  death  ;  which  imports,  that  she  meant  the 
words,  "  executors  and  administrators,"  should  have  their  due  operation  : 
but  that  is  impossible,  because  it  would  be  straining  the  intention  too  far ; 
and  that  circumstance  is.  favorable  to  the  residuary  legatee.  The  testatrix 
must  have  considered,  that  the  property  arising  from  the  real  estate  would 
pass  to  her  husband  as  the  residuary  legatee.  The  principle  of  this  Court 
is,  that  where  money  arises  from  the  sale  of  land  directed  to  be  sold,  it 
has  never  been  held  personalty,  unless  directed  by  the  testatrix  to  be 
disposed  of  as  *such ;  it  is  apparent,  on  the  whole  of  the  will,  that  [*133] 
the  word  money  is  absolutely  meant  to  include  money  arising  from 
the  sale  of  the  real  estate.  There  are  many  such  cases ;  and,  in  the  pres- 
ent case,  there  are  numerous  circumstances  to  induce  the  Court  to  believe, 
that  the  testatrix  meant  everything  she  could  dispose  of  should  go  to  her 
husband  as  her  residuary  legatee;  as  in  Durour  v.  Motteux,  1  Yes.  320; 
Mallabar  v.  Mallabar,  Forrest.  78.  She  had  no  power  but  on  this  esute, 
which  she  ordered  to  be  sold;  this,  and  the  making  the  husband  resid- 
uary legatee,  are  strong  circumstances  :  her  directing  it  to  be  turned  into 
personalty,  and,  by  a  subsequent  codicil,  confirming  the  will,  and  appoint- 
ing her  husband  executor  and  residuary  legatee  of  her  personal  estate,  over 
which  she  had  any  disposing  power,  are  much  to  be  relied  upon.  3. 
With  respect  to  the  question  of  appropriation,  the  plaintiffs,  the  father  and 
daughter,  are  entitled  to  the  appropriated  sum.  It  was  a  vested  interest 
in  them  at  the  death  of  the  testatrix,  subject  to  no  contingency.  But 
whether  absolute  or  contingent,  if  the  fund  was  clear  of  debts,  the  appro- 
priation was  right,  by  the  rules  of  the  Court.  The  testatrix  meant  the 
fund  should  be  productive  to  the  parties  entitled  under  the  will :  it  was 
directed. to  belaid  out  as  soon  as  the  estate  was  sold:  application  was 
made  for  that  purpose,  and  an  agreement  that  it  should  be  laid  out;  the 
parties,  are,  therefore,  bound,  whether  there  be  a  fall  or  rise  of  stock. 
The  letters  are  all  to  that  purpose :  had  there  been  an  instrument  executed, 
whereby  the  parties  had  declared  that  whether  this  should  be  an  appro- 
priation  or  not,  should  depend  on  the  opinion  of  the  Court,  still  it  would 
have  been  an  appropriation.  In  the  case  of  a  legacy  given  to  an  infant^ 
where  the  executor  is  satisfied  that  the  fund  is  clear  of  debts,  he  may  in- 

TOL.  III.  16 


114  HuTCHESON  i;.  Hammond.  [1790. 

Teat  it  in  the  funds;  and  having  done  so,  and  pat  it  out  of  his  own  power, 
should  money  be  lost  by  the  failure  of  the  funds,  the  party  iutrusted  cannot 
charge  the  executor,  he  having  done  no  more  than  the  Court  would  have 
ordered  if  a  bill  had  been  filed.  The  residuary  legatees  had  nothing  to 
do  with  it ;  the  Court  will  appropriate,  where  they  are  not  parties  to  the 
suit.  Green  v.  Pigott  (ante,  vol.  i.  p.  103).  The  parties  here  were  cer- 
tainly in  a  situation  to  call  for  an  appropriation ;  and  the  question  is, 
whether  an  absolute  one  was  made,  or  there  was  only  a  treaty  for  it ;  had 
a  bill  been  filed,  the  Court  undoubtedly  would  have  done  it ;  whether  the 
interest  of  the  parties  were  absolute  or  contingent,  the  Court  would  have 

impounded  the  property. 
[*134]     *Mr.  Mansfield^  and  Mr.  Stainsby,  for  the  defendants,  the  Ham- 
monds, the  legatees  of  the  particular  residue. 

This  will  is  an  execution  of  a  power  by  which  the  testatrix  is  said  to 
have  appropriated  this  1000/.  to  Grace  Parker,  her  executors,  administra- 
tors, and  assigns,  and  then  added  a  codicil,  by  which  she  confirmed  her 
will.  Mr.  Hutcheson  claims  within  the  terms  of  that  appointment,  as  ex- 
ecutor of  Grace  Parker.  In  Mayhank  v.  Brooks^  it  was  held  otherwise, 
as  to  the  interest  of  the  particular  legatee.  It  seems  to  have  been  the  in- 
tent of  the  testatrix,  to  give  the  whole  of  the  money  arising  from  the  sale, 
and  undisposed  of,  to  the  residuary  legatee  of  that  fund.  Questions 
have  arisen,  in  such  cases,  between  the  heir-at-law  and  the  residuary  lega- 
tee, where  particular  legatees  have  died,  as  in  Ackroydy.  Smithson  (ante, 
vol.  i.  p.  503,  2d  edit.).  In  such  cases  the  next  of  kin  has  claimed  it  as 
money ;  but  the  heir  has  always  said,  at  the  death  of  the  testator  it  was 
real,  and  must  continue  so ;  and  if  money  has  been  raised  by  the  sale,  it 
must  result  to  the  heir-at-law.  Doraur  v.  Motteux,  I  Vesey,  820, 
was  a  gift  of  the  residue  of  such  money  as  should  arise  from  the  sale  of 
real  estate,  and  the  same  thing,  in  fact,  as  the  gid  of  money,  and  the 
residuary  legatee  took  the  whole.  There  is  no  case  in  favor  of  the  heir- 
at-law,  where  it  has  been  held  to  result.  Here  the  legatee  was  dead  pre- 
vious to  the  testatrix  making  the  codicil ;  and  her  saying,  in  that  codicil, 
that  she  confirms  her  will,  amounts  to  a  republication.  So  in  Gibson  v. 
Lord  Mtmntford,  1  Vesey,  493.  Upon  the  effect  of  this  codicil,  the  three 
Hammonds  are  clearly  entitled  to  the  residue.  2.  With  respect  to  the 
appropriation,  the  question  is,  whether  any  appropriation  has  been  really 
made.  From  the  language  of  the  letter,  there  is  no  reason  to  think  it  an 
appropriation.  There  are  two  modes  of  making  an  appropriation ;  the 
trustee  may  secure  it  by  a  declaration  of  trust,  or  the  3500/.  might  have 
been  transferred  to  the  trustees  in  Mrs.  Jones's  marriage  settlement.  No 
such  thing  has  been  done;  on  the  contrary, the  letters  say,  nothing  can  be 
done  but  by  an  application  to  a  court  of  equity ;  in  fact,  an  appropriation 
without  the  approbation  of  this  Court  is  no  appropriation.  In  D.  of 
Montague  v.  Lord  Godolpkin,  2  Vesey,  61 ;  Burnet  v.  Holgrove  [Eq.  Ca. 
Ab.  296t]  ;  Hurst  v.  Lord  Winchdsea,  2  Bur.  679,  and  Lord  A1<mtagut*s 
case,  Cane.  1755,  Lord  Hardwicke  considered  an  appointment  under  a 
power,  to  operate,  not  as  a  will,  but  merely  as  a  power ;  so  in 
[*135]  *this  case,  we  claim  under  the  appointment  as  nominees  by  way  of 
substitution. 

Mr.  Mitford,  and  Mr«  Richards^  for  the  other  defendants. 

There  are  three  points  :  lat  Whether  the  plaintifis  have  a  right  to  an 
appropriation,   Sd.  Whether  an  apprepriation  baa  been  aotuallyfliade.   8d. 

•»lbid.«f,ftc. 
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With  respect  to  the  lOOOil,  to  whom  it  now  bdongs.  It  is  claimed  by 
three  parties  :  Ist,  by  the  plaintifT,  iosisting  that  he  takes  it  under  the  dis- 
position made  by  the  wife :  2dly,  by  the  representatite  of  Grace  Parker : 
3dly,  by  the  heirs  ex  parte  paiema  and  maternd  of  the  testatrix.  The 
position  laid  down  for  the  plaintiffii  cannot  be  taken  as  true,,  to  the  extent 
to  which  it  is  laid  down.  It  must  be  allowed,  that  where  a  testator  lesTes 
several  legacies,  some  to  one  and  some  to  another,  and  then  gives  a  residue  . 
of  his  personalty,  the  Court  has  two  motives,  one  for  the  safety  of  the  leg- 
atees, the  other  for  the  purpose  of  ascertaining  the  residuary  fund.  If  a 
legatee  comes  into  court  and  says,  though  my  legacy  is  not  payable  imme* 
diately,  I  have  yet  a  right  to  have  it  secured;  the  Court  has,  of  late  years, 
appropriated  the  legacy  ;  but  Lord  Hardwicke  doubted  whether  a  con- 
tingent legacy  could  be  so  secured  :  i  Atk.  505  ;  3  Atk.  10) ;  both  which 
cases  are  cited  in  Green  v.  Pigott.  Of  late  times,  whether  a  legacy  is 
payable  at  a  certain  time,  or  contingent,  the  Court  will  secure  it ;  but  it 
has  never  done  so  where  the  whole  is  given  to  A.  for  life,  and  after  the 
death  of  A.  to  several,  without  the  consent  of  the  residuary  legatee  ;  for 
that  would  be  a  deviation  from  the  will.  Here,  as  the  parties  were  infants, 
there  could  be  no  such  consent.  There  is  no  case  where  the  Court  has 
said,  that  the  person  entitled  to  the  principal,  aAer  the  death  of  A.,  shall 
have  a  right  so  to  apply  as  to  take  the  chimee  of  the  stocks :  for  such  a 
right  must  be  mutual.  Nothing  done  by  the  trustee  can  prejudice  the 
right  of  the  cestui  que  trust :  the  trustees  saying  they  would  lay  out  the 
money,  can  have  no  effect.  As  to  the  1000/L,  Mr.  Hutcheson's  claim  haa 
no  foundation ;  it  could  not  pass  as  personalty.  Durour  v.  Metteuz^  and 
Mallabar  v.  MaUabar,  were  decided  on  the  ground  of  the  real  and  person- 
al  estate  being  blended  so  as  to  make  one  fund  ;  and  as  the  party  could 
take  nothing  but  personal  estate,  the  heir  could  have  nothing  to  take.  In 
Mallabar  v.  Mallabar,  by  the  words  *^  personal  estate,"  the  money  to  arise 
from  the  real  estate  was  intended  to  pass,  as  appeared  from  the  words  of 
the  will.  The  1000/.  undisposed  of  falls  into  the  residue,  as  being  undis- 
posed of;  the  will  and  codicil  may  be  considered  as  two  instruments 
^referring  to  each  other.  Potter  v.  Potter,  1  Vesey,  437,  and  [*136] 
Jaekson  v.  Hurlock  (ante,  vol.  i.  p.  61,  note,  ^edit.),  were  cases 
of  republication.  The  only  doubt  has  been,  whether  a  codicil ,  of  personalty 
merely,  should  aflfect  a  will  of  realty,  so  as  to  operate  as  a  republication : 
which  doubt  has,  by  both  those  authorities,  been  removed,  and  the  distinction 
overruled.  Every  residue  of  this  kind  »  a  residue  of  all  that  is  not  efect- 
ttaUv  given. 

Mr.  Crrakam,  for  the  heir  ex  parte  nuitemd. 

The  1000/.  being  lapsed,  by  the  death  of  the  legatee  in  the  life  of  the 
testator,  is  part  of  the  old  reversion.  A  limitation  to  the  right  heirs  of  the 
lettlor  is  always  considered  as  part  of  the  old  estate :  a  lease  and  release 
passing  nothing  but  what  is  expressed ;  not  like  a  fine,  which  operates  by 
transmutation  of  estates.  It  is  agreed  that  the  real  estate  might  be  blend- 
ed with  the  personal,  and,  agreeably  to  the  cases  of  mixed  funds,  might 
pass  by  the  will ;  and  for  this  purpose  Mallabar  v.  Mallabar  is  cited. 
There  is  no  doubt,  that,  in  that  case,  it  was  considered  as  a  mixed  fund. 
It  was  a  devise  to  sell,  and  the  residue  given  to  the  sister,  by  a  sweeping 
clause,  by  which  the  testator  meant  that  all  that  should  drop  should  go  to 
the  sister.  In  that  case,  evidence,  also,  was  read,  which  determined  Lord 
Talbot's  mind  oo  the  subject.  In  Motteux  v.  Motteux  (Durour  v.  Moi^ 
teux),  1  Ver.  320,  there  were  circumstances  to  show  it  was  intended  as  a 
miJLdd  fund,  and  that  th«re  was  an  imentioQ  to  dispose  of  the  realty  aa  per- 
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sonalty.  We  come  now  to  cases  which  decide  the  point,  that  where  money 
is  to  be  raised  out  of  a  real  fund,  and  the  legacies  fail  by  the  death  of 
legatees  in  the  lifetime  of  the  testator,  the  residue  is  a  specific  residue, 
and  does  not  comprise  the  lapsed  legacies.  Cruse  y.  Barley,  3  Wms.  20, 
and  the  cases  cited  by  Mr.  Cox,  in  his  note,  of  Digby  v.  Legard,  and 
Ackroyd  v.  Smithson  (also  reported  ante,  vol.  i.  p.  503),  in  which  Lord 
Chancellor  approved  of  the  case  of  Digby  v.  Legard,  In  Hewit  v. 
Wright,  Dorothy's  share  lapsed,  and,  as  such,  became  part  of  the  residue. 
It  was  held  that  it  was  converted ;  and  being  undisposed  of,  as  personal 
estate,  was  comprised  in  the  residuary  clause.  Here  the  codicil  gives 
operation  to  the  will.     It  is  impossible  to  contend,  where  a  codicil  is  made 

for  a  particular  purpose,  that,  if  it  refers  to  the  will,  it  will  not  repub- 
[*137]  lishthe  will,  Acherly  v.  Vernon,  I  ^Williams,  783,  but  there  must 

be  words  in  the  will  to  pass  the  lapsed  interest.  The  question  is, 
whether,  by  the  confirmation  of  the  will,  in  the  codicil,  the  residue,  con- 
taining the  1000/.,  passed.  In  Doe  on  the  demise  of  Morris  v.  Cubit, 
Douglas,  31,  there  were  words  sufficient  to  pass  the  interest.  Pottery. 
Potter,  1  Ver.  437,  had  also  sufficient  words  to  pass  the  intermediate 
interest.  All  these  cases  are  where  the  words  were  sufficient.  Then  the 
question  is,  whether  there  are  sufficient  words  in  this  will,  to  speak  in  the 
year  1783.  There  must  be  express  words  to  disinherit  an  heir-at-law,  or 
a  necessary  implication  that  the  estate  must  pass.  But  there  is  nothing, 
here,  to  alter  the  original  devise,  if  the  words  "  rest  and  residue,''  in  the 
original  will,  were  not  sufficient  to  pass  the  1000/.  The  words  are,  to  pay 
500/.  to  Ann  Parker,  if  living,  if  not  to  Ann  Hutcheson ;  and  to  pay  1000/. 
to  Grace  Parker,  her  executors,  administrators,  and  assigns ;  to  pay  the 
rest  and  residue  to  the  three  sons  of  Hammond.  It  cannot  be  contended 
that  the  1000/.  comes  within  the  gift  to  the  executors,  administrators,  and 
assigns  of  Grace  Parker.  In  Maybank  v.  Brooks  (ante,  vol.  i.  p.  84),  the 
legacy  was  held  not  to  pass  to  the  executors,  d&c,  although  the  testator 
knew,  at  the  time  of  making  the  will,  that  the  legatee  was  dead.  The 
testatrix  thought  here,  either  that  the  executors  would  take,  or  that  it  was 
good  as  an  appointment ;  and,  by  the  codicil,  confirms  the  will  in  all  other 
respects  :  she  could  not,  therefore  mean  the  residuary  legatee  to  take  the 
residue,  including  the  1000/.,  but  meant  to  refer  to  the  will,  as  it  stood,  in 
which  the  legacy  was  given  to  Grace  Parker,  her  executors,  administrators, 
and  assigns. 

Mr.  Simeon,  on  the  part  of  the  heir  ex  parte  patemd,  contended,  1st. 
That  this  was  not  money,  but  land  unsold.  All  the  cases  prove  this  prop- 
osition, that,  where  land  is  to  be  sold  for  a  special  purpose,  which  cannot 
be  carried  into  execution,  it  shall  be  considered  as  land  ;  that,  even  if  con- 
verted, it  is  still  land,  in  a  court  of  equity.  The  question  always  is, 
whether  you  can  collect,  from  the  circumstances,  that  the  testator  meant 
to  convert  his  real  estate  into  personalty.  If  he  did,  it  must  be  disposed 
of,  either  by  the  particular  legacy,  or,  by  the  residuary  clause.  This  was 
the  ground  of  decision  in  Mallabar  v.  Mdttabar,  and  Durour  v.  Blotteux  : 
there  it  was  intended  to  be  a  mixed  fund,  and  the  real  and  personal  funds 
were  blended.  The  distinction  attempted  between  the  case,  where 
[*138]  the  question  was^between  the  heir  and  residuary  legatee,  upon  the 
lapse  of  a  partiailar  legacy  ;  or  where  it  was  between  the  heir  and 
next  of  kin,  upon  the  lapse  oi  such  a  legacy,  where  no  residue  was  given  ; 
or  upon  the  lapse  of  a  residue  or  part  of  it,  when  the  question  would  still 
be  between  the  heir  and  next  of  kin ;  could  not  be  supported.  Cruse 
T.  Barley,  and  Ackroyd  v.  Smithson,  were  cases  between  the  residuary 
legatee  and  the  heir,  upon  the  lapse  of  a  particular  legacy  charged  oo 
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land;  and  it  was  decided  to  be  a  resulting  trast  for  the  heir.  And  in 
Ackroyd  v.  Smithsan^  Lord  Tburlow  applied  the  rule  laid  down  in  Digby 
y.  Legard,  where  the  case  was  decided  as  between  the  next  of  kin  and 
heir ;  which  shows  the  distinction  is  of  no  avail ;  but  that,  in  both  cases, 
the  only  question  is,  the  intention  to  convert,  and  that  (in  case  there  is  no 
intention  absolutely  to  convert)  the  heir  shall  take.  In  Robinson  v.  Toy 
hr  (ante,  vol.  ii.  p.  389),  Ackroyd  v,  Smithson  has  been  confirmed  and  ap* 
proved.  The  codicil  makes  no  difference  in  the  question ;  for  though  it 
confirms  the  will,  and  thereby  deduces  the  date  of  the  will  to  that  of  the 
codicil,  it  does  not  necessarily  pass  the  real  estate  ;  it  only  gives  a  capaci- 
ty to  the  will  to  pass  it,  if  the  testatrix  intended  to  pass  it.  The  doubt 
raised,  into  which  residue  it  should  fall,  shows  that  no  intention  could  be 
clearly  found.  As  to  the  intention  to  pass  the  1000/.  which  remained  land 
unsold,  without  any  indication  in  the  codicil  that  it  was  to  become  person* 
alty,  it  could  not  fall  into  the  general  residue,  nor  could  it  fall  into  the 
particular  residue,  which  was  to  consist  of  money  to  arise  by  the  sale,  after 
the  1000/.  was  paid  out  of  it.  The  circumstance  of  giving,  by  the  codi- 
cil, the  1500/.  and  500/.  legacies,  which  had  lapsed,  and  being  silent  as 
to  the  1000/.  which  the  testatrix  knew  was,  also,  lapsed,  showed  she 
meant,  either  not  to  dispose  of  it,  but  let  it  result,  or  that  she  had  forgot- 
ten it,  which,  on  a  question  of  intention  to  give,  must  have  the  same  effect. 
It  frequently  happens,  a  person  may  die  intestate,  as  to  part,  though  a  gen- 
eral residue  is  giveu,  in  cases  of  pure  personalty,  as  appears  by  Doners  v. 
Defoes,  3  Wms.  40  ;  Cook  v.  Oakley,  1  Wms.302.  Upon  devises  of  land, 
a  lapsed  devise  will  not  fall  into  the  residue,  but  result  to  the  heir:  and  the 
money,  here,  being  to  be  considered  as  land,  must  be  taken  as  a  devise  of 
the  land  itself;  and  must  go  to  the  heir  ;  who  is  never  to  be  disinherited 
by  implication. 

2dly.  Considering  the  iOOO/.  as  land  ;  the  heir,  under  the  deed, 
is  to  take  as  a  purchaser ;  and  then  the  heir  ex  parte  paternd  *must  [*139] 
take.  It  is  not  a  resulting  trust,  but  an  express  disposition.  A 
disposition  by  lease  and  release,  operates  by  transmutation  of  possession. 
It  puts  the  interest  out  of  the  grantee.  Here,  she  reserved  a  power  of 
disposal ;  but,  in  default  thereof,  it  was  to  go  to  her  right  heirs,  not  to 
herself  and  her  heirs;  if  so,  it  would  have  been  to  the  old  use;  but  the 
use  being  put  out  of  herself,  her  right  heir  was  to  take  by  purchase;  and 
then  that  heir  must  be  the  heir  ex  parte  paternd.  In  Comyn^s  Digest,  the 
cases  are  strung  together.  Where  a  man  seised  in  fee,  puts  the  fee  out  of 
himself,  and  declares  no  new  use,  it  shall  be  to  the  old  use:  but,  if  ten- 
ant in  tail  suffers  a  recovery  without  any  use  declared,  it  operates  to 
give  him  a  new  estate  in  fee,  and,  however  he  held  before,  would  make 
a  descent  ex  parte  paternd.  The  trustees,  in  this  case,  must  convey  to 
the  heir ;  for  that  purpose,  they  must  have  the  whole  fee.  Here  is  a  spring- 
ing  use,  to  take  effect,  at  the  settlor^s  death,  to  her  right  heirs.  But  it 
is  said,  that  a  person  cannot  make  his  right  heir  a  purchaser;  this  is  true 
by  will,  but  not  by  deed  ;  and  where  the  grantor  puts  the  whole  estate 
out  of  himself,  the  heir  must  take  by  purchase.  In  Hurst  v.  Morgan, 
which  went  from  this  Court  to  the  King's  Bench,  and  is  mentioned  in 
Sir  James  Burrows's  Reports  as  2d  May,  1755;  a  feme  covert,  on  her 
marriage,  conveyed,  by  lease  and  release,  to  trustees  in  fee,  to  the  use 
of  herself  for  life,  with  power  to  appoint,  6lc.  in  default,  to  her  right 
heirs.  This  was  held  a  limitation  to  the  heir  by  purchase,  and  that  the 
de.scent  was  broken.  In  the  cases  of  money  to  be  laid  out  in  land,  and 
settled  to  uses,  with  the  ultimate  remainder  in  fee  to  the  right  heir  of 
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the  devisor,  the  conveyance  must  be  mede  to  the  heir  u  •  piireheeer. 
I  took  that  distinction  in  Lady  Tujfedak  ▼.  Lord  Ctmentry  (ante,  vd.  L 
p.  S40),  and  it  was  admitted  by  Mr.  Kenyon^  Attorney«Geneml,  who 
said,  it  had  been  decided  by  Lord  Henlej,  in  Rabinsen  v.  Knight, 
(which  he  cited  from  Mr.  AmbJer^s  note),  (1)  if  the  conveyance  was  to 
be  made  to  the  heir  as  a  purchaser,  or  an  ase  would  spring  in  him,  to 
make  him  take  by  purchase,  the  operation  of  the  legal  estate  woaid  not 
be  prevented,  by  any  consideration  from  whence  the  equitable  estate 
came ;  but  the  estate  would  go  beneficially  to  the  heir,  to  whom  it  came 
for  his  o%vn  use,  and  not  as  a  trustee  for  the  use  of  the  heir  ex  parte  ma^ 
temd.  By  Alston  r.  Welis,  Douglas,  771,  there  is  no  equity  between 
the  paternal  and  maternal  heir,  Balck  v.  Putt,  Trin.  8  Geo.  3, 
[•140]  cited  there.  •This  doctrine  is  recognized  in  Wade  v.  Paget 
(ante,  vol.  i.  p.  363),  where  it  is  held  that  the  legal  estate  shall 
direct  the  descent. 

Mr.  Mansfield,  in  reply,  for  the  residuary  legatees  of  the  money  to  arise? 
from  the  sale. 

1st.  If  this  question  was  to  rest  solely  on  the  will,  the  1000/.  must 
belong  to  the  three  Hammonds  (the  specific  residuary  legatees)  ;  be* 
cause,  where  money,  as  money,  is  given  to  particaUr  legatees,  and  the 
rest  to  residuary  legatees,  and  a  part  of  the  money  lapses  by  death,  the 
residuary  legatees  will  take  that  increase.  In  Cook  v.  Oakley,  it  waa 
clear  the  testator  did  not  mean  to  dispose  of  the  leasehold  estate.  In 
Cruse  V.  Barley,  so  fur  from  the  contrary  being  determined,  that  which 
I  contend  for  was  laid  down  as  a  clear  point.  The  question  was,  as  to 
the  200/.  given  to  Christopher,  which  never  vested.  If  Christopher  had 
been  dead  at  the  time  of  making  the  will,  it  would  have  fallen  into  the 
residue.  The  difference  is  plain  :  where  it  lapses  in  the  life  of  the  tes- 
tator, he  is  supposed  to  know  it;  and  whatsoever  lapses  goes  to  the  resi- 
duary legatee.  No  answer  is  given  to  the  case  of  Durour  v.  Motteuz, 
Digby  V.  Legard  was  a  gift  of  a  residue :  the  testator  was  considered  as 
dying  intestate  as  to  the  lapsed  share  ;  Ackroydv.  Smitkson  is  an  instance 
of  a  lapsed  legacy.  Wright  v.  HewU  does  not  impeach  the  doctrine. 
With  respect  to  the  codicil,  it  is  determined  it  will  republish  the  will, 
Acherley  v.  Vernon,  But,  it  is  said,  that  it  wilt  not  operate  without  spe- 
cific words  to  dispose  of  the  lapsed  property.  I  take  the  effect  of  it  to  be, 
that,  if  there  be  any  words  in  the  will  to  dispose  of  the  residue,  the  codi- 
cil will  carry  the  lapsed  interests.  CHbson  v.  Lord  Montfort,  I  Vesey, 
485 ;  Potter  v.  Potter,  i  Vesey,  437 ;  and  that  is  just  the  same  as  if  the 
will  was  written  over  again.  On  this  principle  it  is,  that  after-purchased 
lands  will  pass.  It  is  the  same  as  if  the  will  was  copied,  with  the  omission 
of  the  lUOU/. 

Mr.  Solicitor-General,  in  reply,  for  plaintiff,  the  general  residuary  legatee. 

It  will  be  difficult  for  me  to  contend,  what  I  must  contend,  that  this 

is  to  slip  through  the  first  residue,  and  fall  into  the  second.     If 

[•141]  the  1000/.  lapsed  under  the  will,*  and  the  codicil  •was  held  to 

republish  it;  it  might  be  contended, that  the  words  would  operate 

as  a  confirmation  of  the  will.     The  questions  in  the  cause,  I  suppose, 

are, 

1st.  Whether  the  plaintiffs  are  entitled  to  the  last  alternative  in  the 
prayer  of  the  bill:  that,  if  no  appropriation  has  been  hitherto  made  of 
the  3500/.,  the  father  giving  hia  consent,  the  sum  may  be  now  paid.     It 

(1)  Since  reported  from  Loid  Northington's  MSS.  by  Mr.  Eden,  9  vol.  IS8. 
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is  mid  her  9SWI.  eannot  now  be  appropriated.  Air.  Mitford  e8]re>  that 
great  mischief  would  arise  if  the  trustees  could  appropriate,  when  the 
funds  are  low,  sgaiost  the  residuary  legatee:  but  the  Court  does  not 
consider  the  funds  as  varying  in  value;  and  the  decision  must  be  the 
same  respecting  stock,  or  wli«re  money  is  in  the  bank,  or  upon  mort« 
gage.  He  says  the  tenant  for  life  is  to  have  the  interest  for  life  ;  and 
the  other  parties  to  have  liberty  to  apply  upon  his  death  :  but  the  Court 
will  order  the  money  to  be  laid  out  earlier,  upon  the  consent  of  the  ten- 
ant for  life,  Crreen  t.  Pigoii  (ante,  vol.  i.  p.  108) ;  GawUr  v.  Siande- 
wiche,  where  it  was  determined,  that,  if  a  personal  fund  be  provided, 
the  Court  will  secure  it,  but  will  not  raise  it  out  of  land.  The  case  of 
Phipps  V.  Anmesley,  2  Atk.  57 ,  was  there  recognized ;  but  where  it  is 
peraonal  estate,  the  Court  wilt  appropriate:  it  will  secure  the  fund, 
whether  the  legacy  be  vested  or  contingent  Id  Cooper  v.  Douglas 
(ante,  vol.  ii.  p.  381),  the  Court  said,  it  was  no  appropriation,  because 
tlie  executrix  was  to  have  an  advantage  in  it;  but  here  Miss  Hutche- 
son  might  have  come  and  had  an  appropriation  during  the  life  of  the 
father.  The  case  of  Green  v.  Pigott^  and  the  ordinary  course  of  the  Court, 
prove  this. 

The  2d  question  is,  Whether  the  trustees  could  appropriate,  without 
the  consent  of  the  Court.  In  Trafard  v.  Boekm,  3  Atk.  440,  it  is  laid 
down,  that  there  is  no  necessity  for  a  decree  of  the  Court :  that,  though 
the  parties  may  come  here  for  the  security  of  the  trustees,  it  will  be 
an  appropriation,  though  not  done  by  the  Court.  The  will,  in  this  esse, 
had  given  this  lady  a  legacy,  in  which  she  had  a  vested  interest,  subject 
to  the  father^s  life:  by  the  codicil,  a  condition  was  annexed,  of  marrying 
with  consent,  with  remainder  over.  The  father  could  not  bar  himself  of 
the  right  of  appointment.  If  he  appointed,  there  was  a  remainder  over, 
if  the  father  made  no  appointment,  the  3500/.  would  fall  into  the 
residue.  It  has  been  held,  that  a  mere  devise  *of  a  residue  will  [*']42] 
not  make  the  condition  of  marriage  with  consent  effectual.  In 
Amos  V.  Horner^  1  Eq.  Abr.  1 12,  it  was  held  sufficient ;  but  that  has 
been  denied  to  be  \eiVi,  Paget  s^Htywood,  cited  1  Atk.  378,  and  Wkcehr 
V.  Bingham^  1  Wilson,  135.  Here  the  father  is  entitled  to  the  interest 
for  life ;  and,  at  his  death,  the  daughter,  having  married  with  his  con- 
sent, would  take  the  principal,  unless  a  second  marriage,  without  con« 
sent,  would  bar  her  from  so  doing;  but  it  could  not  be  intended  to  ex- 
tend the  condition  to  a  second  marriage.  With  respect  to  the  appro- 
priation :  the  argument  has  confounded  the  right  of  appropriation  with 
the  right  of  payment.  This  is  a  sum  of  3500/.,  the  interest  payable  to 
the  father  for  liie ;  the  principal  afterwards  to  the  daughter ;  or,  in  a 
certain  event,  as  the  father  should  appoint.  The  residuary  legatees 
have  DO  claim.  The  legatees  have  a  right  to  an  appropriation.  Here 
the  parties  interested  called  upon  the  trustees  to  appropriate,  when 
the  stocks  were  low,  and  the  trustees  directed  the  3500/.  to  be  laid  out 
separately. 

Mr.  Graham^  in  reply,  for  the  heir  ex  parte  matemd.  I  contend,  upon 
principles,  that  this  is  the  old  reversion.  The  conveyance  by  lease  and 
release  operates  only  by  virtue  of  the  statute  of  uses.  The  estates  of 
persons  in  esse  only  are  executed.  The  fee  remains  in  the  feoffees,  to 
serve  the  springing  uses.  All  the  cases  show,  that  wherever,  either  by 
deed  or  will,  the  grantor  gives  a  reversion  to  his  own  right  heirs,  they 
take  b^  limitation,  not  by  purchase.  What  would  be  the  consequence 
of  their  being  taken  as  words  of  purchase  7    That  a  limitation  by  the 
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wife  to  the  husband  for  life,  remainder  to  children,  in  each  shares  as 
they  should  appoint,  with  a  remainder  to  her  right  heirs,  would  take  the 
fee  out  of  her  during  her  life  ;  whereas  all  the  uses,  not  parted  with,  must 
remain  in  her. 

Mr.  Justice  BuUer  (after  stating  the  case)  : — 

The  question  arises  upon  the  legacy  of  11)00/.  To  this  five  claims  are 
set  up.  The  first  is  by  the  plaintiff,  William  Hutcheson,  as  executor  of 
Grace  Parker :  for  this  there  is  no  foundation.  I  agree  with  the  counsel, 
that  having,  by  the  codicil,  confirmed  the  will,  it  must  be  read  as  if  dated 
on  the  day  of  the  date  of  the  codicil;  but  I  am  not  at  liberty  to  blot  out 
any  bequest  contained  in  that  will,  and  therefore  it  will  stand  as  if,  after 
the  death  of  Grace  Parker,  she  had  given  a  legacy  to  her,  her 
[*143]  executors,  and  ^assigns.  The  authority  of  Mayhank  v.  Brooks 
(ante,  vol.  i.  p.  84)  is  precisely  in  point.  There  is  no  foundation 
to  say  the  executors  were  to  take  eo  nomine.  If  there  was  any  ground  to 
say  that,  as  Grace  Parker  was  dead,  it  should  be  considered  as  a  substi« 
tution  of  the  executors,  that  was  equally  open  in  Mayhank  v.  Brooks; 
but  that  case  is  decisive,  that  nothing  went  to  the  executor,  (a) 

2.  The  husband  claims  as  residuary  legatee  of  the  personal  estate.  In 
this  case,  it  is  perfectly  clear,  that  this  1000/.  cannot  be  considered  as 
part  of  her  personal  estate.  The  authorities  are  very  distinguishable  from 
the  present  case.  In  Mallahar  v.  Mallabar,  and  Durour  v.  Motteux,  the 
two  funds  were  blended  together,  and  there  was  a  general  residue ;  not 
distinguishing,  as  here,  between  the  residue  of  the  real,  and  that  of  the 
personal  estate :  and  it  is  apparent,  that  unless  the  Court  had  put  the  con- 
struction it  did,  that  the  words  should  carry  the  residue  of  both  funds, 
the  wills  must  have  been  totally  avoided.  These  circumstances  were 
strong,  and  conclusive,  to  show  the  intention  of  the  testators ;  and  where 
the  intention  of  a  testator  is  clear,  it  must  be  considered  as  part  of  the 
personal  estate  :  but  here,  the  intention  is  different ;  under  the  residue, 
she  did  not  mean  to  comprehend  any  part  of  the  money  to  arise  out  of 
the  real  estate  ;  therefore,  his  claim  must  be  rejected. 

Then  the  question  is,  between  the  residuary  legatees  of  the  money 
arising  from  the  sale  of  the  real  estate,  and  the  heirs-at-law.  In  cases  of 
this  kind,  some  technical  reasoning  must  be  adduced.  Supposing  the  in- 
tention not  to  be  clear ;  in  a  doubtful  case  of  construction,  it  should  turn 
in  favor  of  the  heir-at-law.  There  seems  to  be  no  reason,  originally,  why 
the  residuary  legatees,  in  such  cases  should  not  take ;  but  that  the  heir 
is  favored  in  cases  of  land,  and  uses  springing  out  of  land.  The  decision, 
in  most  of  the  cases,  is,  1  believe,  against  the  intention  of  the  testator; 
but  it  is  established,  as  a  rule,  that  there  must  be  an  apparent  intent,  upon 
the  face  of  the  will,  in  order  that  the  residuary  legatee  should  take  the 
whole.  That  is  the  ground  of  the  cases  cited  at  the  bar.  Here  is  no 
apparent  intention  against  the  heir  ;  therefore  the  general  rule  must  take 
place,  that  the  money  is  considered  as  land;  and  if  by  subsequent  Bcci« 
dents,  and  the  party  interested  in  it  dies,  so  that  it  lapses,  it  will  belong 

to  the  heir-at-law.  (b) 
[*144]      *The  next  question  is,  who  is  the  heir-at-law  entitled  to  take; 
the  heir  ex  parte  palemd^  or,  ex  parte  matemd.     It  is  admitted,  the 

(a)  See  the  cases  cited  in  notes  to  Mayluink  v.  Brooks,  I  Bro.  C.  C.  84.  See  also  Bridge 
V.  Abbott,  post,  224  ;  2  Willitims,  Ex.  Pt.  3,  Bk.  3,  ch.  2,  f  5,  p.  768  -  760. 

(6)  See  Ackroyd  v.  Smithson,  1  Bro.  C.  C.  603,  614,  616,  and  notes  and  cases  cited  to  this 
point ;  Robinson  v.  Taylor,  2  Bro.  C.  C.  689,  696,  and  notes  ;  Ram  on  AsseU,  ch.  14,  1 1, 
p.  303, 204. 


1790.] 


HuTCHESON  V.  Hammond.  121 


estate  came  to  Frances  Weeks,  by  descent  from  her  mother ;  and  the 
question  i^,  whether  the  settlement  upon  her  marriage,  by  giving  the  ul- 
timate remainder  to  her  right  heirq,  gave  them  a  new  estate,  as  purchasers, 
or  the  old  uses  remain.  I  think  it  was  the  old  use.  Mr.  Simeon  has  ar- 
gued it  upon  different  cases,  as  the  case  ofa  tenant  in  tail  with  remainder 
to  himself  in  fee,  suffering  a  recovery,  that  a  new  use  will  arise  to  himself 
in  fee :  this  is  true ;  but  it  should  be  remembered,  that  if  tenant  in  fee 
suffer  a  recovery,  the  old  use  remains.  If  1  was  inclined,  in  this  case,  to 
decide  in  favor  of  the  heir  ex  parte  patemd,  I  must  say  she  had  put  the 
estate  out  of  her  own  power,  in  case  she  had  survived  her  husband :  but 
it  is  clearly  otherwise;  for  it  is  expressly  stipulated,  that  she  should  have 
the  estate  to  her  own  use,  and,  notwithstanding  her  coverture,  should 
have  a  power  to  dispose  of  it ;  and  it  is  expressly  limited  to  her  own  right 
heirs  for  ever;  so  that  the  estate  was  left  in  her  hands,  to  remain  to  her 
own  use,  as  if  there  had  been  no  settlement.  Two  cases  have  been  cited 
where  the  question  was  between  the  heir  ex  parte  paternd^  and  ex  parte 
matemd^  where  the  person  last  seised  had  the  equitable  and  legal  estate ; 
the  Court  held  the  legal  to  be  the  better  estate,  and  that  it  absorbed  the 
equitable;  that,  therefore,  the  estate  must  go  in  the  line  from  whence  it 
came.  The  case  of  Baich  v.  Putt  does  not  apply;  there  the  limitation 
was  to  the  trustees  and  their  heirs,  to  the  use  of  them  and  the  heirs, 
which  took  the  legal  estate  out  of  the  grantor.  For  the  reasons  given, 
the  maternal  heir  will  be  entitled  to  the  1000/.  subject  to  the  life  estate  of 
the  husband. 

The  next  question  relates  to  the  3500/.  given  to  the  plaintiff  Ann 
Jones;  and  upon  this  several  questions  have  arisen  :  1st.  Whether  this 
sum  could  have  been  appropriated  by  the  trustees,  or  the  Court.  2dly. 
Whether  it  has  been  so  appropriated.  3dly.  Whether  it  can  be  now 
paid  to  the  trustees  under  her  marriage  settlement.  With  respect  to  the 
first  question  ;  whether  it  can  be  appropriated  ;  it  is  only  necessary  to  go  to 
the  case  of  Green  v.  Pigot  (ante,  vol.  i.  p.  103) :  that  case  decides,  that, 
even  on  contingent  interests,  any  person  interested  may  come  and  have 
the  fund  appropriated  ;  and  it  is  convenient,  and  indeed  necessary,  that  it 
should  be  so;  and  in  cases  where  the  interest  of  the  fund  has  been 
given  to  A.,  *and  the  principal,  subject  to  that  interest,  divisible  [*145] 
among  several  parties;  upon  the  application  of  A.  the  Court  has 
interfered.  The  question  is,  whether  there  are  other  rights  affected  by  the 
approbation  ;  where  that  is  not  the  case,  it  has  been  frequently  done :  I  did 
it  last  week,  in  the  case  of  Lady  Cavendish,  and  ordered  the  fund,  of  which 
she  was  entitled  to  the  interest,  to  be  paid  to  her  son,  she  coming  in  and 
consenting.  Then,  if  the  Court  would  have  appropriated  the  fund,  the 
trustees  are  justified  in  doing  it,  without  its  intervention.  The  second 
question  is,  whether  they  have  appropriated  it.  If  the  trustees  are  not 
decided  in  their  opinion,  they  have  a  right  to  ask  the  opinion  of  the  Court. 
In  this  case,  the  trustees  have  acted  a  fair  and  honorable  part,  to  give 
every  person  interested  every  advantage  they  could.  They  certainly 
have  not  thought  the  residuary  legatees  the  persons  principally  interested  ; 
if  they  had,  I  should  not  have  approved  their  conduct  The  particul/ir 
legatees  are  the  principal  objects  of  the  testator's  bounty,  and  therefore  not 
to  be  sacrificed  to  the  interest  of  the  residuary  legatee^,  who  are  more  re- 
mote in  his  intention.  The  trustees  did  not  choose  to  do  it,  without  the 
opinion  of  the  Court ;  but  the  tenor  of  their  letters  is,  that  they  are  ready 
to  do  it  if  they  can.  They  have  made  the  appropriation  ;  and  by  the  letters 
and  conduct,  both  of  the  father  and  daughter,  it  appears  they  have  allowed 
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and  approved  of  it  The  father,  in  one  of  his  letters,  says,  be  will  make 
it  up  a  round  sum,  and  that  he  is  ready  to  take  it  at  all  risks.  The  trus- 
tees separated  that  sum,  as  a  sum  to  pay  the  father  and  daughter  the  lega- 
cies. But  let  us  see  what  could  have  been  the  intention  of  the  parties. 
The  sum  to  be  laid  out  was  3500/.,  but  that  could  not  be  done  exactly  :  the 
broker  added,  thereupon,  17/.  more.  Was  it  necessary  the  trustees  should 
be  exact  7  Clearly  not,  ader  the  father  had  said,  he  would  make  it  up  a 
round  sum.  Then  with  respect  to  the  declaration  of  trust,  it  appears  a 
declaration  of  trust  was  prepared ;  but  Mr.  Hammond  thought  it  unneces- 
sary to  put  Mr.  Hutcheson  to  that  expense.  It  does  not  admit  of  a  doubt, 
that  the  sum  was  laid  out  for  the  payment  of  the  legacies;  and  the  only 
condition  intended  was,  if  the  Court  should  approve ;  if  it  did,  it  should 
operate  as  an  appropriation,  (c) 

The  question,  therefore,  is,  whether  stock  should  now  be  trans- 
[*i46]  ferred  to  the  trustees  of  Ann  Jones's  marriage  settlement,  *the  father 
being  entitled  to  the  interest  for  his  life.  I  have  doubted  more  on 
this  part  of  the  case  than  the  others.  It  was  strongly  pressed,  by  Mr.  Mit- 
ford,  that  the  father  could  not  give  up  his  power  of  reappointing,  on  the 
daughter's  marrying  during  his  life  without  consent.  If  any  person  is  in* 
terested  besides  the  father  and  daughter,  I  cannot  order  this  sum  to  be 
transferred.  I  am  clear  the  power  cannot  be  released,  Co.  Lit.  265.  b., 
Brownlow,  210.  {d)  But,  if  the  condition  is  released,  it  should  seem  thai 
the  power  is  void.  This  depends  upon  the  question  whether  the  condi- 
tion is  satisfied  by  Ann  Jones's  first  marriage  with  the  consent  of  her  father. 
The  words  of  the  codicil  are  very  strong.  There  are  cases  where  condi- 
tions of  this  kind  are  considered  as  odious;  (2)  and  if  this  condition  was 
extended  beyond  a  first  marriage,  it  might  be  attended  with  inconvenience ; 
and  I  do  not  think  it  would  fall  within  the  original  intention  of  this  con- 
dition. The  intention  of  these  conditions  is  to  prevent  children  from 
making  inconsiderate  engagements,  they,  therefore,  do  not  extend  to  the 
case  of  a  widow,  or  to  a  second  marriage ;  and,  therefore,  the  Court  is 
warranted  to  say,  the  condition  is  complied  with  by  the  first  marriage ;  that 
the  legacy  is  vested,  and  the  condition  gone:  consequently  there  is  an  end 
to  the  father's  power^  and  nobody  is  now  interested  but  the  father  and  the 
daughter  :  and  the  case  stands  upon  the  same  ground  with  that  of  Lady 
Cavendish,  where  the  tenant  for  life  agrees  to  give  up  the  advantages  of  a 
sum  of  money  for  life,  and  consents  to  its  being  paid  immediately  to  the 
person  entitled  to  the  principal,  (e) 

Decreed,  therefore,  that  the  1000/.  be  paid  to  the  heir  ex  parte  matemd 
and  the  3500/.  to  the  surviving  trustee  in  Ann  Jones's  settlement. 

The  cause  came  on  to  be  reheard  before  Lord  Chancellor,  19th  July, 
1790,  when  Mr.  Mitford,  Mr.  Richards,  Mr.  Mansfield,  and  Mr.  Sim- 
eon, were  again  heard  for  their  respective  client*),  and  argued,  to  the  same 
purpose  as  upon  the  former  hearing  ;  when  Lord  Chancellor  gave  a  clear 

(2)  As  to  conditions  in  restraint  of  marriage,  see  Hemmings  r.  Mnnckley,  antea,  i  rol. 
303,  &c. ;  Scott  9.  Tyler,  2  vol.  431,  &c.  and  the  Editor^s  notes,  passim. 

(c)  See  upon  this  subject  of  appropriation,  Green  v.  Pieot,  I  Bro.  C.  C.  103 ;  Cooper 
V.  Doufflass,  2  Bro.  C.  C.  231 ;  Sitwell  v.  Barnard,  6  Ves.  543;  Atty.  Oenl.  v.  Man- 
ners, 1  Price,  411  ;  Hill  9.  Atkinson,  2  Meriv.  46  ;  Webber  p.  Webber,  1  Sim.  &  Sta.  311, 
312,  313  ;  2  Williams,  Ex.  Ft.  3,  Bk.  3,  ch.  4,  S  4,  p.  861-864. 

(d)  See  the  donbt  of  this  suggested  in  Su^en  on  Powers  (4th  Eng.  edit.),  50. 

(e)  The  whole  doctrine  upon  conditions  in  restraint  of  marriage,  is  collected  in  Scott «. 
Tyler,  2  Bro.  C.  C.  431,  and  the  notes  to  it.  See  also  Sugden  on  Powers  (4th  Am.  edit.), 
269. 
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and  decisive  opinion  against  the  claim  of  the  heir  €x  parte  paiemd  to  the 
1000/. 

Upon  Mr.  Graham's  arguing  again,  on  the  part  of  the  heir  ex  parte 
maternd^ 

*Lord  Chancellor  said,  the  question  was,  whether  the  tes-[*'i47] 
tatrix's  direction,  that  the  money  to  be  raised  by  the  sale  of  the 
estate  should  be  laid  out  in  the  funds,  was  merely  an  arrangement  to  give 
the  husband  a  life  estate  in  the  interest,  or  she  metfnt  to  give  the  residuary 
legatee  an  eventual  chance,  to  depend  on  the  rise  or  fall  of  stocks  ;  if  this 
latter  was  her  intention,  it  would  be  impossible  to  maintain  the  decree. 

Mr.  Graham  then  argued,  that  the  former  was  her  intention. 

In  this  he  was  followed  by  Mr.  Solicitor-General,  who  argued  for  the 
plaintiffs,  and  contended  that  it  appeared  by  the  words  of  the  will  and  codi- 
cil, that  her  intention  was  that  the  land  should  be  sold,  and  the  money  invest- 
ed in  the  fuqds,  merely  for  the  purpose  of  the  (Cither's  receiving  the  interest 
for  his  life ;  and  then  the  money  was  to  be  disposed  of  in  the  manner  di« 
rected  by  the  will  and  codicil :  that  this  was  merely  a  mode  of  making  a 
provision  for  the  husband ;  and  the  efibct  afterwards  was  to  be  the  same 
as  if  it  had  been  to  be  paid  immediately.  With  respect  to  the  point  of  ap- 
propriation, he  added  to  the  cases  formerly  cited,  one  Ex  parte  Champion 
before  Lord  Norlhington,  where  a  legacy  being  given  to  an  infant,  was 
laid  out  by  the  executors  in  3  per  cents.,  and  the  stocks  aAerwards  fall- 
ing, the  infant  was  held  to  be  bound ;  Lord  Northington  holding  the  trus- 
tee justified,  because  the  Court,  if  applied  to,  would  have  made  the  same 
appropriation. 

Lord  Chancellor.  —  None  of  the  cases  have  been  attended  with  the 
same  circumstance  with  the  present;  that  the  land  is  to  be  sold,  the  money 
invested  in  the  funds,  to  the  use  of  one  for  life,  then  the  funds  to  be 
sold,  and  the  money  to  be  divided ;  by  which  it  might  happen,  that  the 
residue  would  be  very  great  or  very  small,  or  even  that  the  legatees  must 
abate  :  I  think  the  direction  to  lay  out  the  money  in  the  funds  was  merely 
for  the  purpose  of  arrangement,  and  the  rights  of  the  parties  were  not  in- 
tended to  be  affected  by  it.  In  order  to  say  that  they  were  to  be  affected, 
the  testatrix  must  have  foreseen  the  event,  and  have  intended  to  give  the 
residuary  legatee  a  chance,  what  would  be  the  event  of  the  funds  ;  if  so,  I 
agree  it  woOld  be  impossible  for  the  father  to  do  more  than  to  give  up  hia 
own  chance,  and  he  could  not  enable  the  daughter  to  make  an  immediate 
claim.  On  the  other  side,  it  is  said,  she  meant  only  to  make  an  arrange- 
ment. It  is  material  to  consider  it  with  a  view  to  the  original 
transaction.  Suppose  her  intention  was  to  *give  the  residuary  [*148] 
legatee  a  chance,  what  might  be  the  value  of  the  stock  in  the  event, 
the  Court  could  not  order  it  to  be  divided  till  the  death  of  the  tenant  for 
life;  but  I  think  the  better  construction  is,  that  it  was  merely  for  the  pur- 
pose of  an  arrangement ;  in  which  case,  if  the  father  would  release  his  in- 
terest, either  to  his  daughter  or  the  residuary  legatee,  it  would  give  an 
immediate  interest,  and  consequently  there  might  be  an  appropriation. 
Then,  the  appropriation  was  made  conditionally  to  abide  the  inquiry 
whether  it  could  be  made:  I  am  inclined  to  think  the  appropriation  could 
be  made;  and,  if  so,  it  is  made.  Having  said  nothing  as  to  the  disposal  of 
the  1000/.,  the  heir  is  not  defeated  ;  merely  directing  an  appropriation  of 
part,  will  not  defeat  the  claim  of  the  heir,  will  not  defeat  the  heir  as  to 
what  is  to  be  disposed  of;  though  if  a  testator  has  blended  his  real  with 
his  personal  fund,  and  has  made  a  residuary  legatee,  it  will  carry  all  that 
is  not  disposed  of.    The  question  is,  whether  she  has  been  explicit  in 
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treating;  of  this  as  her  personal  estate;  if  so,  the  words  will  include  it:  bat 
I  take  it,  the  testatrix  meant  the  residue  to  be  distributed  in  this  manner  ; 
therefore  the  decree  must  be  affirmed.' 


West  v.  The  Lord  Primate  of  Ireland. 

[Vide  S.  C.  2  Cox,  258.]    Lincoln VTnn-Hall,  20th  July. 

(On  a  Rehearing.) 

Legacy  to  the  seventh,  or  youn^st  child  of  A. — A.  had  six  children,  at  testator's  death,  and 
had  had  another,  who  soon  died.  Afterward  the  plaintiff  was  horn,  and  was  the  seventh 
child  living,  hut  eight  in  order  of  birth :  held  he  did  not  bear  the  description ;  and  decreed 
in  favor  of  youngest  child.  (1) 

Sir  Septimus  Robinson  made  his  will  inl764,  containing,  inter  alia^ 
the  following  words,  **  I  desire  that  my  executor  will,  at  his  decease,  be- 
queath 1000  guineas  to  Lord  Cantalupe,  for  the  use  of  his  seventh,  or 
youngest  child,  in  case  he  should  not  have  a  seventh  child  living.^' 

Lord  Cantalupe,  at  the  death  of  the  testator,  had  six  children  living. 
Another  cliild  had  been  born,  but  was  dead.  The  plaintiff  [Septimus 
Harry  West]  was  the  next  child  born  after  the  death  of  the  testator.  Sev- 
eral children  were  born  after.  The  plaintiff  filed  his  bill,  which,  upon 
hearing,  was  dismissed.  It  came  on,  now,  upon  a  petition  for  a  rehear- 
ing. In  the  mean  while.  Lady  Matilda  West,  the  youngest  child  of  Lord 
Cantalupe,  filed  a  bill  for  the  legacy. 

Mr.  Solicitor- General,  Mr.  Mitford^  and  Mr.  Campbellt  for  the 
[149]  plaintiff,  Septimus.  The  testator  must  be  presumed  to  be  ^conusant 
of  the  state  of  Lord  Cantalupe's  family,  and  that  he  had  then  six 
children,  and,  therefore,  must  have  meant  the  next  child,  who  should  come 
into  esse,  to  take  the  benefit  of  this  legacy.  He  certainly  meant  a  child 
that  was  to  be  born.  The  youngest  child  could  not  take,  unless  the  seven 
died  before  the  executor. 

Mr.  Emlyn,  for  thu  executor,  referred  to  the  case  of  LomaxY,  Holmden 
(1  Vesey,  290),  in  which  it  is  held  that  a  second  son,  becoming  eldest, 
shall  take  under  a  limitation,  in  a  settlement,  to  the  first  son ;  and  the  case 
of  the  dutdiy  of  Cornwall,  there  cited,  where  the  eldest  son  living  is  held 
to  be  eldest  son  ;  and,  from  thence,  argued  that  the  plaintiff  Septimus, 
when  born,  bore  the  discription  of  seventh  child. 

But  Lord  Chancellor  thought  the  plaintiff,  being,  in  fact,  the  eighth 
child  born,  could  not  take  by  the  description  of  seventh  child,  and  decreed 
in  favor  of  Lady  Matilda  as  youngest  child.  (2)  (a) 

ri)  See  the  Rep.  2  Cox,  253. 

(2)  Under  the  bill  filed  by  her ;  and  affirmed  the  former  decree,  which  had  dismissed  tha 
bill  of  Septimus.    See  2  Cox,  253,  259. 

(a)  See  Del  Mare  r.  Rebello,  post,  446,  and  cases  cited  in  the  notes. 
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Allan  v,  BowEiir(l)    Lincoln's-Irm-Hall,  21st  July. 
( Reg.  Lib.  1789.  A.  fol.  563.  b.) 

A  final  decree  caDnot  be  made  upon  an  interlocutory  order  without  consent.    [As  to  the 
admission  of  parol  evidence  in  favor  of  an  agreement  not  in  writing.]  (1) 

The  plaintiff,  having  been  some  years  a  servant  to  the  late  Robert 
Bower,  of  Welham,  com.,  York,  Esq.,  and  having  been  careful  of  and  at- 
tentive to  him,  during  severe  fits  of  the  gout,  Mr.  Bower,  in  the  year  1773, 
let  to  the  plaintiff  a  farm,  at  Welham,  containing  about  150  acres,  at  a  rent 
of  60/.  a  year,  and  at  the  same  time,  lent  him  200/.  in  order  to  enable  him 
to  stock  the  farm,  which  sum  was  afterwards  repaid.  The  farm,  at  the 
time,  was  much  out  of  order  from  former  ill  treatment,  and  Mr.  Bower, 
knowing  that  it  would  require  time  and  expense  to  bring  it  into  proper  re- 
pair and  improvement,  agreed  with  the  plaintiff,  for  the  assurance  of  the 
possession  of  the  farm,  at  the  said  rent  of  60/.  a  year,  during  his  life,  and 
undertook  to  do  such  acts  and  execute  such  instruments  as  should  render 
the  plaintiff  secure  in  the  possession  of  the  farm  during  his  life;  and  the 
plaintiff,  in  consideration  of  such  promises,  and  with  the  privity  of  Mr. 
Bower,  made  very  considerable  alterations  and  improvements  in  the  farm, 
insomuch  as  to  increase  the  value  of  the  farm  30/.  a  year. 

•Mr.  Bower  died  in  Jan.  1777,  having  first  made  his  will,  where-  [•150] 
by  he  devised  the  greatest  part  of  his  estate,  including  the  farm  let  to 
plaintiff,  to  his  wife  for  life,  and,  after  her  decease,  to  his  nephew,  the  defend- 
ant Robert  Bower,  son  of  the  other  defendant,  John  Bower,  for  life,  with 
remainders  over;  and,  shortly  after  his  decease,  there  was  found  in  his 
house,  in  an  iron  chest,  among  his  deeds  and  writings  relative  to  his  estate, 
a  paper  writing  in  the  following  words,  **  Whereas  William  Pattison  and 
John  Allan  have  been  at  very  large  expenses  in  both  their  farms,  which 
were  greatly  run  out,  and  I  know  hurt  them  much  in  their  circum- 
stances, I  desire  that  they  may  not  be  raised  in  their  rents  on  any  account, 
as  1  have  promised  this  order  should  be  given  by  me,  as  not  willing  to 
grant  them  leases,  which  was  reasonable  for  me  to  do,  as  1  know  full 
well  the  rent  would  not  be  paid  for  some  years,  the  farms  being  so  much 
*  out  of  order.  I  hope  this  will  be  duly  observed  by  those  in  possession 
of  my  estates,  as  witness  my  hand  this  10th  day  of  October,  1775. 
Robert  Bower."  The  widow  entered  upon  the  estate,  and  continued  in 
possession  till  her  death  in  1786,  and,  during  that  time,  suffered  the  plain- 
tiff to  occupy  the  farm  at  the  same  rent :  but,  afler  the  death  of  the  widow, 
the  defendant,  John  Bower,  as  guardian  to  his  son  Robert  Bower,  the 
tenant  for  life,  an  infant,  served  the  plaintiff  with  a  notice  to  quit,  dated 
21st  March,  1766;  and  afterwards,  on  the  2d  June,  caused  the  plaintiffto 
be  served  with  a  declaration  in  ejectment:  upon  which  the  plaintiff  filed 
his  bill,  praying  a  specific  performance  of  the  agreement  with  the  late 
Robert  Bower,  and  that  the  present  defendants  might,  by  the  proper 
mode,  assure  to  plaintiff  the  continuation  of  the  possession  of  the  farm  at 
the  yearly  rent  of  601  during  the  joint  lives  of  defendant  Robert  Bower 
and  plaintiff,  and  an  injunction  to  restrain  defendants  from  proceeding  in 
the  ejectment,  and  taking  other  means  to  turn  plaintiff  out  of  possession  of 
the  farm. 

(1)  The  bias  on  Lord  Thurlow's  mind,  and  his  previous  decision  in  this  case,  have  been 
questioned  upon  principle  by  Lord  Redeadale  C.  vide  in  Clinan  p.  Cooke,  1  Scho.  &  Lefiroy, 
36, 37,  and  see  note  (2)  and  (3)  postea,  p.  161,  U3. 
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To  this  bill,  the  defendants  put  in  their  answer,  admitting  the  improve- 
ments in  the  farm,  and  also  admitting  the  paper  writing ;  but  submitted 
that  the  paper  was,  in  its  nature,  testamentary,  and  affecting  to  dispose  of 
interests  in  real  property,  and  not  being  duly  attested,  could  have  no  opera- 
tion; that  the  plaintiff,  having  enjoyed  the  farm  till  the  death  of  the  widow 
(being  upwards  of  ten  years)  at  tlie  rate  of  60/.  a  year,  had  re- 
[*151]  ceived  the  full  benefit  intended  him,  and  that  it  was  evident,  *from 
the  expression  used  by  the  testator  in  the  paper,  viz.  that  '^  he  was 
not  willing  to  grant  leases,''  that  he  did  not  intend  the  plaintiff  a  longer 
enjoyment  of  the  farm  at  the  rent  of  60/.  They  stated  also  that  the  eject- 
ment had  been  tried,  and  a  verdict  found  for  defendant  Bower. 

Upon  motion  to  dissolve  the  injunction,  (2)  it  was  referred  to  the 
Master  to  inquire  into  the  annual  value  of  the  farm  at  the  plaintiff's  first 
entering  thereon  as  tenant,  and  the  present  annual  value  ;  and  what  term 
of  years  was  intended  to  be  granted  by  the  paper  writing,  and,  in  case  he 
should  find  that  term  to  be  expired,  what  additional  rent  ought  to  be  paid, 
from  the  time  of  the  recovery  of  the  judgment  in  ejectment,  over  and 
above  the  60/. 

On  a  commission,  the  plaintiff  examined  witnesses  to  prove  declarations 
of  the  testator,  that  he  meant,  by  the  paper  writing,  to  secure  to  the  plain- 
tiff his  farm,  during  his  life,  on  payment  of  his  old  rent. 

The  Master  made  his  report,  dated  12th  March,  1788,  and  thereby 
stated  that  the  value  of  the  farm,  at  the  time  plaintiff  took  possession  of 
it,  was  of  the  annual  value  of  60/.  With  regard  to  the  paper,  he  did  not 
think  himself  at  liberty  to  receive  oral  testimony  to  explain  it,  but  was  of 
opinion,  that  no  term  of  years  was  meant  to  be  granted  by  the  testator, 
and  that,  by  his  not  granting  any  lease  himself,  it  was  his  intention  to 
have  his  representative  at  liberty  to  remove  the  plaintiff;  but,  that,  whilst 
he  should  be  permitted  to  occupy  the  premises,  the  rent  should  not  be 
raised  upon  him  ;  or,  if  any  term  was  intended,  it  was  only  a  term  of  three 
years  ;  and  he  found  that  the  value  of  the  premises  had  been  for  several 
years  100/.,  and  therefore  an  additional  rent  of  50/.  ought  to  be  paid,  from 
the  time  of  the  judgment  in  ejectment. 

To  this  report,  exceptions  were  taken  by  plaintiff,  1st.  to  the  Master's 
having  declined  to  receive  oral  testimony  to  expound  the  meaning  of 
the  paper  writing :  2d.  To  his  having  reported  that  no  term  was  intend- 
ed :  and,  3dly,  that,  if  any  term  was  intended,  it  was  a  term  of  three 
years  only. 

(2)  The  late  Sir  Samuel  Romilly  communicated  his  note  of  the  Lord  Chancellor's  judg- 
mcnt,  and  what  passed  on  this  occasion,  to  Lord  Colchester,  which  is  as  follows :  — 

"  The  Lord  Chancellor  was  clearly  or  opinion,  that  the  injunction  ou^ht  to  be  continued  ; 
he  said  that  the  ai^reement  to  ^rant  a  life  estate  to  the  plaintiff  must  be  abandoned,  hut  that 
it  appeared  manife!»tly,  that  there  was  an  agreement  by  Robert  Bower  to  grmt  the  plaintiff 
some  interest  which  is  not  expressed,  in  consideration  of  certain  improvements  to  be  made 
by  him  upon  the  farm ;  for  the  paper,  signed  by  Robert  Bower,  clearly  purported  that  he 
was  under  an  engagement  to  grant  the  plaintiff  an  interest  of  some  kind  in  the  estate,  and 
an  interest  which  might  extend  beyoncf  his  own  life ;  he  therefore  suggested  to  Madocks 
(defendant's  counsel),  that  it  would  be  for  the  interest  of  all  ]>artie8  to  refer  it  immediately 
to  the  Master,  to  inquire  and  certify  what  interest  in  the  farm  it  was  intended  by  the  parties 
to  the  agreement  should  be  gran  tea  to  the  plaintiff:  because  such  a  reference  must  certainly 
be  made  in  the  cause  at  last.  The  rule  by  which  the  Master  must  proceed  in  the  inquiry, 
he  said  was  very  plain  ;  for  the  plaintiff  would  be  entitled  to  such  a  term  of  years  as  was  of 
the  value  of  the  money  which  he  had  laid  out  in  improvements  upon  the  fann  ;  but  at  the 
same  time  he  said,  as  it  was  possible  that  the  term  which  the  plaintiff  was  originally  entitled 
to,  might  by  this  time  have  expired,  it  being  deven  years  since  the  agreement  was  made, 
the  plaintiff  must  consent  that,  if  the  Master  should  fijid  the  term  to  be  granted  was  such  as 
would  before  now  have  expired,  he  would  pay  the  defendants  the  increased  rent,  equal  to  tha 
actual  additional  value  of  the  farm  from  the  time  of  makinsr  this  order." 

"  The  reference  (not  being  opposed)  was  made  accordingly.'* 
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Upon  the  exceptions  coming  on  to  be  argued,  4th  July,  1788,  Lord 
Chancellor  ordered  that  it  should  be  referred  back  to  the  Master 
to  review  his  report,  and  to  inquire  and  state  what  the  ^promise  [*152] 
was  that  is  mentioned  in  the  instrument,  dated  10th  October, 
1775,  and  at  what  time  the  promise  was  made,  and  what  interest  the 
tenant  was  to  acquire  in  the  premises  under  such  promise ;  and  the  Mas- 
ter was  to  be  at  liberty  to  state  specially  any  particular  circumstances  that 
might  arise  on  such  inquiries,  and  the  parties  were  to  be  examined  on 
interrogatories. 

In  consequence  of  this  order,  another  commission  for  the  examination 
of  witnesses  issued,  and  witnesses  were  examined,  who,  as  they  had  done 
before,  gave  oral  evidence  of  testator*s  declarations  that  he  intended 
plaintiff  should  enjoy  the  farm  for  his  life. 

On  the  30th  of  June,  1789,  the  Master  certified,  that,  if  parol  evidence 
of  a  lease  for  life  could  be  admitted,  or  could  substantiate  for  more  than 
three  years,  notwithstanding  the  statute,  29  Cha.  2,  any  mention  of  a 
promise  of  a  lease,  in  which  written  mention  of  such  promise,  no  certain 
estate,  interest,  term  of  the  lease  so  promised,  was  specified  or  given  to 
be  understood,  the  Master  was  of  opinion,  afler  receiving  the  parol  evi- 
dence therein-before  recited,  that  the  terms  of  the  promise,  referred  to  in 
the  instrument,  dated"  iOth  October,  1775,  could  not  be  now  ascertained, 
nor  the  time  of  the  promise  being  made :  but,  from  the  said  parol  evi- 
dence, it  was  to  be  collected,  the  interest  which  the  tenant  was  to  acquire 
in  the  premises,  under  such  promise,  was  to  have  been  an  interest  for 
life,  uppn  payment  of  a  rent  of  60/.  a  year  for  the  same ;  and  that,  on  the 
contrary,  if  the  said  parol  evidence  be  not  decreed  admissible  within  the 
statute,  and  be,  therefore,  laid  out  of  the  case,  the  Master  remained  of  the 
opinion  certified  by  his  former  report. 

The  cause  came  on  for  further  directions  25th  July,  1789,  when  Lord 
Chancellor  was  pleased  to  declare  that  the  agreement  ought  to  be  spe« 
cifically  performed  and  carried  into  execution,  and  decreed  accordingly; 
and  that  it  should  be  referred  to  the  Master  to  settle  a  lease  from  the  de- 
fendants to  the  plaintiff  for  the  term  of  99  years,  determinable  on  the  life 
of  plaintiff,  with  proper  covenants,  and  that  the  defendants  should  execute 
the  same,  and  the  plaintiff  execute  a  counterpart  thereof. 

*The  defendants  presented  a  petition,  staling  that  the  defend-  [*153] 
ant  John  Bower  had  no  interest  in  the  premises,  and  defendant 
Robert  Bower  was  an  infant,  and  tenant  for  life  only  of  the  said  farm,  and 
no  person  having  the  inheritance  brought  before  the  Court,  nor  any  day 
given  to  defendant  Robert  Bower  to  show  cause  against  the  said  decree, 
and,  therefore,  praying  that  the  cause  might  be  reheard. 

In  fact,  the  defendant,  Robert  Bower,  though  an  infant  during  the  for- 
mer proceedings,  became  of  age  a  short  time  before  the  decree. 

The  cause  came  on  now  to  be  reheard. 

Mr.  8olicitor»General,  for  the  plaintiff,  stated  the  proceedings  on  the 
record  to  be  as  has  already  been  stated,  and  that  the  decree  proceeded 
on  the  ground  that  the  paper  writing  of  the  10th  of  October,  1775, 
amounted  to  a  confession  of  a  parol  agreement,  and  that  the  repair  of 
the  estate  was  the  consequence  of  that  agreement,  which,  it  was  in 
evidence,  was  for  a  lease  for  the  life  of  the  plaintiff,  whom  his  Lordship 
had  determined  to  be  entitled  to  relief,  and^  therefore,  had  made  the 
decree. 

Lord  Chancellor  spoke  to  the  following  effect. 

In  this  case,  a  decree  has  been  made  for  specific  performance  on  the 
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ground  of  the  eridence  of  the  promise,  and  upon  a  part-performance  by 
the  plaintiff.  It  seems  to  me,  that  such  a  promise  will  sustain  a  specific 
performance,  and,  therefore,  as  I  could  not  determine,  on  the  injunction, 
that  he  had  no  right  to  a  specific  performance,  1  think  the  orders  right;  (a) 
but  I  have  great  doubt  as  to  the  propriety  of  the  decree.  (3) 

My  doubt  is  as  to  the  matter  of  form ;  and,  in  that  respect,  I  do  not 
know  how  the  decree  is  to  be  supported. 

It  seems  to  be  the  rule,  that  the  parties  should  go  to  commission ;  and 
that  a  decree  cannot  be  made  upon  an  interlocutory  order,  without 
consent.  (6) 

The  order  must  bo  to  set  aside  tho  decretal  order,  and  leave  the  case 
in  statu  quo. 

(3)  Lord  Redesdale  observed  (1  Scho.  &.  Lefroy,  37),  that  "any  person  who  reads  this 
decision  will  find  that  Lord  Tharlow  did  not  feel  himselt  very  strong  when  he  delivered  this 
opinion  ;  and  that  there  was  something  of  the  same  impression  as  was  on  his  mind  in  the 
case  of  Tawney  r.  Crowther  "  (postea,  318),  which  decision  Lord  R.  also  questions.  Vide 
also,  1  Scho.  &  Lefr.  33.  The  previous  remarks  of  Lord  R.  on  the  principal  case  are  as 
follows  (p.  36) :  — 

"  The  case  of  Allan  v.  Bower,  appears  in  3  Bro.  C.  C.  149,  to  have  come  on  again  on  a 
rehearing,  and  upon  that  rehearing  it  appeared  that  the  proceeding  was  in  itself  irregular ; 
that  it  was  a  decree  made,  not  wnen  tue  cause  was  at  tiearing,  but  upon  a  motion  for  an 
injunction,  and  therefore  Lord  Tburlow  was  under  the  necessity  of  setUng  it  aside  as  being 
irregularly  made.  I  know  it  never  came  on  again.  Whether  tne  decision  would  have  been 
the  same  if  it  had,  I  cannot  venture  to  say  ;  but  that  must  at  all  evenu  have  depended  on  its 
being,  or  not  being,  considered  a  part  execution  of  a  parol  agreement ;  for  Lord  Thurlow 
thought  the  paper  leA  behind  by  Mr.  Bower,  showed  that  he  had  come  to  some  parol  asree- 
ment,  and  having  done  so,  he  had  let  the  plaintiff  into  possession,  and  that  the  plaintiff  had 
laid  out  great  sums  of  money  on  the  farm.  This  he  considered  as  proved  by  that  paper, 
which  he  considered  as  a  confession  by  Bower  of  that  fact,  and  this  he  thooffht  sufficient 
ground  for  directing  an  inc^uiry  what  was  the  agreement  entered  into,  to  which  that  paper 
referred.  That  is,'ne  considered  that  paper,  not  as  an  agreement  to  be  supplied  by  parol 
evidence,  but  as  evidence  of  a  parol  agreement.  There  were  very  great  doubts  whether  that 
was  a  solid  opinion,  though  Lord  Thurlow  took  it  up  very  strongly,  and  his  decisions  were 
very  seldom  unsatisfactory." 

Lord  R.,  after  referring  (as  above)  to  Tawney  p.  Crowther,  and  recurring  to  the  principal 
case,  observes,  "  that  when  the  expressions  of  the  party  were, '  that  he  uad  not  given  his 
tenant  a  lease  because  he  was  not  willing  to  grant  leases,'  Lord  Thurlow  held  this  an  aifree- 
ment  to  grant  a  lease.  I  confess  mv  mind  could  never  follow  these  two  cases,  and  there 
was  ereat  doubt  amongst  the  bar  on  both  of  them.  However,  I  think  neither  of  these  cases 
decided  the  present.  So  far  as  they  touch  it,  they  rather  confirm  the  opinion  I  have  formed, 
and  particularly  Tawney  p.  Crowther ;  for  there  Lord  Thurlow  considered  the  letter  as 
referring  distinctly  to  the  other  paper."    1  Scho.  &  Lefr.  37. 

(a)  See  Whitechurch  p.  Bevis,  2  Bro.  C.  C.  666,  and  notes;  2  Story,  Eq.  Jur.  cb.  18, 
S  769  -  763,  764,  and  cases  cited  ;  1  Sugden,  Vend.  &  Purch.  (6th  Am.  edit.)  ch.  3,  S  7,  passim, 
ib.  p.  210-216,  art.  19,  &c.  and  cases  cited  in  notes;  Colson  p.  Thompson,  2  Wheat.  336, 
341 ;  Phillips  p.  Thompson,  1  John.  Ch.  131  ;  Parkhurst  p.  Van  Cortlandt,  1  John.  Ch.  273 ; 
1  Madd.  Ch.  Pr.  (4th  Am.  edit.)  376,  377  ;  Tawney  p.  Crowther,  post,  318,  and  notes. 

(6)  See  2  Madd.  Ch.  Pr.  (4th  Am.  edit.)  452,  463. 


[*154J      *RoNDEAu  V.  Wyatt.     LincolQ's-Inn-Hall,  21st  July. 

(Reg.  Lib,  1789.  A.  fol.  602.) 

Plea  of  the  statute  of  frauds,  to  an  executory  contract,  overruled.  (1) 

This  was  a  bill  filed  relative  to  a  contract  for  corn.  It  stated  that  the 
plaintiff,  on  the  3d  July,  proposed  to  the  defendant,  to  purchase  of  him 
and  his  partners  (the  proprietors  of  the  Albion  Mill)  6000  sacks  of  flour, 

-•liL?^  ''*^**  ^-  ^'  "*  ^-  ?v.*  ?•  ^-  2  ^-  ^*-  ^h  &  7  T.  R.  14.  where  it  was  sctUed  that 
•xeculory  contracts  were  withm  the  provmoas  of  the  statute.    <{  See  poet,  156,  note  (a).  >► 
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at  415.  per  sack  ;  that  the  defendant  then  said  he  could  not  give  him  an 
answer,  but  afterwards,  having  consulted  his  partners,  met  the  plaintiff, 
and  said  he  could  not  let  him  have  6000  sacks,  but  that  he  should  have 
3000,  which  should  be  shipped  on  board  vessels  in  the  river  Thames,  and 
proposed  to  have  the  agreement  reduced  into  writing ;  that  some  clerk 
of  the  defendant's  made  some  entry  of  the  agreement  in  the  defendant's 
books:  that  the  plaintiff,  on  the  8th  July,  sent  1000  sacks  for  part  of 
the  flour,  and  the  defendant,  or  his  servants,  put  the  flour  on  board  of 
barges,  in  order  to  its  delivery ;  but  the  defendant  (on  the  rise  of  the  value 
of  flour)  ordered  the  boats  to  be  unloaded,  and  refuses  to  deliver  the  same. 
The  bill  prayed  a  discovery  of  the  facts,  and  names  of  the  partners  in  the 
undertaking,  in  order  to  found  an  action  at  law. 

To  this  bill,  the  defendant  pleaded  the  statute  29  C.  2,  of  frauds  and 
perjuries  :  and,  by  averment,  negatived  the  exceptions  in  the  statute;  and 
the  plea  was  supported  by  an  answer. 

The  plea  had  been  argued  before,  16th  June,  1789,  and  was  then 
overruled,  because  the  matter  was  wholly  at  law.  Lord  Chancellor  said 
it  was  not  like  the  case  of  land,  where  the  plaintiflT  may  amend  his  bill, 
and  pray  a  specific  performance,  which  cannot  be  as  to  the  delivery  of 
goods. 

The  plea  was,  however,  by  consent,  set  down  to  be  argued  again. 

Mr.  Soiiciior'General,  Mr.  Mitford,  and  Mr.  Alexander,  now  argued 
that  this  was  a  good  plea.  Even  taking  the  bill  to  be  proved  as  to  those 
circumstances  which  are  denied,  the  defendant  is  protected  from  a  dis- 
covery of  matter  which,  if  discovered,  would  be  nugatory.  In  this  case, 
the  bill  prays  no  equitable  relief,  therefore  it  is  reduced  to  this, 
that  it  prays  the  confession  *of  an  agreement  upon  which  no  rem-  [*155] 
edy  can  be  had.  The  contract  itself,  being  for  the  sale  of  goods, 
is  void,  unless  it  is  attended  by  the  solemnities  required  by  the  statute. 
In  the  case  of  Towers  v.  Osbom,  1  Strange,  506,  it  was  a  contract  out  of 
the  range  of  the  statute,  as  being  future :  here  the  contract  is  within  the 
statute,  as  it  is  a  contract  to  be  performed  immediately.  In  Dehiggt  v. 
Lord  Howe,  (2)  1782,  Colonel  Debigge  filed  a  bill  against  Lord  Howe, 
stating  that  he  had  done  services  for  government,  and  that  Lord  Howe 
had  contracted  to  pay  him  ;  and  praying  a  discovery,  in  order  to  found  an 
action  at  law  :  Lord  Howe  demurred,  and  the  demurrer  was  allowed,  be- 
cause the  Court  was  of  opinion  the  case  would  not  support  the  action. 
The  cases  of  Baker  v.  Fritchard,  2  Atk.  387 ;  Dinely  v.  Dinefy,  2  Alk. 
894,  and  2  Vesey,  396,  show  that  a  court  of  equity  will  not  suffer  a  per- 
son to  come  here  for  discovery  of  that  which  is  not  material  to  some  suit 
either  at  law  or  in  equity. 

Mr.  HoUisiy  for  the  plaintiff.  It  is  assumed  here,  that  there  is  no  cause 
of  action.  If  that  point  is  doubtful,  the  idea  ought  to  be  overruled.  I 
take  the  case  to  be  out  of  the  statute,  which  has  not  been  held  to  extend 
to  executory  contracts.  Towers  v.  Osborn,  Strange,  506 ;  Clayton  v. 
Andrews,  4  Burrow,  2101 ;  Simeon  v.  Metivier,  Buller's  Nisi  Prius,  280. 
This  contract  is  executory.  The  agreement  made  the  3d  July  is  for  flour 
to  be  put  on  board  the  plaintiff's  ship,  if  the  plaintiff  could  obtain  leave 
to  export.  On  the  8th  July  he  obtained  leave.  The  bill  then  states,  that 
the  defendant  put  the  corn  on  board  lighters,  to  be  carried  on  board  the 
ship.  The  contract  is  executory  in  that  respect ;  but  it  is  further  so,  for 
it  is,  that,  if  the  plaintiff  could  not  obtain  leave  to  send  it  from  London,  he 

(2)  See  Lord  Redesdale,  T.  152  (3d  edit.)>  and  Beames's  El.  PI.  276, 277. 
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could  sell  it  at  Liverpool,  and  the  order  to  put  the  corn  on  board  was  not 
countermanded  till  the  10th. 

Lord  Chancellor.  If,  upon  the  face  of  the  bill,  it  appears  that  there 
can  be  no  remedy,  you  shall  not  have  a  discovery  which  is  merely  imper- 
tinent. (3)  I  should  have  thought  that  the  mere  fact  of  the  corn  not  being 
to  be  delivered  immediately,  would  not  have  taken  it  out  of  the  statute. 
Here  the  plaintiff  was  to  send  his  own  sacks  to  be  filled,  and  to  be  sent  on 
board  the  ship.  This  way  of  taking  it  out  of  the  statute  is  what  one 
[*156]  would  not  determine  in  a  new  case.  (4)  I  therefore  do  not  *go 
upon  its  being  out  of  the  statute;  but,  if  it  is  a  measuring  cast, 
and  upon  cases  at  law  which  must  stand  till  they  are  revised  by  a  court 
of  law,  (5)  it  is  held  to  be  out  of  the  statute ;  I  cannot,  sitting  in  a  court 
of  equity,  say  that  the  cases  are  improperly  settled  at  law.  I  should  think 
the  putting  the  corn  in  the  barges  a  delivery. 

Plea  overruled.  (5)  (a) 

3)  See  Hindman  v.  Taylor,  antea,  2  toI.  7,  and  8,  ^  and  notes  and  cases  cited.  ^ 

4)  Vide,  as  to  the  Stat,  of  Limitations,  Baillie  r.  Sibbald.  16  Ves.  186. 
i)  It  was,  however,  finally  settled  at  law  in  the  principal  case,  that  executory  contracts 

are  within  the  provisions  of  the  statute,  vide  S.  C.  2  H.  Bl.  Rep.  63,  and  7  T.  R.  14.  (a) 

(a)  The  statute  of  frauds  extends  to  all  contracts,  for  the  sale  and  delivery  of  goods  as 
well  executory  as  executed.  Jackson  v.  Covert,  6  Wend.  139 ;  Eichelberger  v.  UrCauley, 
6  Har.  &  John.  213.  But  where  the  contract  is  for  the  manufacture  and  delivery  of  ^oods, 
or  strictly  for  work  and  labor  to  be  performed,  and  materials  found,  the  case  is  not  within  the 
statute.  Sewall  r.  Fitch,  8  Cowen,  215  ;  Mixer  v.  Howarth,  21  Pick.  205  ;  Downs  r.  Ross, 
23  Wend.  270 ;  Hisht  r.  Ripley.  19  Maine,  137  ;  Spencer  r.  Cone,  1  Metcalf,  283 ;  2  Kent, 
(5th  ed.)  604  ;  Eichelberger  v.  M'Cauley,  5  Har.  &  John.  213  ;  Groves  «.  Back,  3  Maul.  4t 
Sel.  173  ;  Chitty,  Cont.  (6th  Am.  edit.)  387.  The  cases  of  Towers  v.  Osborne,  1  Str.  606, 
and  Clayton  r.  Andrews,  4  Burr.  2101,  upon  the  authority  of  which  the  Lord  Chancellor 
made  the  decision  in  the  principal  case,  are  said  to  have  been  determined  rightly,  though  on 
a  wrong  principle  ;  the  first  bemg  a  case  of  a  contract  for  the  manufacture  and  delivery  of  a 
coach,  and  the  second  for  ^rain  yet  to  be  threshed ;  in  Sewall  v.  Fitch,  8  Cowen,  219.  See, 
as  to  the  unthreshed  grain,  Eichelber^r  v.  M'Caulcy,  6  Har.  &  John.  213.  Jackson'v. 
Covert,  cited  supra,  resembled  the  case  in  the  text ;  but  it  was  there  held,  in  conformity  with 
the  law,  as  now  well  settled,  that  the  mere  fact  of  the  article  sold,  not  being  to  be  deUvered 
immediately,  does  not  Uke  the  case  out  of  the  statute.  See  also  Bennett  v.  Hull,  10  John. 
364  i  Crookshank  v,  Borrell,  18  John.  68. 


Hawes  1?.  Wyatt. 


LincolnVInn-Hall,  2l8t  July.      [Vide    S.  C.  on    the  hearing  at  the   Rolls, 

S  Cox,  263.] 

(Reg.  Lib.  1789.  A.  fol.  483.) 

A  deed  obtained  by  fraud,  not  a  revocation  of  a  prior  will.  (1) 

Francis  Hawes  (a  common  sailor)  being  seised  of  the  remainder  in 
fee  of  an  estate  near  Marlow,  com,  Bucks,  subject  to  the  life  estate  of  his 
father,  made  his  will,  duly  attested,  2d  July,  1785,  and  thereby  gave  this 
estate  in  reversion  to  the  plaintiff,  (2)  in  trust  for  his  mother,  during  her 

(1)  Hick  9.  Mors,  before  Lord  Hardwicke  C,  Ambler,  215,  was  directly  contrary  to  tha 
ultimate  decision  in  this  case  ;  but  it  appears  from  Lord  Colchester's  notes,  and  otherwise, 
that  it  was  not  cited  on  cither  of  the  hearings.  Lord  Eldon's  opinion  seems  clearly  in  favor 
of  the  judgment  of  the  M.  R.,  and  of  Lord  Hardwicke,  in  Hick  v.  Mors,  that  it  would  be  a 
revocation.  Vide  in  the  E.  of  Ilchester*s  case,  7  Ves.  373,  374.  See  also  in  Attorney- 
General  v.  Vigor,  8  Ves.  283.     Vide  also  per  Sir  W.  Grant,  M.  R.,  6  Ves.  215.) 

i2)  Lord  Redesdale^s  notes  refer  to  Blake  v.  Johnson,  Prec.  Ch.  142,  and  to  2  Cox,  2M. 
„   Lewise  to  Gibbons  a.  Biddulph,  27th  June,  1737. 
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natural  life,  remainder  to  the  plaintiff  in  fee,  sabject  to  payment  of  100/. 
as  therein  appointed. 

The  testator  having  been  much  distressed,  and  being  at  the  time  ab- 
solutely dependent  on  his  father,  William  Hawes,  who  had  the  life-estate 
in  the  premises,  the  latter,  about  the  time  of  the  making  of  the  will 
formed  a  scheme  of  getting,  from  the  son,  the  remainder  in  fee  in  the 
estate,  and  obtained  deeds  to  be  prepared,  by  which  the  son  should 
convey  the  remainder  to  the  father,  in  consideration  of  a  nominal  debt. 
Indentures  of  lease  and  release  were  accordingly  prepared,  bearing 
date  in  the  month  of  July,  1785,  between  the  son  of  the  first  part, 
and  the  father  of  the  second  part ;  reciting,  that  the  son  was  indebted 
to  the  father  in  the  sum  of  1000/.,  and  had  agreed,  in  satisfaction 
thereof,  to  convey  his  remainder  in  fee,  by  which  it  was  witnessed,  that, 
in  pursuance  thereof,  he  conveyed  his  said  remainder  to  the  father,  his 
heirs  and  assigns  for  ever :  and  the  father  prevailed  upon  the  son,  by 
threats  and  promises,  to  execute  the  same,  although  no  such  debt  was 
really  due. 

The  son,  afler  executing  the  deeds,  expressed  great  disapprobation  and 
concern  at  having  been  constrained  so  to  do ;  and  being  in  debt, 
and  the  father  having  refused  to  support  him,  *was  compelled  to  [*157] 
go  to  sea ;  which  he  did,  on  board  an  East  India  ship,  and  died  in 
October  1786,  in  China. 

The  father  having  obtained  the  conveyance,  made  his  will,  30th  of 
March,  178(5,  and,  thereby,  devised  the  estate  to  trustees,  to  the  use  of 
his  wife  for  life ;  remainder  to  the  son  for  life  ;  remainder  to  his  issue ; 
remainder  to  the  defendants  ;  and  died  about  April,  1787. 

The  bill  prayed  that  the  conveyance  to  the  father  might  be  set  aside, 
as  having  been  obtained  by  fraud,  imposition,  and  duress,  and  might  be 
delivered  up  to  the  plaintiff,  or,  in  case  it  should  appear  that  Francis  the 
son  was  indebted  to  the  father,  at  the  time  of  the  execution  thereof,  in 
any  sum  of  money,  that  the  conveyance  might  stand  as  a  security  for  such 
sum ;  and,  upon  payment  thereof,  the  infant  defendants  might,  when  they 
should  attain  twenty-one,  reconvey  the  same ;  and  plaintiff,  in  the  mean 
time,  might  hold  and  enjoy  the  premises. 

The  plaintiff  examined  witnesses,  who  completely  proved  his  case,  that 
the  deed  was  fraudulently  obtained,  without  any  preceding  debt,  or  reason 
for  the  same. 

The  defendants  produced,  at  the  hearing,  a  common  seaman's  will  (of 
a  subsequent  date,  in  the  father's  favor) ;  the  signature  to  which  they 
proved  to  be  of  the  testator's  handwriting. 

The  cause  was  several  days  in  hearing  at  the  Rolls ;  and  at  length 
his  Honor  gave  judgment;  when  he  expressed  himself  satisfied  that 
the  deeds  were  fraudulently  obtained ;  but  being  of  opinion  that  they 
operated  as  a  revocation  of  the  will,  (3)  he  dismissed  the  plaintiff's 
bill,  (a) 

The  plaintiff,  afterwards,  appealed  to  the  Lord  Chancellor,  on  the 
ground  that  he  ought  to  have  had  relief,  or  the  question  whether  the  deeds 
operated  as  a  revocation  should  have  been  put  in  a  course  of  legal 
inquiry. 

(3)  Upon  the  ground,  it  seems,  that  the  son  considered  the  will  as  absolutely  revoked. 
Vide  7  Yes.  373,  374. 

(a)  See  a  full  report  of  the  decision  of  the  Master  of  the  Rolls  in  this  case,  giTen  in  2  Cox, 
S63,  &c.,  which  decision  has  been  held  to  be  the  most  correct  by  subsequent  Judges  ;  for 
which,  see  cases  cited  in  note  (1),  ante,  page  156. 
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The  appeal  came  on  now  to  be  heard  before  Lord  Chancellor. 
[*158]     *Mr.  Mansfield^  Mr.  Graham,  and  Mr.  HoUist,  for  the  plain- 
tiff. 

It  is  not  necessary,  now,  to  use  any  argument  as  to  the  validity  of  the 
deed ;  it  may  be  taken  for  granted,  that  that  point  is  given  up  ;  the  only 
question  now  is,  whether  it  can  have  the  effect  of  revoking  the  will.  It 
was  agitated  below  whether  the  deed  was  not  void  at  law ;  and  if  so, 
whether,  at  law,  it  could  be  a  revocation  :  but  the  cases,  at  law,  are  too 
strong  to  show  that  ineffective  conveyances  may  operate  as  revocations. 
Dister  v.  Dister,  3  Levinz,  108. 

But,  though  not  void,  and  supposing  it  would  be  a  revocation  there, 
it  is  not  so  in  equity.  The  cases  at  law,  which  it  is  most  similar  to,  are 
those  where  deeds  are  obtained  by  duress  or  per  minas ;  and  those  cir- 
cumstances will  avoid,  even  at  law,  deeds  clearly  executed  and  known 
to  the  parties.  Upon  this  principle  the  deed  is  void,  the  fraud  vitiates 
it ;  being  done  under  the  eye  of  the  father,  and  the  abuse  of  parental 
authority,  is  a  sufficient  ground  for  setting  aside  deeds,  Glissen  v.  Ogden, 
cited  2  Atk.  258 ;  and  the  insertion  of  a  consideration  makes  it  so  much 
the  worse.  A  deed  which  must  be  avoided  at  law  cannot  operate  as  a 
revocation. 

But  supposing  a  debt  had  really  been  proved,  the  Court  could  only  have 
held  the  conveyance  to  be  a  security :  and  a  mortgage,  though  in  fee,  is 
no  revocation,  Vernon  v.  Jones,  Pre.  Ch.  !I2  ;  2  Vern.  241  :  there,  though 
there  was  a  trust  to  sell  for  payment  of  debts,  the  mortgage  was  held  only 
a  revocation  pro  tanto. 

All  the  cases  of  implied  revocations  are  before  the  statute  of  frauds, 
and  are  very  much  shaken  by  the  case  of  Parsons  v.  Freeman,  3  Atk. 
751.  In  that  case.  Lord  Hardwicke  rested  its  being  a  revocation  upon 
new  uses  being  declared  ;  he  lays  it  down,  that  the  recovery,  without  de- 
claring new  uses,  would  be  no  revocation ;  he  says,  "  the  construction 
must  arise  from  a  presumed  intention,  that  the  testator  would  not  have 
made  a  new  conveyance  without  an  intention  to  revoke  his  will ; "  apply 
this  doctrine  to  the  present  case,  and  there  could  not  be  an  intention 
here  to  revoke  the  will.     He  did  not  mean  to  do  an  act  by  which  he 

should  be  bound. 
[•159]      •Lord  Mansfield,  in  Wright  on  the  demise  of  Clymer  v.  Littler, 
3  Bur.  1256,  thought  that  a  fraudulent  deed  could  not  operate  as  a 
revocation. 

Here  the  plaintiff  only  prays,  that  the  deeds  may  be  delivered  up ;  he 
does  not  pray  a  reconveyance. 

The  subsequent  will  is  not  proved;  if  it  had,  it  would  have  been  shown 
to  have  been  procured  in  the  same  way  with  the  deed. 

Mr.  Solicitor-General,  for  the  defendants. 

The  present  question  is,  only,  whether  the  devisees  under  the  prior  will 
can  say  they  are  entitled,  though  the  maker  of  the  will  made  this  convey- 
ance, and  never  showed  any  inclination  to  undo  it,  and  died  with  the 
intention  that  the  conveyance  should  have  its  effect.  If  the  party  himself 
did  not  impeach  the  transaction,  the  devisee  cannot  set  up  the  will 
against  it.  There  is  no  case  where  relief  has  been  given,  under  such 
circumstances.  There  are  many  cases  where  devisees  have  been  relieved, 
but  they  are  all  of  devises  subsequent  to  the  act  which  is  set  aside.  If 
this  was  the  case  of  an  heir-at-law,  he  could  not  be  relieved,  where  the 
party  conveying  lived  a  year  and  a  half  and  more,  and  never  sought  a 
remedy  against  the  conveyance.    That  the  father,  in  this  case,  did  not 
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mean  to  rob  the  son,  is  clear.  It  is  in  eridence,  that  the  son  was  extrav- 
agant ;  the  father  wished  to  secure  this  reversion  from  the  effects  of  his 
extravagance :  the  giving  the  son  a  life  estate  in  the  premises,  shows  he 
meant  only  to  settle  the  estate.  The  son,  certainly,  never  impeached  the 
transaction,  which  was  of  such  a  nature  that  he  might  have  affirmed  it : 
or,  having  only  an  equity  remaining,  he  might  have  released  it  by  parol. 
In  the  present  case,  the  intention  of  the  party,  when  he  executed  the  con- 
veyance, was,  that  the  will  should  not  subsist.  But  it  is  said  to  be  only  a 
mortgage ;  and  that,  if  so,  it  is  only  a  revocation  pro  tanto.  But,  on  the 
contrary,  it  is  an  absolute  conveyance,  without  the  least  pretence  to  say 
it  is  a  security. 

It  is  difficult  to  say,  that,  where  the  testator,  at  the  time  of  the  execu- 
tion of  the  deed,  intended  that  the  devisee  should  not  have  any  claim, 
that  intent  shall  not  prevail,  because  it  was  shown  by  an  *act  ob-  [*160] 
tained  by  undue  means.  The  equitable  estate,  which  he  obtained 
in  consequence  of  the  fraud,  was  a  new  estate,  different  from  that  which 
he  had  at  the  making  of  the  will ;  and  there  is  nothing  to  show,  that  he 
meant  to  make  the  same  disposition  that  he  had  made  before :  on  the 
contrary,  by  the  subsequent  will,  he  has  shown  his  father  was  the  object 
of  his  bounty.  If  this  is  not  a  revocation,  what  will  be  sufficient  to  show 
that  the  former  devisee  is  not  to  take  ? 

Lord  Chancellor.  The  remedy  prayed  is,  that  the  deed  shall  be 
given  up.  If  I  give  it  up,  1  treat  it  as  a  mortgage  merely  in  order  to  do 
justice,  if  there  is  any  demand  ;  and,  if  not,  and  I  deliver  up  the  deed, 
shall  I  still  say  that  it  is  a  revocation  7  Whoever  orders  the  deed  to  be 
delivered  up,  declares  it  to  be  no  deed.  If  the  party  had  come  himself, 
must  he  not  have  had  the  deed  delivered  up  ?  The  act  might  have  been 
in  evidence,  to  show  that  the  testator  approved  the  transaction :  as  it 
is,  they  have  only  proved  the  handwriting ;  and  the  instrument  has  no 
effect.  If  no  money  is  shown  to  be  really  due,  the  deed  must  be  de- 
livered up. (b) 

Decree  of  dismissal  reversed.  (4)  (c) 

(4)  The  decision  of  the  M.  R.  has  been  repeatedly  held  preferable  to  that  of  Lord  Thurlow 
on  this  occasion.    See  the  references  in  note  (1)  antea,  p.  166. 

lb)  See  1  Story,  Eq.  Jur.  ch.  6,  §  239,  §  7,  §  309,  and  cases  cited. 

(c)  A  deed  executed  under  circumstances  which  render  it  void  in  equity,  and  not  at  law,  is 
a  revocation  of  a  prior  will.    Simpson  v.  Walker,  5  Sim.  1 . 

A  conveyance  moperative  for  want  of  completion,  or  incapacity  in  the  grantee,  may 
amount  to  a  revocation,  if  it  shows  the  intention  of  the  testator  to  revoke  his  will.  Walton 
V,  Walton,  7  John.  Ch.  269.    See  Hodges  v.  Green,  4  Russ.  28. 


Pitt  v.  Lord  Gahelford. 

[Vide  S.  C.  antea,  3  voL  51.]    Lincoln'sJnn-Hall,  Slst  July. 

(Reg.  Lib.  1789.  B.  fol.  673.  b.) 

Testator  reciting  that  he  is  possessed  of  a  certain  sum  in  navy  bills,  bequeaths  it.    This  is 
a  specific  legacy,  and  shall  pass  only  such  navy  bills  as  he  possessed  at  his  death.  (1) 

This  was  a  branch  of  the  case  of  Pitt  v.  Jackson,  reported  vol.  ii. 
p.  51. 

(1)  Vide  Roper  on  Legacies,  1  vol.  p.  7,  et  seq. 
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Pinkney  Wilkinson,  by  a  codicil  to  his  will,  bearing  date  the  25th 
December,  1781,  reciting,  that  he  was  possessed  of  about  7000/.  navy 
bills,  gave  the  same  to  his  executors,  to  receive  the  interest,  and  to  lay 
the  same  out  in  the  funds,  to  such  uses  as  his  daughter,  Ann  Pitt, 
should  appoint.  At  the  time  of  making  the  codicil,  he  had  7029/.  navy 
bills ;  he  aAerwards  purchased  other  navy  bills,  and  also  victualling  bills, 
and  sold  others.  At  the  time  of  his  decease,  he  was  possessed  of  only 
42001  navy  bills,  though  he  was  possessed  of  various  victualling  bills. 
It  had  been  referred  to  the  Master,  to  inquire  what  was  intended  to 

pass. 
[*161]  *The  Master  reported  the  particular  sums  which  the  testator 
possessed  in  navy  and  victualling  bills,  at  the  time  of  the  codicil 
made,  and  of  his  death ;  and  further,  that  navy  and  victualling  bills  were 
considered  as  synonymous,  by  the  brokers,  and  persons  concerned  in 
buying  and  selling  them,  as  bearing  the  same  price. 

It  came  on  now  upon  the  Master's  report 

Mr.  Attorney-General  argued,  that  this  was  a  specific  legacy,  and  could 
only  pass  navy  bills,  strictly  so  called,  and  those  only  which  he  possessed 
at  his  death ;  although  these  two  sorts  of  bills  are  of  a  similar  nature ;  as 
testator  giving  one  species  of  property,  cannot  be  intended  to  mean 
another  to  pass. 

Mr.  Mansfield,  and  Mr.  Graham,  for  the  legatee,  contended  she  was  en- 
titled to  all  the  bills.  This  is  a  fluctuating  property,  and  the  bills  so  much 
of  the  same  nature,  that  a  broker,  who  is  instructed  to  buy  one  sort,  thinks 
he  has  executed  his  commission  by  buying  the  other.  They  are  consid- 
ered as  completely  synonymous.  According  to  the  true  construction,  it 
is  not  a  specific  legacy,  but  is  rather  a  description  of  the  money  than  of 
the  fund.  (2) 

Lord  Chancellor  said,  if  ever  there  was  a  specific  legacy,  this  was  so : 
if  they  had  continued,  and  other  legacies  had  exhausted  the  personal 
estate,  these  could  not  have  abated,  (a) 

He  therefore  decreed  the  funds  purchased  with  the  navy  bills,  of  which 
testator  was  possessed  at  his  decease,  to  pass. 


(3)  See  1  Roper  on  Leg.  7,  &c, 

(a)  See  the  cases  UlnstratiDe  t!  ,     . 

C.  C.  108,  &c. ;  2  Williams,  Ex.  Pt.  3,  Bk.  3,  ch.  2,  §  3,  p.  744,  745 


(a)  See  the  cases^nstratiDg^this  sobject,  in  the  noteJs  to  Ashbarner  v.  Macguirei  2  Bro. 

'.  C.  I 


Tawnet,  Knt.  V.  Crowther,  and  Another. 

[Vide  S.  C.  postea,  318.]    LiDColn's-Ian-Hall,  23d  July. 

(No  entry.) 

Defendant  having  acknowledged,  by  letter,  an  agreement  for  sale  of  an  estate,  takes  it  ont  of 
the  statute  of  frauds.  (1) 

Defendant  Crowther,  being  seised  of  a  house  called  the  White  Hart 
Inn,  in  Benson  com,  Oxford,  which  he  was  desirous  of  selling,  the  plain- 
tiff employed  the  other  defendant,  Morrell,  an  attorney  at  Oxford,  to  treat 
for  the  purchase;  who  agreed  to  give,  and  Crowther  to  take,  1100/. :  and 

(1)  See  note  (1)  next  page. 
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it  was  agreed  between  them,  that  the  agreement  should  be  reduced  into 
writing,  in  order  to  be  signed :  it  was  accordingly  reduced  into 
*writing;(l)  but  Crowther,  wishing  to  receive  the  rent  due  at  [*162] 
Michaelmas,  possession  was  not  to  be  delivered  till  then ;  but  the 
defendant  declared,  that  his  word  was  as  good  as  his  bond,  and  that  he 
should  be  in  Oxford  on  the  Tuesday  morning,  and  would  then  call  on  de- 
fendant Morrell  and  sign  the  agreement :  De^ndant  Crowther  not  coming 
on  the  Tuesday  morning  to  Oxford,  defendant  Morrell  wrote  a  letter  to 
him,  saying  that,  **  though  he  had  no  doubt  Crowther's  word  would  be, 
as  he  had  declared,  as  good  as  his  bond ;  yet  as  life  was  uncertain,  he 
wished  the  agreement  to  be  signed.''  In  answer  to  this,  defendant  Crow- 
ther wrote  a  letter,  in  which  he  stated  his  having  been  from  home,  and 
acknowledged  he  said  his  word  should  be  as  good  as  a  bond,  and  that 
there  was  time  enough  sufficient  from  thence  till  Michaelmas,  to  settle 
everything ;  and  again  repeated  once  more,  that  his  word  should  always 
be  as  good  as  any  security  he  could  give.  This  letter  was  afterwards 
stamped. 

Defendant  Crowther,  afterwards,  refusing  to  complete  the  agreement, 
plaintiff  filed  his  bill  for  a  specific  performance. 

To  this  bill,  the  defendant  pleaded  the  statute  of  frauds;  averring,  that 
there  was  no  contract  in  writing. 

But  Lord  Chancellor,  thinking  the  letter  sufficient  to  prevent  the  op- 
eration of  the  statute,  (a) 

Overruled  the  plea.  (2) 

(1)  See  Forsterv.  Hale,  3  Yes.  696^713.  Lord  Redendale  C,  however,  qnegtioned  the 
principle  adopted  in  the  ultimate  decision  of  the  principal  case,  postea,  318,  ^.  Vide  in 
Clinao  v.  Cook,  1  Scho.  &  Lefr.  37,  and  see  the  Editor's  note  to  Allan  v.  Bower,  antea, 
163. 

(2)  See  this  case  at  the  hearing,  postea,  318. 

(a)  See  notes  to  this  case,  post,  318,  and  cases  there  cited;  1  Sngden,  Vend.  &  Porch. 
(6th  Am.  edit.)  ch.  3,  S  3,  p.  120  [168],  et  seq. ;  Tanner  v.  Smart,  6  Bam.  a  Cres.  603. 


LowTHiAN  V.  Hasel.  Lincoln's-Inii-Hall,  23d  July. 
(Reg.  Lib.  1789.  B.  fol.  693.  b.) 

Mortgagee,  having  also  a  bond,  cannot  tack  it,  against  other  specialty  creditors ;  though  he 
may  against  the  heir,  (l) 

Upon  further  directions,  the  only  question  was,  whether  Mr.  Garforth, 
a  creditor  of  Andrew  Whelpdale  deceased,  by  mortgage,  who  also  was  a 
bond  creditor  for  1834/.  35. ,  should  tack  his  bond  debt  to  his  mortgage, 
against  other  specialty  creditors. 

Mr.  Solicitor-General,  Mr.  Lloyd,  and  Mr.  Alexander,  insisted,  on  the 
part  of  the  general  creditors,  that  there  was  no  case  where  this  had  been 
permitted  against  other    bond   creditors,  though  it  was  allowed 
against  the  heir  of  the  debtor ;  and  for  *this  they  cited  the  anony-  [*163] 
nious  case,  (2)  2  Vesey,  662 ;  and  Mr.  Alexander  said,  it  appeared 

(1)  See  Jackson  v.  Lanii^ford  (above  cited  as  Anon.),  2  Yes.  662  ;  Jones  r.  Smith,  2  Yes. 
jun.  372,  376,  379,  &c. ;  Adams  v.  Claxton,  6  Yes.  226,  iic. ;  Ex  parte  Knott,  11  Yes.  609, 

(2)  The  name  of  it  is  Jackson  9.  Langford.  See  the  4th  ed.  of  Yesey,  and  the  Supple- 
ment to  Yesey,  p.  436. 
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by  the  Register's  book,  that  the  same  was  determined  in  HartweU  y. 
Chitters,  which  is  reported,  Arab.  308. 

Mr.  Graham^  for  Mr.  Garforth,  said,  that  2  Vern.  662,  did  not  apply 
to  the  present  case ;  that  there,  other  creditors  meant  creditors  of  an 
higher  nature,  or  creditors  under  the  trust-deed.  In  Powis  t.  Corbet^ 
3  Atk.  556,  Lord  Hardwicke  confines  it  to  the  case  of  creditors  of  a 
superior  nature  ;  but,  from  the  nature  of  the  thing,  creditors  whose  debts 
are  of  the  same  nature,  are  within  the  rule.  If  the  heir  is  precluded  from 
redeeming,  without  paying  the  bond  debts,  the  mortgagee  must  certainly 
be  preferred  to  other  creditors ;  Coleman  v.  Winch^  1  Williams,  775 ; 
Troughton  v.  Troughtm,  3  Atk.  656. 

Lord  Chancellor  said,  the  only  reason  why  the  mortgagee  can  tack 
his  bond  to  his  mortgage,  is  to  prevent  a  circuity  of  suits :  it  is  solely 
matter  of  arrangement,  for  that  purpose ;  for  in  natural  justice  the  right 
has  no  foundation.  The  principle  explains  the  rule ;  and,  therefore,  it 
can  go  no  further;  the  creditor  having  another  specific  security,  cannot 
give  him  in  justice  any  priority.  There  being  no  foundation  in  justice, 
the  only  question  is,  whether  the  Court  is  in  the  practice  of  doing  it ;  and 
it  has  not  done  it  in  any  case  but  that  of  the  heir,  and  merely  to  prevent 
circuity.  (3)  (a) 

(3)  There  were  many  Bpecial  diiectioDB  in  this  case  as  to  legal  and  equitable  assets.  Vide 
R.  L.  694,  b.  and  695. 

(a)  See  Fonbl.  Eq.  Bk.  3,  ch.  1,  $  9,  and  notes  (u)  (z) ;  1  Story,  Eq.  Jnr.  ch.  7, 9  413,  417, 
418  ;  2  ib.  ch.  27 f  §  1034.  As  to  the  doctrine  of  tacking,  see  the  notes  and  cases  cited  in 
Robinson  r.  Davison,  1  Bro.  C.  C.  63,  &c. ;  Cox's  note  to  Brace  v.  Marlborough,  2  P.  Wms. 
491  ;  Hasshaw  v.  Yaies,  1  Strange,  240  ;  Belchier  v.  Butler,  1  Eden,  623,  and  notes ;  Ham- 
erton  v.  Rogers,  1  Yes.  jr.  613. 


Price  v,  Williams. 
[Vide  S.  C.  1  Yes.  jan.  365.]    Lincoln'sJnn-Hall,  4th  July. 

Exceptions  will  not  lie  to  an  award,  (l )  but  the  same  topics  may  be  a  ground  for  a  motion  to 

set  it  aside. 

Exceptions  to  an  award. 

Mr.  Attorney-General  moved  to  discharge  the  order,  on  the  ground 
that  the  award  was  final,  being  made  by  persons  appointed  judges  by  the 
parties  themselves. 

Mr.  Solicitor-General,  for  the  exceptant,  cited  the  cases  of  Cresfy  v. 
Carrington,  1  Vern.  469 ;  and  Hide  v.  Cooth,  2  Vern.  109,  that  excep- 
tions may  be  taken  to  an  award. 
[•164]  •Lord  Chancellor  said,  if  it  remained  open  to  exceptions,  it 
seemed  to  be  rather  a  reference  than  an  award ;  that  it  was  in- 
tended, in  the  present  case,  that  the  whole  matter  should  be  referred,  in 
exclusion  of  the  Court,  except  as  to  the  costs  :  and  that  he  did  not  at  all 
agree  with  the  cases  in  Vernon,  (a)     The  proper  way  would  be,  to  move 

(1)  This  is  very  incorrectly  stoted,  and  the  report  wholly  defective.  The  distinction  ap- 
pears to  be,  that  exceptions  will  lie  to  an  award  where  the  reference  is  merely  ad  commUan- 
dum ;  but  contra,  if  it  extends  to  all  matters  in  difference.  See  the  Editor's  note  to  Wood- 
bridge  V.  Hilton,  antea,  1  vol.  398  ;  S.  C.  2  Dick.  640  ;  1  Railhby's  Vern.  469  ;  2  Yem.  79, 
80,  109,  &c. 

(a)  See  the  rule,  and  the  qualifications,  stated  in  2  Story,  Eq.  Jur.  ch.  40,  S  1464  - 1466. 
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to  set  aside  the  award ;  and  the  topics  in  the  exceptions  would  apply  to 
such  a  motion,  a  mistake  in  the  arbitrator  being  a  ground  to  set  aside  an 
award,  (c) 

(c)  See  2  Story,  Eq.  Jnr.  ch.  40,  f  1463  ;  Schenek  v.  Cutterell,  I  Oreen.  Ch.  297  j  Strodei 
V.  Patton,  I  Brock.  228 ;  Head  v.  Muir,  3  Rand.  122 ;  CuUaot  ».  Downey,  2  J.  J.  Marsb. 
348  ;  Al\iryn  r.  Perkins,  SDesaus.  297  ;  Ryan  v.  Blounl,  Dcv.  Eq.  332  ;  Gregory  v.  Seamons, 

1  Root.  367.  An  award  is  not  to  be  set  aside  for  misjndgment,  or  mistake,  unless  it  he 
manifest  upon  the  face  of  the  award,  and  indicate  the  award  not  to  be  such  as  was  intended. 
Uea?eland  v.  Dixon,  4  J.  J.  Marsh.  228.  See  also  the  cases  cited  above,  and  Campbell  r. 
Western,  3  ftage,  124 ;  Herrick  v.  Blair,  1  John.  Ch.  101  :  Shermer  v.  Beale,  1  Wash.  11  ; 
Sheohard  v.  Merrill,  2  John.  Ch.  276  :  M'Calroont  p.  Whitaker,  3  Rawle,  84;  Learned  ». 
Bellows,  8  Vermt.  79 ;  Baker  v.  Crocket,  Hardin,  388 ;  Bumpass  v,  Webb,  4  Porter,  66 ; 
Askew  ij.  Kennedy,  i  Bailey,  46.  See  also  the  American  cases  cited  in  1  Metcalfe  Per- 
kinses Dig.  Tit.  Arb.  &  Award,  art.  4,  divis.  (g),  PI.  419  et  seq. ;  Dick.  v.  Milligan,  4  Bro. 
i*-,^*  *  'L\"^  **"•  c'*«*  J  ^"clt  »•  Wilbur,  4  John.  Ch.  405  ;  Underbill  v.  Van  Courtland, 

2  John.  Ch.  264  ;  S.  C.  17  John.  405;  MorrU  v.  Ross,  2  Hen.  db  Munf.  408 ;  Eden  on 
Injuncl.  (2d  Am.  edit.)  19,  20,  and  notes. 


SITTINOS  BEFORE 

•MICHAELMAS    TERM.  [•166] 

31  Geo.  3.  1790. 


Attornet-Gcneral  v.  Christ's  Hospital.  (1) 
(Reg.  Lib.  1789.  A.  fol.  591.) 

Where  an  estate  is  given  npon  condition,  the  taking  tbe  possession  binds  to  the  performance 
of  tbe  condition,  though  there  be  a  loss.  (2) 

An  estate  being  devised  to  Christ's  Hospital,  on  condition  (I)  of  main- 
taining six  children  from  the  parish  of  St.  Leonard,  Shoreditch,  and 
the  hospital  having  taken  possession ;  the  rents,  at  first,  proved  insuffi- 
cient to  maintain  the  number,  and  the  hospital  had  maintained  only  three, 
and  an  account  having  been  exhibited  to  the  governors,  the  latter  had 
been  satisfied.     But,  upon  filing  the  information,  it  was  found  that  there 

(1)  This  report  is  very  incorrect,  throughout.  Lord  Redesdale  observes,  that  "  the  words 
of  the  will  were  such  as  to  induce  a  construction  by  the  hospital,  that  they  were  to  maintain 
only  to  the  extent  of  the  rents."  From  Lord  Redesdale's  MS.  notes.  —  This  is  confirmed 
by  the  Reg.  Book. 

It  appears  from  R.  L.  that  the  testator  **  f^ve  the  estates  (aAer  his  wife's  death)  to  the 
Lord  Mayor  and  Aldermen  of  London,  to  the  intent,  that,  during  certain  under-leases  thereon, 
they  should  maintain  and  keep,  out  of  the  rents  and  profits,  three  poor  children  from  the 
parish  of  St.  Leonard,  Sboreditch,  and  should  pay  6/.  for  each  of  their  apprentice- fees  ;  and 
after  the  end  of  the  said  under-leases,  when  tbe  premises  would  be  improved  to  a  far  greater 
yearly  value,  they  should  maintain  and  keep  out  of  the  said  rents  and  profits,  six  poor  chil- 
dren, at  the  least,  born  in  tbe  said  parish,  with  like  apprentice- fees."  The  information  alleged 
the  under-lease  had  expired,  and  the  rental  much  improved.  A  decree  had  directed  various 
accounts  and  inquiries,  as  to  the  number  of  children  capable  of  being  maintained  out  of  the 
rents,  in  pursuance  of  which  the  Master  had  certified,  tnat  the  improved  rents  were  sufficient 
to  maintain  six  poor  children  and  no  more,  and  to  pay  the  6/.  a-piece  for  each  of  their 
apprentice-fees.  The  cause  therefore  coming  on  for  further  directions  on  the  Master's  report, 
the  Lord  Chancellor  declared,  that  the  defendanU.  "  tbe  Governors  of  the  Hospital,  having 
accepted  the  estates  devised  by  the  will  of  the  saia  testator,  they  are  bound  to  observe  the 
terms  upon  which  they  are  given,  and  that,  according  to  those  terms,  the  churchwardens,  and 
overseers  of  the  poor,  of  the  parish  of  St.  Leonard,  Sboreditch,  have  a  right,  from  time  to 
time,  to  present  six  children  of  the  said  parish,  in  order  to  be  received  and  placed  on  the 
foundation  of  the  said  hospital."    Which  was  ordered  accordingly.  —  R.  L. 

(2)  Vide  Lord  Ewre  r.  Strickland,  1  Bulstr.  21,  &  Cro.  Jac.  240;  Brett  v.  Cumberland, 
Cro.Jae.  621,^. 
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had  been  a  mistake  in  the  account,  and  the  rents  had  not  been  expended, 
and  it  appeared  the  rents  were  now  sufficient  to  maintain  the  whole 
number. 

Lord  Chancellor  thought,  whether  the  rents  were  or  were  not  suffi- 
cient to  maintain  the  number,  the  hospital,  having  taken  possession  of  the 
estate,  was  bound  to  perform  the  condition,  and  that  they  should  hare 
considered  of  that  previous  to  taking  possession,  (i)  (a) 

(1)  See  note  (1)  in  the  preceding  page. 

(a)  Spoflbrd  v.  Hanuin6[,  6  Paige,  383 ;  Messenger  v,  Andrews,  4  Ross.  478. 

So,  it  a  party  accept*  of  an  agreement  from  which  he  is  to  derive  a  benefit,  when  he  shall 
have  performed  an  act  on  or  before  a  certain  day,  such  acceptance  is  equivalent  to  an  affirma- 
tive a^eement,  on  his  part,  to  perform  the  act  by  the  time  stated.  Roberts  v.  MarstoUi 
20  Mslue,  276.  See  also  Hubbard  e.  Coolidge,  1  Metcalf,  84.  As  to  the  liability  of  persons 
taking  estates  subject  to  charges,  with  notice,  see  Swasey  v.  Little,  7  Pick.  296  ;  TaA  v. 
Morse,  4  Metcalf,  623  ;  Gardner  v.  Gardner,  3  Mason,  178  ;  S.  C.  12  Wheat.  498 ;  Sands  9. 
Champlin,  i  Story,  C.  C.  376. 


f*166]  •MICHAELMAS   TERM. 

31  Geo.  3.  1790. 

Attornet-General  v.  Oglander. 

When  a  chanty  is  so  given  that  there  can  be  no  objects,  the  Court  will  order  a  difierent 
scheme,  but  not  so  because  objects  do  not  at  present  (but  may)  exist.  (1) 

Lord  Chancellor  said,  that  although  where  a  charity  is  so  given  that 
there  can  be  no  objects  of  it,  the  Court  will  order  a  different  scheme  to 
be  laid  before  it,  yet  if  the  objects  may  exist,  though  they  do  not  at  present 
(as  widows,  though  no  widows  are  at  present  among  the  number);  it 
will  not.(l)(a) 

(1)  This  may  be  so  generally  ;  as  in  Attorney-General  v.  The  Bishop  of  Chester,  antea, 
1  Tol.  444  ;  hut  it  appears  not  to  be  the  case  unfTersally.  In  the  Attorney-General  v.  Hicks, 
Ch.  2-tth  February,  1809,  and  22d  January,  1810,  where  the  original  foundation  was  for  the 
reception  of  lepers ;  and  that  disease  had  become  almost  extinct,  the  Court  in  Ihe  first 
instance  referred  it  to  the  Master,  to  approve  of  a  scheme  for  the  future  application  of  the 
rents,  &c.  of  the  estates ;  and  afterwards  confirmed  the  Master's  report,  wno  had  approved 
of  a  scheme  for  the  application  of  the  revenues  for  the  benefit  of  a  general  infirmary  existent 
in  the  same  county  (Cornwall) ;  reserving,  however,  a  preference  as  to  all  cases  for  the  ad- 
mission of  all  leprous  patients  that  might  ofier  themselves,  without  the  recommendation  of 
governors,  &c.  JBditor's  MS.  note  at  the  hearing,  and  from  the  papers  in  the  cause.  It 
appears  from  the  Master's  report,  that  the  eminent  medical  gentleman  who  gave  evidence 
before  him  (Dr.  Willan)  had  only  known  three  persons  afflicted  with  the  leprosy  in  the 
course  of  his  whole  practice  ;  all  of  whom  had  brought  it  from  the  West  Indies.  And 
that  gentleman  also  stated  his  opinion,  that  the  disease  was  not  infectious  except  in  warm 
climates. 

(o)  See  2  Story,  Eq.  Jur.  ch.  32,  S  1069, 1170  a,  and  the  notes,  ib.  §  1190,  and  notes  ;  Fonbl. 
Ec).  Bk.  2,  Pt.  2,  ch.  1,  $  3,  note  (i)  ;  White  v.  White,  1  Bro.  C.  C.  12,  and  notes  ;  Mog- 
gridge  r.  Thackwell,  3  Bro.  C.  C.  617 ;  Atty.  Genl.  v.  Bishop  of  Chester,  1  Bro.  C.  C. 
444,  and  notes,  and  cases  cited. 
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Lucas  t;.  Commertord.  [8th  Nov.]     [S.  C.  1  Yes.  jun.  235.] 

(Reg.  Lib.  1790.  B.  fol.  99.  b.) 

The  defendant  haTinff  taken  a  deposit  of  a  lease  as  a  collateral  secarity,  decreed  to  take  aa 
assignment.  (1)  [As  to  whether  a  coart  of  equity  will  decree  specific  performance  of 
coveoanU  to  rebuild.]  (2) 

In  September,  1773,  Francis  Atkinson  demised  to  Richard  Stapleton, 
certain  premises,  containing  four  messuages,  &c.  in  Lambeth,  com. 
Surrey,  for  the  term  of  seventy-one  years,  under  the  reserved  rent  of  14/., 
145.  for  the  first  ten  years,  of  a  pepper-corn  for  the  eleventh  year  of 
the  term,  and  of  12/.  12s.  for  the  remaining  sixty  years  of  the  term;  and 
there  was  a  covenant  in  the  lease,  that  Stapleton,  his  executors,  adminis- 
trators, or  assigns,  should,  in  the  eleventh  year  of  the  lease,  pull  down 
and  substantially  rebuild  (2)  the  four  houses  situate  on  the  premises. 
The  defendant  having,  afterwards,  28th  March,  1776,  lent  to  Stapleton 
the  sum  of  100/.,  the  latter  gave  him  his  bond  for  200/.,  with  a  condition 
for  payment  of  the  money,  and  a  covenant  that  the  premises  comprised  in 
the  lease  should  be  subject  to  the  payment  of  such  sums.  The  lease  was 
accordingly  deposited  with  the  defendant,  but  no  assignment  of  it  was 
ever  executed.  And  in  1782,  Atkinson  conveyed  the  premises,  sub- 
ject to  the  lease,  to  the  plaintiff:  and  was  since  dead  insolvent. 
*The  defendant  took,  and  continued  in  possession.  About  the  4th  [*167] 
of  July,  1785  (the  year  when,  according  to  the  covenant,  the 
lessee  was  to  rebuild),  the  plaintiff's  agent  accepted  from  the  defendant 
Commerford,  14/.  145.  as  the  rent  due  for  that  year,  but  upon  settling  his 
accounts  with  the  plaintiff,  the  mistake  was  discovered,  and  application 
was  made  to  the  defendant  to  rebuild,  which  he  refused,  on  which  the 
present  bill  was  filed  for  a  specific  performance  of  the  covenant  contained 
in  his  lease. 

The  defendant,  by  his  answer,  stated  the  fact  of  the  deposit  by  way  of 
mortgage  as  above,  and  insisted  that,  having  no  title  but  as  mortgagee,  he 
was  not  bound  to  rebuild. 

The  other  defendants,  who  were  the  representatives  of  Stapleton,  stated 
his  insolvency  and  death. 

Mr.  Mitford^  for  the  plaintiff,  contended,  that,  in  this  case,  a  specific 
performance  ought  to  be  decreed,  and  for  this  purpose  cited  The  City  of 
London  v.  Nash^  1  Vesey,  12;  more  fully  reported  3  Atkyns,  512,  where 
Lord  Hardwicke  laid  it  down,  that,  upon  a  covenant  to  rebuild,  the  land- 
lord may  come  here  for  a  specific  performance,  as  the  not  building  takes 
away  his  security. 

Mr.  Mansfield,  for  the  defendant  Commerford,  said,  that  the  defendant 
having  come  into  possession  of  this  lease,  merely  as  a  deposit,  it  would 
be  very  hard  he  should  be  obliged  to  increase  his  loan  by  rebuilding,  es- 
pecially as  the  representatives  of  Stapleton  might  pay  him  off  and  retake 
possession. 

(1 )  No  question  arose  in  this  case  as  to  the  insertion  of  any  particular  covenants.  With 
regard  to  such  questions,  see  Pemherr.  Mather,  aniea,  1  toI.  63  ;  Staines  v,  Morris,  1  Ves. 
&  Beames,  8  ;  Wilkins  v.  Fry,  1  Meri?.  244,  263,  264,  &c.  .         .     .     , 

(2)  Sir  L.  Kenyon  M.  R.  seems  to  have  agreed  with  Lord  Thurlow  m  the  princiDal  case 
against  decreeing  specific  performance  of  covenants  to  rebuild,  contrary  to  Lord  Harawicke*s 
opinion,  in  the  City  of  London  v.  Nash,  1  Ves.  12,  &  3  Atk.  612,  and  the  prior  case  of  Allen 
V,  Harding,  2  Eq.  Ca.  Ah.  17  ;  Vide  in  Errington  v.  Aynesley,  antea,  2  vol.  342  j  and  vide 
8  Ves.  161, 162,  163.   See,  however,  contra,  Moseley  r.  Virgin,  3  Ves.  184. 
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Lord  Chancellor  thought  there  coald  not  be  a  decree  to  rebuild,  (2) 
(/i)  as  he  could  no  more  undertake  the  conduct  of  a  rebuilding  than  of  a 
repair,  (6)  and  that  the  defendant  could  not  take  the  estate  as  a  security, 
without  taking  the  burden  that  was  upon  it,  which,  having  once  taken, 
he  could  not  abandon,  (c)  That  being,  at  present,  only  an  assignee  in 
equity,  no  action  could  be  brought,  and  that  the  only  relief  he  could  give 
the  plaintiff,  as  he  could  not  give  him  damages,  was  to  put  him  in  a  situ- 
ation to  recover  them.  He  therefore  decreed  that  the  defendants  should 
take  an  assignment  of  the  lease,  and  execute  a  counterpart,  and  that  he 
must  pay  the  costs. 

(2)  Vide,  however,  the  preceding  note. 

(a)  See  Errington  9.  Aynesly,  2  Bro.  C.  C.  343,  and  notes  ;  Sean  v.  Boston,  16  Pick.  357 ; 
2  Story,  £q.  Jar.  ch.  18, 1  726. 

The  point  seems,  however,  not  to  be  regarded  as  fully  settled  in  2  Story,  Eq.  Jar.  ch.  IS, 
§  727,  723  ;  Rayner  v.  Sione,  2  JSden,  12d,  and  the  notes.  See  also  London  v.  iVash,  3  Atk. 
616  ;  S.  C.  1  Yes.  12  ;  Allen  v.  Harding,  2  Eq.  Ab.  17  ;  Moseley  v.  Virgin,  3  Yes.  184  ; 
Wright  9.  Bell,  1  Daniel,  101  ;  Eden  on  Iniunct.  (2d  ed.)  48,  and  notes. 

(b)  See  2  Story,  Eq.  Jar.  ch.  18,  §  723  ;  Hayner  v.  Slone,  2  Eden,  128,  and  notes, 
(e)  See  Atty.  Genl.  v.  Christ's  Hospital,  ante,  165,  and  note. 


[•168]  •Hare  v.  Shearwood  and  Others. 

[S.  C.  1  Ve8.jun.  241.] 

(No  Entry.) 

Mr.  J.  BuUer,  for  Lord  Chancellor.   Parol  evidence  to  prove  that  an  annuity  was  intended  to 
,  be  redeemable  (no  such  covenant  being  in  the  deed)  is  inadmissible.  (1) 

Bill  to  redeem  an  annuity  under  the  following  circumstances ;  —  In 
July,  1780,  plaintiff  (beinv  of  the  age  of  twenty-six)  having  occasion  for 
300/.,  applied  to  Mr.  Harborne,  his  solicitor,  to  procure  him  the  same; 
and  he  applied  to  William  Haynes,  Esq.,  deceased,  who  agreed  to  advance 
the  300/.  to  plaintiff,  for  the  purchase  of  an  annuity  «of  50/.  for  the 
life  of  plaintiff,  to  be  secured  by  the  joint  bond  of  plaintiff  and  his  father, 
and  power  of  attorney  to  Haynes,  to  receive  the  50/.  out  of  200/.,  which 
the  father  paid  annually  to  plaintiff.  Mr.  Harborne  informed  the  plaintiff, 
that  it  was  agreed  between  him,  on  the  part  of  the  plaintiff,  and  Mr. 
Haynes,  that  the  plaintiff  should  be  at  liberty  to  pay  off  the  annuity  at  any 
time,  on  giving  fourteen  days'  previous  notice,  and  paying  the  300/.,  and 
the  arrears  to  the  time.  Accordingly  the  plaintiffs,  the  father  and  son, 
executed  a  joint  bond,  and  the  plaintiff,  the  son,  a  warrant  of  attorney,  to 
enter  up  judgment  thereon ;  and  also  a  power  of  attorney  to  Haynes,  to 
receive  the  50/.  arising  out  of  such,  his  allowance.  In  1784,  the  plaintiff 
Francis,  the  son,  being  in  expectation  of  receiving  a  sum  of  money,  which 
would  have  enabled  him  to  repurchase  the  annuity,  requested  Mr.  Har- 
borne to  give  Mr.  Haynes  notice  of  his  intention  of  so  doing,  which  Mr. 

(I)  Vide  S.  P.  Lordlmham  r.  Child,  antea,  l  vol.  92  (and  the  Editor's  note)  ;  Lord  Port- 
more  V.  Morris,  2  vol.  219,  &c.  And  see  the  subsequent  proceedings,  at  law,  in  the  principal 
case  to  the  same  effect ;  Haynes  r.  Hare,  1  H.  Black.  659  ;  See  also  Poole  r.  Carbanes, 
8  T.  R.  323.  It  is  to  be  observed,  that  this  and  all  other  cases  in  these  reports,  under  the  An- 
nuity Act,  must  be  considered  as  referable  to  the  act  of  the  17  Geo.  3,c.  26,  only.  By  the  lata 
act.  63  Geo.  3,  c.  141,  the  provisions  made  by  the  first-men tioued  act  have  been  repealed, 
ana  other  provisions  substituted  in  lieu  thereof.  In  all  cases,  therefore,  subsequent  to  the 
above  act  of  the  63  Geo.  3,  reference  must  be  to  that  act  alone. 
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Harborne  did,  and  Haynes  acqoiesced  therein ;  but,  before  the  money 
was  paid,  he  died,  having  duly  published  his  will,  and  appointed  the  de- 
fendants his  executors.  Application  being  afterwards  made  to  the  execu- 
tors, and  tender  made  to  one  of  them  of  the  300/.,  and  the  arrears  of  the 
annuity  then  due,  acceptance  of  the  same  was  refused ;  on  which  this  bill 
was  filed. 

The  defendants,  by  their  answers,  admitted  the  facts,  but  said,  they 
could  not  set  forth  whether  there  was  any  agreement  for  the  redemption 
of  the  annuity ;  and  that,  being  strangers  to  the  terms  on  which  the  an- 
nuity was  granted,  and  acting  merely  as  executors  under  the  will  of 
Haynes,  by  which  the  said  annuity  was  particularly  disposed  of  among 
his  children  and  grandchildren,  they  were  advised  it  would  be  improper 
to  permit  the  plaintiff  to  redeem  withotit  being  properly  indemnified, 
and  therefore  refused  so  to  do,  and  submitted  the  plaintiff's  right 
to  *redeem  ;  and  said,  that  in  case  the  Court  thought  he  had  such  [*169] 
right,  they  were  willing  to  act  as  the  Court  should  direct. 

The  cause  came  on  to  be  heard  before  Mr.  Justice  Buller,  sitting  for 
Lord  Chancellor. 

Mr.  Solicitor-General  stated  the  ease ;  and 

Mr.  Justice  Buller  asking,  why  they  did  not  proceed  at  law, 

Mr.  Solicitor -General  observed,  that  the  court  of  law  having  a  jurisdic- 
tion, did  not  affect  the  jurisdiction  of  this  Court;  and  proposed  to  read 
Mr.  Harborne's  evidence  as  to  the  agreement  that  the  annuity  should  be 
liable  to  redemption. 

Mr.  Mansfield,  and  Mr.  Stanley ,  objected  to  the  evidence  being  read, 
as  being  an  attempt  to  read  parol  evidence,  in  contradiction  to  the  bond 
which  .contained  no  provision  for  redemption,  and  cited  Lord  Irnham  v. 
Child  (ante,  vol.  i.  p.  92). 

Mr.  Solicitor-General.  That  case  is  distinguishable  from  the  present ; 
there  the  persons  against  whom  the  redemption  was  sought  denied  the 
agreement.  Parol  evidence  has  never  been  admitted  where  the  agree- 
ment in  writing  is  the  only  agreement  acknowledged  :  but  where  a  further 
agreement  is  stated,  and  not  denied,  or  where  it  is  led  doubtful,  whether 
such  agreement  subsisted  or  not,  it  leaves  it  open  to  the  party  to  intro- 
duce evidence  of  the  agreement. 

Mr.  Mansfield,  in  reply,  argued,  that  this  distinction  would  apply  to 
the  admission  in  all  cases,  as,  if  the  agreement  was  admitted,  there  could 
be  no  need  of  proof.  Here  it  was  necessary  to  prove  it,  the  executors 
only  saying  they  know  nothing  of  the  matter;  and  there  being  a  necessity 
of  proof,  the  plaintiff  must  prove  it  by  such  means  as  are  consistent  with 
the  rules  of  law,  which  this  evidence  is  not. 

Mr.  Justice  Buller,  (2)  This  is  an  attempt  to  introduce  a  very  ingeni- 
ous distinction  with  respect  to  the  case  cited,  but  which  does  not  apply  to 
it :  it  is  only  where  the  agreement  is  admitted  that  relief  can  be 
given.  (2)  (a)  The  question  here  is,  whether  it  is  ^necessary  to  [*170] 
prove  the  agreement;  if  necessary  to  prove  it,  the  plaintiff  must 
prove  it  according  to  the  rules  of  law,  which  he  has  not  done.  I  wonder 
he  did  not  go  into  a  court  of  law,  if  he  could  prove  the  agreement,  which 
he  might  have  dope  at  a  much  less  expepse.     If,  in  a  court  of  law,  he  can 

(2)  See  Lord  Eldon  G.'s  observations  in  M.  Townshend  v.  Siangproove,  6  Yes.  333. 

(a)  But  see  Gillespie  v.  Moon,  2  John.  Cb.  585.  See  also  2  Storv,  Eq.  Jar.  ch.  18,  f  770, 
770  a ;  1  Sugden,  Vend.  &  Porch.  (6th  Am.  ed.)  137,  188, 189  [869J. 
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establish  this  agreement  by  evidence  against  the  rule  of  law,  he  may  make 
it  available.  (3)  (6) 

Bill'  dismissed. 

(3)  The  party  did  accordinffly  try  the  qaestion  in  the  Court  of  C.  P.,  but  failed,  on  the 
same  grounds.     Vide  1  H.  BI.  659,  &c. 

(b)  See  Lord  Imham  v.  Child,  I  Bro.  C.  C.  92,  and  cases  cited  in  the  notes  ;  Lord  Port- 
more  V.  Morris,  2  Bro.  C.  C.  219,  &c.  and  cases  cited ;  1  Sugden,  Vend.  &  Purch.  (6th  Am. 
ed.)  195,  196,  [267,]  [268.] 


Marston  V.  GowAN.  [10th  Nov.] 
(Reg.  Lib.  1790.  B.  fol.  111.) 

A  surrender  shall  be  supplied  for  a  limited  interest  (a  wife  for  life^,  though  the  devisees  over 
(nephews  and  nieces)  are  not  entitled  to  have  it  supplied  for  them. 

Joseph  Whitehead,  by  will,  7th  June,  1782,  ga?e  and  devised  to  de- 
fendant Gowan  and  others,  whom  he  appointed  executors,  copyhold  estate 
in  the  parish  of  Shipton,  in  the  county  of  York  (which  he  intended  to 
surrender  to  the  use  of  his  will),  to  permit  his  mother  (who  was  since 
dead)  to  take  the  rents,  6lc,  for  life,  towards  raising  20/.  annuity,  which 
he  was  bound  to  pay  her  by  bond,  then  in  trust,  to  sell  and  pay  his  four 
sisters  50/.  each,  which  he  was  engaged  to  pay  them  by  the  said  bond 
(being  the  purchase  of  the  copyhold  estate  from  the  mother),  the  surplus 
of  the  purchase-money  to  be  to  the  same  uses  as  the  residue  of  his  personal 
estate  ;  which  uses  were,  tliat  the  same  be  sold,  and,  out  of  the  purchase- 
money,  certain  sums  to  be  paid  to  the  children  of  his  sisters  at  twenty- 
one  ;  and,  as  to  the  residue,  to  lay  out  the  same  in  stock,  to  raise  a  cer- 
tain sum  for  his  mother  for  life,  and  to  pay  the  remainder  of  the  interest 
and  dividends;  and,  after  the  death  of  his  mother,  the  whole  interest  to 
his  wife  for  life,  for  her  sole  use  and  benefit ;  and,  ader  her  decease,  to 
pay  and  assign  the  principal  to  the  children  of  his  sisters,  in  equal  pro- 
portions, with  further  provisions  as  to  such  children. 

The  testator  Whitehead  died  without  revoking  the  will,  and  without 
surrendering  the  copyhold  estate,  which  descended  to  his  sisters  as  the 
customary  heirs. 

And  it  becoming  a  question,  whether  there  could  be  a  partial  supply 
of  a  surrender  in  favor  of  the  wife,  the  children  of  the  sisters,  who  were 
to  take  a  remainder  in  the  price  to  be  obtained  for  the  same,  not  being 

entitled  to  have  such  surrender  supplied  for  them, 
[*171]  *Lord  Chancellor  said,  he  did  not  see  why  a  surrender  should 
not  be  supplied  for  a  limited  interest,  as  well  as  a  general  one : 
(1)  he  therefore  ordered  the  copyhold  to  be  sold,  the  wi^  to  have  the 
interest  of  the  purchase-money,  for  life,  then  to  result  to  the  customary 
heirs. 

(1)  So  in  the  case  of  creditors  a  surrender  will  he  supplied  so  far  only  as  is  necessary  to 
satisfy  the  dehts.  Mr.  Cox's  note  (2)  to  the  fifth  ed.  3  P.  W.  98.  Et  vide  per  Mr.  J.  Bul- 
ler,  in  Compton  v.  Collinson,  antea,  2  toI.  [♦386]  ;  Hellier  v.  Tarrant,  S.  P. ;  Serj.  Inn 
Hall,  30th  July,  1791,  MSS.  ^  Lindopp  v.  Eborall,  post,  188  ;  Chapman  v,  Gibson,  post, 
229.  y 
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Attorney-General  v.  The  Mayor,  Sec.  of  the  City  of  London. 

[S,  C.  1  Ve».  jun.  243.] 

(Reg.  Lib.  1790.  A.  fol.  129.) 

A  trust  for  the  adnuicement  of  Christianity  among  infidels  in  America,  wanting  objects 
(from  there  being  no  infidels  witbin  ihe  limits  intended),  mast  be  appointed  de  novo.  The 
college  of  William  and  Mary^  in  Virginia,  who  bad  been  appointed  administrators  of  cer- 
tain charities,  being  now  subject  to  a  foreign  power  (the  Independent  Stales  of  America), 
a  new  scheme  must  be  laid  before  the  Court  lor  the  administration  of  the  charity,  (i) 

An  information  and  bill,  instituted  and  filed  by  the  Attorney-General, 
at  the  relation  of  the  Lord  Bishop  of  London,  and  by  the  bishop,  stating 
that  the  Honorable  Robert  Boyle,  by  his  last  will  and  testament,  of  18th 
July,  1691,  and  a  codicil  to  the  same,  of  December  in  the  same  year,  di- 
rected that  the  residue  of  his  personal  estate,  after  payment  of  debts  and 
legacies,  should  be  disposed  of  by  his  executors  for  such  charitable  and 
pious  uses  as  they  in  their  discretion  should  think  fit,  but  recommended 
to  them  to  lay  out  the  greater  part  thereof  for  the  advancement  of  the 
Christian  religion,  and  appointed  the  Right  Honorable  Richard  Earl  of 
Burlington,  Sir  Henry  Ashhurst,  and  John  Warr,  executors  of  his  said  will, 
who  after  his  death  proved  the  same.  The  executors  afterwards  agreed 
to  lay  out  5400/.,  which  was  considered  by  them  as  the  principal  part  of 
the  testator's  personal  estate,  in  the  purchase  of  the  manor  of  Brafierton, 
in  the  county  of  York,  and  the  lands  therein  contained,  then  the  property 
of  Sir  Samuel  Gerrard,  with  a  view  to  settling  the  estate  in  such  manner 
that  the  income  thereof  might  be  forever  applied  to  the  advancement  of 
the  Christian  religion,  in  the  method  following  (viz.)  to  grant  out  of  the 
said  manor,  a  perpetual  rent  charge  of  90/.  per  annum,  to  the  corporation 
for  propagating  the  Gospel  in  New  England  and  the  parts  adjacent  in 
America,  to  be  applied  by  that  company  as  follows :  (viz.)  45/.  per  annum, 
for  the  salary  of  two  ministers,  to  instruct  the  natives  in  or  near  His 
Majesty's  colonies  in  New  England,  in  the  Christian  religion,  and  to 
transmit  the  other  45/.  per  annum  to  the  President  and  Fellows  of  Har- 
vard College,  in  New  England,  and  their  successors,  to  be  by  them  em- 
ployed in  the  salary  of  two  other  ministers,  to  teach  the  natives  in  or  near 
the  college  there  the  Christian  religion,  and  subject  to  the  said  90/. 
•per  annum,  to  convey  the  said  manor,  &c.  to  the  Mayor,  6lc.  of  [•ITS] 
Loudon,  and  their  successors,  on  trust,  that  the  surplus  rents  and 
profits  (after  incidental  charges)  should  be  laid  out  for  the  advancement 
of  the  Christian  religion  in  Virginia,  in  such  manner  as  the  Earl  of  Bur- 
lington and  Bishop  of  London  (for  the  time  being)  should  under  their 
hands  and  seals  appoint,  so  as  such  appointment  should  be  made  on  or  be- 
fore Lady-day,  1697,  and  should  be  confirmed  by  a  decree  of  the  Court 
of  Chancery.  There  being  some  delay  in  completing  the  intended  pur- 
chase, the  then  Attorney-General  and  the  executor  of  Sir  Samuel  Gerrard, 
filed  an  information  and  bill  in  this  Court,  against  the  executors  of  Mr. 
Boyle,  for  a  completion  of  the  purchase,  and  establishment  of  the  charity: 
which  cause  came  on  to  be  heard  the  1st  August,  1695,  when  it  was  re- 
ferred to  the  Master  to  make  certain  inquiries ;  and  the  cause  coming 
on  again,  upon  the  Master's  report,  on  the  eighth  day  of  said  month,  a  de- 
cree was  made  for  the  completion  of  the  purchase,  and  for  the  before-men- 

(1)  See  Mogffridge  v,  Thackwell,  ])08tea,  617,  ^. ;  7  Yes.  36,  &c.    Affirmed,  Dom.  Proc. 
13  Yei.  416. 


144  Attorney-General  v.  London.  [1790. 

tioned  method  of  disposing  of  the  charity,  with  this  addition,  that  an  ac- 
count of  the  said  90/.  per  annum  should,  after  the  death  of  the  Earl  of 
Burlington  and  Sir  Henry  Ashhurst,  be  sent  to  the  President  of  Trinity 
College,  Oxford,  of  which  said  Robert  Boyle  had  been  a  member,  as  well 
as  to  the  heirs  of  the  said  Earl,  and  Sir  Henry  Ashhurst,  and  it  was  or- 
dered, that,  after  the  purchase  made  upon  trust,  the  surplus  rents,  after  the 
90/.  and  incident  expenses,  should  be  laid  out  for  the  advancement  and 
propagation  of  the  Christian  religion  among  the  infidels  in  Virginia,  in 
such  manner,  and  subject  to  such. regulations,  as  Lord  Burlington  and  the 
Bishop  of  London,  for  the  time  being,  should  appoint,  so  as  the  same 
should  be  made  before  25ih  March,  1697,  and  be  confirmed  by  this  Court, 
and  the  executors  should  convey  the  manor  to  the  city  of  London,  upon 
the  trusts  aforesaid  ;  which  grant  and  conveyance  were  afterwards  made, 
and  the  said  Earl  of  Burlington  and  the  then  Lord  Bishop  of  London  (ac- 
cording to  their  reserved  power)  by  an  instrument  in  writing  of  the  21st 
December,  1697,  appointed  certain  rules,  as  to  the  application  of  the  char- 
ity of  Virginia ;  amongst  the  principal  of  which  were,  1st,  that  the  rents 
and  profits  of  the  manor  (after  the  deduction  of  the  90/.  a  year,  and  other 
expenses)  should  be  paid  by  the  receiver,  Michajah  Perry,  then  of  Lon- 
don, merchant,  and  agent  for  the  President,  &c.  of  the  College  of  Wil- 
liam and  Mary,  in  Virginia,  and  to  the  future  agent  in  England 
[♦173]  for  the  •said  College,  for  the  time  being,  for  the  purposes  therein- 
after mentioned  ;  2dly,that  all  sums  so  received  should  be  remitted 
to  the  said  President,  &c.  for  the  time  being;  3d,  that  the  President,  &c. 
and  their  successors,  should  thereout  expeud  so  much  as  should  be  neces- 
sary towards  fitting  and  furnishing  rooms  for  such  Indian  children  as  should 
be  brought  to  the  said  College ;  4th,  that  they  should  keep,  at  the  Col- 
lege, so  many  Indian  children  in  washing,  lodging,  books,  education,  dtc, 
♦  till  they  should  be  ready  to  receive  orders  and  to  be  sent  to  preach  and 
convert  the  Indians,  at  the  rate  of  14/.  for  each  child,  as  the  yearly  in- 
come of  the  estate  would  amount  to;  5th,  that  the  care,  instruction,  &c. 
of  the  children  should  be  left  to  the  President  and  Masters  of  the  College, 
but  subject  to  the  visitation  of  the  Rector  and  Governor  of  the  said  Col- 
lege ;  6ih,  that  the  President,  &c.  should  once  every  year  transmit  an  ac- 
count of  their  receipts  and  disbursements,  to  the  Earl  of  Burlington  and 
Lord  Bishop  of  London,  with  the  number  and  names  of  the  Indian  chil- 
dren, and  their  progress  and  proficiency  in  their  studies  ;  7th,  that  the  lay- 
ing out  the  money,  dtc.  should  be  subject  to  such  future  rules  as  should 
be  transmitted  to  the  said  President,  &c.  by  the  Earl  of  Burlington  and 
Bishop  of  London,  or  in  default  thereof,  by  the  Rector  and  Governor  of 
the  said  College ;  8th,  that  the  charity  should  be  called  "  The  Charity  of 
the  Honorable  Robert  Boyle,  Esq.,  of  London,  deceased."  By  a  subse- 
quent decree  of  this  Court,  pronounced  9th  June,  1698,  the  said  rules 
were  ratified,  with  these  variations,  that  the  yearly  account  ordered  by 
the  6ih  rule,  to  be  transmitted  to  the  Earl  of  Burlington  and  Bishop  of 
London,  should  be  by  them  transmitted  to  this  Court,  to  be  filed  by  the 
Register  thereof;  and  with  respect  to  the  7th  rule,  that  such  subsequent 
rules  made  by  virtue  thereof,  should  be  first  confirmed  and  approved  by 
the  Court ;  and  it  was  ordered  that  the  said  Michajah  Perry  should  be  the 
first  receiver,  and  should  appoint  a  receiver  under  him.  And  the  infor- 
mation further  stated,  that  since  the  said  decree,  some  merchant  in  Lon- 
don hath  acted  as  agent  of  the  College  of  William  and  Mary,  in  Virgmia, 
for  the  purposes  of  the  charity,  and  hath  employed  some  person  near  the 
premises  to  receive  the  rents  and  profits,  and  transmit  the  same  to  the 
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ajrent  in  London  (which  have  amounted  to  300/.  per  annum  and  upwards), 
who  hath,  till  of  late  years,  paid  the  rent-charge  of  90/.  per  annum  to  the 
corporation  fur  propagating  the  Gospel,  and  remitted  the  surplus 
to  the  College  of  William  and  Mary  for  the  purposes  of  •the  char-[*l74] 
ity,  and  that  there  being,  in  the  year  1771,  a  considerable  quantity 
of  timber  and  other  trees  growing  on  the  premises,  fit  to  cut,  an  infor- 
mation was  exhibited  in  this  Court  in  1772,  in  the  name  of  the  Attorney- 
General,  at  the  relation  of  the  College,  and  their  then  agent  Osgood  Han- 
bury,  against  The  Corporation  of  London  as  trustees,  and  against  the 
then  Lord  Bishop  of  London,  as  having  the  sole  right  to  form  regu- 
lations, &c.  for  the  charity  (the  title  of  Earl  of  Burlington  being  then 
extinct),  and  against  the  Corporation  for  propagating  the  Gospel,  praying 
that  the  timber  might  be  cut  down,  and  to  have  a  scheme  laid  before  the 
Court,  for  the  application  of  the  money,  for  the  advancement  of  the 
charity,  which  came  on  to  be  heard,  in  1773,  before  the  Lord  Chancellor, 
who  referred  it  to  the  Master,  to  inquire  what  timber,  &c.  was  proper 
to  be  cut,  and  that  the  same  should  be  sold  and  cut,  under  the  inspection 
of  a  person  to  be  appointed  by  him,  and  the  money  to  be  produced  by  the 
sale  should  be  paid  into  the  Bank,  with  the  privity  of  the  Accountant-iGfen- 
eral,  to  the  credit  of  the  cause,  and  that  the  relators  and  Bishop  of  London 
should  lay  a  scheme  before  the  Master  for  the  application  of  the  money  : 
that  the  timber  was  afterwards  sold  and  cut,  under  the  terms  mentioned, 
and  produced  the  sums  mentioned  :  that  the  then  Lord  Bishop  of  London 
dying,  and  Doctor  Lowth  being  appointed  Bishop,  a  supplemental  infor- 
mation was  exhibited.  The  information  stated  that  the  sums  so  received 
and  laid  out,  by  accumulations  of  interest,  now  amount  to  13,849/.  2s. 
lOd.  3  per  cent,  consols. ;  no  direction  having  been  given  by  the  Court 
as  to  the  application  thereof.  And  the  information  further  stated,  that  on 
the  death  of  Doctor  Robert  Lowth,  in  1787,  the  present  relator  Beilby  waa 
appointed  Lord  Bishop  of  London,  and  (as  the  title  of  Earl  of  Burlington 
is  extinct)  is  the  only  person  entitled  to  form,  alter,  and  vary  regulations, 
&c.  for  the  management  of  the  said  charity,  subject  to  the  approbation  of 
this  Court :  but  no  supplemental  information  or  bill  hath  been  filed  for 
carrying  on  the  said  decree,  and  that  he  therefore  is  entitled  to  the  benefit 
of  the  decree  of  1773.  And  the  information  further  proceeded  to  state, 
that  Osgood  Hanbury  continued  to  act  as  agent  in  London,  for  the  Col- 
lege of  William  and  Mary,  till  the  time  of  his  death,  in  1784,  after  which 
John  Lloyd  of  the  city  of  London  was  appointed,  and  still  continues  agent, 
and  that  John  Clough,  of  the  city  of  York,  gent.,  now  is  and  has  long 
been  receiver;  but  although  the  said  John  Clough  has  remitted 
•several  sums,  on  account  of  the  rents,  to  the  said  Osgood  Han-  [•HS] 
bury,  in  his  lifetime,  and  since,  to  the  said  John  Lloyd,  yet  a 
large  sum  remains  in  his  hands ;  and  although  Osgood  Hanbury  paid  the 
90/.  per  annum,  to  the  corporation  for  propagating  the  Gospel,  to  Lady-day, 
1782,  he  from  that  timed  ceased  so  to  do  ;  and  although  he  for  some  years 
remitted  the  surplus  rents  to  the  College  of  William  and  Mary,  he  had  for 
Bome  years  forborne  bo  to  do,  and  that  the  said  John  Lloyd  had  never 
paid  any  sums  either  to  the  said  Corporation  or  to  the  College.  The  in- 
formation then  stated,  that  in  1775  the  provinces  of  New  England  and 
Virginia  fell  into  a  state  of  rebellion  against  the  King  of  Great  BriU 
ain,  in  that  state  till  1783,  when  they  (with  eleven  other  provinces  in 
America,  which  were  lately  under  His  Majesty's  dominion)  were  declared 
to  be  States  independent  of  His  Majesty  and  this  kingdom,  and  they  have 
still  continued,  and  are  so,  and  therefore  that  all  the  inhabitants  of  sacb 
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States  are  to  all  intents  and  purposes  foreigners  and  aliens  as  to  this  king- 
dom, and  therefore  no  further  part  of  the  rents  and  profits  of  the  said 
manor  or  estates  ought  to  be  paid  eitlier  to  the  said  Corporation  for 
propagating  the  Gospel  in  New  England,  or  to  the  said  President,  &c.  of 
the  said  College  of  William  and  Mary,  for  the  charitable  purposes  afore- 
said, or  either  of  them,  or  any  other  person  whatsoever ;  but  that  the  money 
now  due  from  the  executors  of  Osgood  Han  bury,  or  from  John  Lloyd 
and  John  Clough,  in  respect  to  the  said  rents  and  profits,  ought  to  be  ap- 
plied in  some  other  manner  in  this  kingdom,  or  in  some  part  of  His  Maj- 
esty's dominions,  for  the  advancement  of  the  Christian  religion,  and  the 
future  rents  applied  for  like  purposes  ;  and  that  the  sum  of  13,849/.  25.  lOd, 
in  the  3  percent,  consols,  bank  annuities,  should  be  invested  in  lands,  and 
the  rents  and  profits  thereof,  and  the  intermediate  dividends,  should  be  ap- 
plied to  the  like  purposes.  The  bill  therefore  prayed  to  have  the  benefit 
of  the  suit  in  1773,  and  of  the  decree  therein,  and  for  further  directions, 
and  that  the  money  in  the  funds  might  be  laid  out  in  the  purchase  of  lands, 
the  rents  and  promts  whereof,  and  of  the  manor,  d&c,  and  intermediate 
dividends,  to  belaid  out  for  the  advantage  of  the  Christian  religion  in  Eng- 
land, and  prayed  accounts  against  the  executors  of  Hanbury,and  against 
Lloyd  and  Clough,  and  that  they  might  be  restrained  from  paying  any 
more  money  to  the  College  of  William  and  Mary,  or  to  the  corporation 
for  propagating  the  Gospel  in  New  England,  and  to  have  a  new  receiver 

appointed. 
[♦176]  ♦The  President,  &c.  of  the  College  of  William  and  Mary,  in 
Virginia,  by  their  answer,  state  their  charter  from  King  William 
and  Queen  Mary,  and  insist,  notwithstanding  the  circumstances,  that  they 
are  entitled  to  the  rents  and  profits  of  the  estate.  They  further  stated,  that 
they  had  been  at  expenses  upon  the  credit  of  the  sums  to  be  remitted  to 
them,  and  claimed  as  creditors  for  the  same. 

Harvard  College  did  not  appear,  and  the  others  were  principally  formal 
defendants. 

Upon  the  cause  coming  on  to  be  heard, — 

Mr.  Attorney-General,  and  Mr.  Ainge,  on  the  part  of  the  informa- 
tion,— 

The  first  question  is,  whether  a  new  scheme  ought  not  to  be  laid  before 
the  Court.  The  situation  of  things  is  much  changed  since  the  mode  of 
application  was  settled  by  the  executors ;  the  circumstances  of  the  colonies 
are  now  such,  that  the  Court  cannot  look  to  the  application  of  any  moneys 
which  may  be  paid  to  the  College  —  it  cannot  see  that  the  money  shall  be 
applied  to  the  objects  for  which  it  was  intended  by  the  testator.  The 
College  state  their  claim  as  servants  of  the  Court,  they  state  that  they  had 
a  charter  from  King  William  and  Queen  Mary ;  but  whatever  their  former 
situation  was,  they  cannot  now  be  considered  as  a  corporation  ;  a  corpora- 
tion is  the  creature  of  the  Great  Seal,  and  as  such  they  have  ceased  to  be 
a  corporation.  They  claim  as  trustees ;  but  cannot  be  considered  as  such, 
when  the  money  paid  to  them  would  be  out  of  the  control  of  the  Court. 
As  to  the  annuity  payable  to  the  corporation  for  propagating  the  Gospel  in 
New  England,  they  have  applied  the  charity  to  countries  adjacent  to  New 
England,  and  are  still  within  the  original  decree.  With  respect  to  the 
other  45/.  to  Harvard  College,  they  are  precisely  in  the  same  situation  as 
William  and  Mary  College.  It  has  now,  therefore,  become  a  case  of  dis- 
cretion in  that  Court  as  to  the  administration  of  the  charity.  As  to  the 
receiver,  he  has  made  up  his  accounts,  and  paid  the  balance  into  Court, 
except  about  300/.,  which  had  been  remitted  before  notice  wfis  given  him 
pot  to  do  so  in  future. 


1790.] 


Attorney-General  v.  London.  147 


Mr.  Mansfield,  and  Mr.  3fitford,  for  William  and  Mary  College. 

•The  College  are  merely  servants  of  this  Court  in  the  administra-  f*!??] 
tion  of  the  charity,  nnd  as  fit  now  for  that  purpose  as  when  the 
charity  first  began.  The  Revolution  has  not  rendered  them  less  amenable 
to  the  jurisdiction  of  this  Court  than  before,  as  they  could  then  only  be 
brought  voluntarily  before  the  Court.  As  to  the  existence  of  the  College 
as  a  corporation,  if  that  was  intended  to  be  brought  into  judgment,  it 
should  have  been  suggested  in  the  information ;  but  they  are  treated 
throughout  as  a  subsisting  college,  and  appear  under  their  seal.  Their 
claim,  as  such,  is  preserved  by  the  treaty  of  peace,  by  which  every  right  of 
every  corporation  is  left  as  it  was  before,  the  treaty  of  peace  only  recog- 
nizing the  independence  of  the  government.  Even  in  conquered  coun- 
tries, the  situation  of  permanent  bodies  remains  the  same  as  it  was,  till 
altered  by  the  conquering  power :  thus  after  the  conquest  of  the  English 
provinces  in  France,  there  were  several  convents  in  them  that  had  lands 
in  England,  and  though  the  convents  became  subject  to  the  kings  of 
France,  their  English  lands,  although  during  time  of  war  they  were  seized 
into  the  King's  hands,  yet  in  time  of  peace  the  convents  enjoyed  the  rents, 
till  the  time  of  Henry  the  Fifth,  when  the  lands  were  taken  into  the 
King's  hands.  If  the  trusts  do  not  subsist,  the  lands  would  escheat  to  the 
crown.  In  the  present  case,  the  College  states  that  a  considerable  sum  is 
due  for  money  expended  in  supporting  the  children,  whilst  the  agents 
withheld  the  profits.  If  they  are  not  to  be  intrusted  with  the  future  ad- 
ministration, they  should  be  admitted  as  creditors  for  these  sums,  but  there 
is  no  reason  why  they  should  not  be  intrusted  as  before. 

Lord  Chancellor,  during  the  argument,  said  he  could  not  see  how  the 
Bishop's  bill  was  to  be  sustained ;  he  is  only  a  trustee  as  to  the  mode  of  ad- 
ministration of  the  charity,  and  has  not  therefore  any  interest  to  sustain  a 
bill.  With  respect  to  the  College,  suppose  they  should  misbehave,  where 
is  the  scire  facias  to  be  brought?  Suppose  a  conquest  in  rrgem,  the  law 
would  be  the  same,  but  the  scire  facias  could  never  be  brought  in  the 
court  of  the  conquered  King. 

After  the  argument,  he  said  that  the  trusts  to  the  corporation,  to  convert 
neighboring  infidels,  ceasing  for  want  of  objects  (there  being  now 
no  neighboring  infidels),  the  charity  must  be  applied  *de  novo.  As  [•l^S] 
to  the  other  parties,  he  could  not  now  consider  them  as  corporations  : 
therefore  the  Master  must  propose  a  plan  for  the  application  of  the  prod- 
uce of  the  estates,  according  to  the  intentions  of  the  testator,  Mr. 
Boyle,  (a) 

Mr.  Mansfield  pressed  for  the  costs  of  the  College  to  be  paid. 

Lord  Chancellor  said,  he  was  desirous  to  do  it,  but  he  did  not  know 
by  what  name  to  pive  them  the  costs.  (2)  He,  after  consideration,  ordered 
these  costs  to  be  paid  to  their  agents. 

(2)  The  order  was  ffenerally  after  some  previous  provisions,  that  "  all  other  parties  in  the 
should  be  paid  their  costs."  —  R.  L. 


(a)  See  2  Story,  Eq.  Jur.  ch.  32,  9  1184,  il86 ;  Campbell  v.  Radnor,  1  Bro.  C.  C.  272, 
note  (a),  and  cases  there  cited  ;  Olipbant  o.  Hendrie,  1  Bro.  C.  C.  671 ;  Bartlet  v.  King,  12 
Mass.  537. 

As  to  the  doctrine  of  cy  prea.  see  Mog^idge  ».  Thackwcll,  post,  517 ;  White  v.  White,  1 
Bro.  C.  C.  15,  and  cases  cited  m  the  notes  ;  Atty.  Oenl.  v,  Chester,  1  Bro.  C.  C.  444,  and 
note  at  the  end  of  the  case,  and  the  authorities  there  cited  and  referred  to  ;  2  Story,  Eq.  Jur. 
ch.  32,  §  1169,  §  1170,  §  1170  a,  and  notes. 
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Davies  v.  Austen  and  Others.    [Vide  S.  0.  1  Ves.  jun.  247.] 

(No  Entry.) 

Executors  cannot  justify  paying  a  leracy  payable  at  twenty-one,  to  the  infant,  or  for  his  use, 
except  for  express  necessaries.  (1) 

John  Richardson,  Esq.,  by  will,  dated  8th  December,  1770,  gave  all 
his  personal  estate  to  trustees,  in  trust,  among  other  legacies,  to  pay  to 
William  Horatio  Green  (an  infant),  by  the  description  of  Mttster  William 
Horatio  Green,  son  of  Richard  Green,  Esq.,  500/.,  and  directed  that  such 
of  his  legatees  as  might  be  infants  at  the  time  of  his  decease,  should 
receive  interest  at  the  rate  of  5/.  per  cent,  till  their  respective  legacies 
should  be  paid,  which  he  desired  might  be  to  the  boys  at  the  age  of  twenty- 
one  years,  &.C.,  and  appointed  the  defendant,  his  daughter.  Dame  Ann 
Austen  and  others,  executors,  and  died  without  revoking  his  will. 

In  the  year  1780,  the  legatee,  William  Horatio  Green,  went  to  the  East 
Indies,  being  then  still  an  infant,  and  soon  after  his  attaining  his  age  of 
twenty-one  years,  sold  his  legacy  of  500/.  under  the  will  of  his  grandfather 
Richardson,  to  the  plaintiff,  for  5000  rupees,  being  equal  in  value  to  625/. 
sterling,  and  made  an  assignment  and  letter  of  attorney  for  the  receipt  of 
the  safne,  from  the  executors,  who  refusing  to  pay  the  same,  for  the 
reasons  in  the  answer  stated,  the  present  bill  was  filed. 

The  defendants  stated,  in  their  answer,  that  Richard  Green,  the  father 
of  the  legatee,  William  Horatio  Green,  having  died  intestate,  and  Martha 
Green,  his  mother,  having  given  up  her  own  jointure  and  provision  for  the 
benefit  of  her  husband's  creditors,  the  legatee,  William  Horatio 
[*179]  Green,  had  no  other  provision  than  *the  legacy  of  500/.  and  an  equal 
share  with  a  brother  and  sister,  in  670/.  3/.  per  cent,  annuities,  upon 
the  death  of  his  mother ;  who  having  married  the  reverend  Thomas 
Jones,  he  had,  before  the  year  1780,  expended  in  clothes,  schooling,  &.c. 
for  the  legatee,  the  sum  of  150/.  and  did  afterwards,  with  the  approbation  of 
the  executrix,  place  the  legatee  with  the  captain  of  an  English  vessel  trad- 
ing to  America,  and  aflerwards  the  legatee  taking  a  dislike  to  that  way  of 
life,  he  gave  the  captain  a  sum  of  money  to  release  his  engagement, 
amounting  together  to  a  sum  exceeding  100/.  That  af\erwards  the  legatee, 
having  shown  an  inclination  to  a  military  life,  Mr.  Jones,  with  the  appro- 
bation of  the  executrix,  placed  him  at  Mr.  Lochee's  military  academy,  and 
paid  for  expenses  there  the  sum  of  100/.;  and  an  opportunity  having 
offered  of  sending  the  legatee,  with  advantage,  in  the  service  of  the  Com- 
pany to  India,  he  fitted  him  out  for  India,  and  in  the  expenses  of  sending 
and  paying  for  his  passage,  and  also  providing  him  with  money  for  his  im- 
mediate expenses  there,  200/.  were  expended  ;  in  the  whole,  amounting  to 
650/.,  which  the  executors  conceived  were  necessarily  and  properly  laid  out 
for  his  maintenance  and  advancement,  and  in  consequence  whereof  he  had 
given  a  receipt  to  Mr.  Jones,  for  the  sum  of  500/.  and  had,  before  he  sailed 
for  India,  made  a  will,  whereby  he  had  given  the  said  sum  of  500/.  to 
him  :  they  also  further  stated  that  the  interest  had  been  paid  to  the  lega- 
tee's mother  whilst  she  continued  unmarried,  for  his  maintenance,  and 
aflerwards  to  her  husband,  the  said  Thomas  Jones. 

Mr.  Solicitor-General,  for  the  plaintiffs,  insisted  that  in  this  case  the 
Court  could  make  no  allowance  for  the  sums  beyond  the  interest  expended 

(1)  See  Lee  v.  Brown,  4  Ves.  362,fte.,  and  the  Editor's  notes  to  Cooper  9.  Thornton, 
antea,  96,  fte.,  postea,  136,  &c.    Vide  etiam,  1  Ball  &  Beatt.  407. 
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in  the  maintenaDce  or  provision  for  the  legatee,  even  if  he  were  now 
suing  for  the  legacy ;  much  less  against  an  innocent  assignee,  who,  it 
appeared,  had  paid  a  full  price  for  the  assignment  of  this  legacy. 

Mr.  Attorney-General,  and  Mr.  Sutton,  for  the  defendants  the  execu- 
tors, argued,  that  these  were  sums  of  money  paid  for  necessary  expenses, 
and  for  his  provision  in  the  line  of  life  in  which  he  stood  ;  that,  in  some 
cases,  executors  had  been  held  justified  in  paying  legacies  to  infants  them* 
selves,  as  in  Philips  v.  Paget,  2  Atk.  80,  and  that  money  laid  out  in  a 
child's  education,  has  been  allowed  out  of  the  principal  of  a  legacy 
{Barlow  v.  Chant),  •!  Vern.  255,  and  was  considered  as  most  ad-  [•ISO] 
vantageous  and  beneficial  to  the  infant ;  that  if  a  person  lends  money 
to  an  infant,  which  is  paid  by  him  for  necessaries,  the  person  lending  shall 
stand  in  the  place  of  the  creditor ;  and  that,  as  in  this  case,  the  second 
husband  of  the  mother  was  not  bound  to  provide  for  him,  the  executors 
supplying  his  wants,  stand  in  the  place  of  any  other  person  who  might 
supply  him  with  necessaries;  and  as  the  plaintiff  is  only  an  equitable 
assignee,  he  can  only  be  entitled  to  stand  in  the  same  situation  with  the 
infant  himself,  and  is  consequently  liable  to  those  demands  to  which  the 
infant  himself  is  liable.     Marlow  v.  Pitjield,  1  Wms.  558. 

Lord  Chancrllor  said,  the  plaintiff  did  not  argue  the  case  higher  than 
if  it  was  the  infant  himself  who  sued.  Every  one  who  takes  an  assign- 
ment of  a  chose  in  action,  gives  credit  to  the  assignor,  that  there  is  no 
lien  upon  it.  {a) 

But  in  this  case  his  Lordship  was  not  satisfied  that  it  was  for  necessa- 
ries :  in  particular,  he  thought  the  100/.  to  the  American  trader  was  too 
much.  (6) 

He  therefore  decreed  the  legacy  to  be  paid,  with  interest,  from  the 
legatee  attaining  his  age  of  twenty  one.  (c) 

(a)  See  the  doctrine  and  eases  cited  lipon  this  point  of  the  Hahility  of  an  assignee  of  a 
chose  in  action  to  the  equities  lo  which  it  was  subject  in  the  hands  ot  the  assignor,  in  note 
(a)  to  Catnr  o.  Burke,  1  Bro.  C.  C.  434,  436  ;  Coles  v.  Jones,  2  Vern.  692,  Raithhy's  note  ; 
Turion  r.  Benson,  ib.  764  ;  Hill  v.  Caillovel,  I  Ves.  122;  Willis  r.  Twambly,  13  Mass. 
206*.  Webster  v.  Wise,  1  Paige,  319;  Chamberlain  v.  Gorham,  20  John.  144;  Greener. 
Darling,  6  Mason,  215  ;  White  v.  Prentiss,  3  Monro.  510  ;  Murray  v.  Lylbuni,  2  John.  Ch. 
441  ;  Sharp  v.  Eccles,  5  Monro.  72  ;  Kennedy  r.  Woolfolk,  3  Hayw.  199  ;  Porter  v.  Breck- 
enridge,  Hardin,  21  ;  Krashear  v.  West,  7  Peters,  603  ;  Wheeler  r.  Hughes,  1  Dall.  23 ;  Sol- 
omon V.  Kimmcl,  5  Binn.  232 ;  Bury  v.  Hartman,  4  Serg.  &  Rawle,  177  ;  1  Metcalf  &  Per- 
kins's Dig.  Tit.  Assignment,  art.  3,  pi.  109,  et  seq.,  art.  5,  pi.  234,  et  seq. ;  3  Sugden,  Vend. 
&  Purch.  (6th  Am.  ed.)  30I-,  303,  [431],  [433],  ancl  cases  cited  in  the  notes. 

(6)  See  1  Macpherson  on  Ind.  (Eng.  ed.  1841)  256.  See  a  discussion  upon  the  subject  of 
improperly  supplying  infants  with  articles  not  necessary  for  them,  in  Eckert  v.  Lines,  Sup. 
Court,  Pennsyl.  Sept.  Term,  1843,  6  Chand.  Law  Rep.  447. 

(c)  See  Cooper  r.  Thornton,  post,  186  ;  2  Williams,  Ex.  Pt.  3,  Bk.  3,  ch.  4,  §  5,  p.  868. 


Hill,  Bart.  v.  Bkoughton,  Bart.  [16th  Nov.] 
(Reg.  Lib.  1790.  A.  fol.  158.) 

A  charge  was  made  raisable  when  A.  or  his  issue  should  come  into  possession  ;  a  jointress, 
who  had  an  estate  for  life,  conveyed  to  trustee,  in  order  to  enable  A.  (who  was  tenant  in 
tail  in  remainder)  to  suffer  a  recorerr,  which  he  did.  Having  such  an  interest  as  ena- 
bled him  to  suffer  a  recovery,  held  by  Lord  Chancellor  to  be  coming  into  possession 
within  the  terms  of  the  deed,  and  to  make  the  charge  raisable. 

Bv  indentures  of  leaiie  and  release,  of  10th  and  llth  Aufirust,  1727, 
made  between  Sir  Thomaa  Delvea,  baronet,  and  Dame  Rhoda,  bis  wife, 
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of  the  first  part ;  John  Broughton,  Esq.,  and  others  of  the  second  part ; 
and  Thomas  Boulby  Skyrinshire,  Esq.,  and  others  of  the  third  part ;  the 
manor  of  Daddington  was  (inter  alia)  conveyed  to  the  trustees  of  the 
second  part,  to  the  use  of  Sir  Thomas  Delves,  for  life,  remainder  to  the 
heirs  male  of  Sir  Thomas  Delves,  remainder  to  Dame  Rhoda  for  life,  re- 
mainder to  the  trustees  to  raise  5000/.  for  Jane  Broughton,  an  infant, 
grand-daughter  of  Sir  Thomas  Delves  (afterwards  Jane  Hill,  wife  of  Sir 
Rowland  Hill,  and  mother  of  the  plaintiff),  remainder  to  the 
[•181]  •trustees  of  the  third  part  for  1000  years,  upon  the  trusts  afler 
expressed,  remainder  to  Sir  Brian  Broughton,  baronet,  since  de- 
ceased, brother  to  said  Jane  Broughton,  remainder  to  the  trustees  of  the 
third  part,  to  preserve  contingent  remainders,  remainder  to  the  first  and 
other  sons  of  Sir  Brian  Broughton  in  tail  male ;  and  the  said  indenture 
contained  a  proviso  that  whensoever  Sir  Brian  Broughton,  or  any  issue  of 
his  body,  according  to  the  limitations  aforesaid,  shall  come  to  and  be  seised 
of  the  present  and  immediate  use,  and  estate  of  freehold  in  possession,  of 
and  in  the  said  manor  of  Daddington,  expectant  on  the  said  term  of  J 000 
years,  herein  limited  to  the  said  trustees  (of  the  third  part)  and  the  said 
Jane  Broughton,  or  any  issue  of  her  body  shall  be  then  living,  then  the 
said  manor,  &c.  should  stand  charged  with  the  further  sum  of  5000/.,  to 
be  paid  unto  the  said  Jane  Broughton,  or  such  her  issue,  within  two  years 
afler  the  said  Sir  Brian  Broughton,  or  his  issue,  should  come  to  and  be  in 
possession  of  said  manors,  &c.,  and  the  said  term  of  1000  years  was  limited 
to  the  said  trustees  (of  the  third  part)  for  the  purpose  of  securing  the 
same ;  but  the  said  5000/.  was  not  to  be  raised  during  the  life  of  Dame 
Rhoda  Delves. 

Sir  Thomas  Delves  died  4th  September,  1727,  without  leaving  issue 
by  Dame  Rhoda,  by  which  all  the  limitations  previous  to  that  to  the 
trustees  (of  the  second  part)  became  determined,  except  the  life  estate  of 
Dume  Rhoda  Delves,  by  which  the  trustees  (of  the  second  part)  were 
empowered  to  raise  the  first  sum  of  5000/.  for  Jane  Broughton.  The  said 
50  JO/.  was  accordingly  raised,  and  paid  under  a  decree  of  the  Court;  and 
the  same  was  settled  on  the  marriage  of  the  said  Jane  Broughton  with  Sir 
Rowland  Hill  ;  in  which  settlement  was  also  a  provision,  that  the  further 
sum  of  5000/.,  if  it  should  become  due,  should  also  be  applied  to  uses 
therein  declared. 

A  new  settlement  of  the  estate  was  afterwards  made  in  1743,  under 
which  a  like  term  of  1000  years  was  limited  to  the  trustees  of  the  third 
part  in  the  former  settlements,  remainder  (subject  to  Dame  Rhoda's  life 
estate)  to  Sir  Brian  Broughton  for  life,  sans  waste  ;  remainder  to  trustees 
to  preserve  contingent  remainders  ;  remainder  to  Brian  Broughton  (after- 
wards Sir  Brian  Broughton  Delves),  then  only  son  of  Sir  Brian  Brough- 
ton, in  tail ;  remainder  to  the  second  and  other  sons  of  the  first  Sir 
[•182]  Brian  Broughton,  •in  tail,  with  remainder  over:  and  the  uses  of 
the  1000  years'  term,  were  declared  to  be  as  before. 

Sir  Brian  Broughton  died  11th  August,  1744,  in  the  lifetime  of  Dame 
Rhoda,  leaving  two  sons,  viz.  Brian  Broughton  (afterwards  Sir  Brian 
Broughton  Delves)  and  Thomas  Delves,  now  Sir  Thomas  Broughton, 
Bart,  (a  defendant). 

Sir  Brian  Broughton  Delves,  upon  the  death  of  his  father,  became 
tenant  in  tail  in  possession,  of  several  of  the  estates  comprised  in  the 
indenture  of  1727  and  1743;  but  with  respect  to  the  manor  of  Daddington, 
&.C.,  which  was  settled  on  Dame  Rhoda  for  life,  he  became  tenant  in  tail 
in  remainder  expectant  on  the  determination  of  her  estate  for  life,  and 
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subject  to  the  trust-term  of  1000  years;  and  the  said  Sir  Brian  Broughton 
Delves  suft'ered  a  recovery  of  the  said  estate ;  and  in  order  to  enable  him 
so  to  do,  by  indenture  of  27th  and  28th  August,  1762,  Dame  Rhcda 
conveyed  her  estate  to  Sir  Rowland  Hill,  in  trust,  to  convey  the  same 
to  Sir  Brian  Broughton  Delves;  and  Sir  Rowland  Hill  joined  in  a 
conveyance  with  Sir  Brian  Broughton  Delves,  to  make  a  tenant  to  the 
freehold. 

Sir  Brian  Broughton  Delves  entered,  in  pursuance  of  the  deed,  and 
died  17th  January,  1766,  without  issue,  leaving  his  brother,  Thomas 
Delves  (now  the  defendant.  Sir  Thomas  Broughton),  his  heir-at-law  ; 
and  having  made  his  will,  dated  21  st  May,  1764,  and  thereby  devised 
his  estates  in  the  county  of  Chester  to  trustees,  to  the  use  of  his  brother 
(now  the  defendant,  Sir  Thomas  Broughton)  for  life,  remainder  to 
trustees  to  preserve,  di/C,  remainder  to  the  first  and  other  sons  of  his  said 
brother,  in  tail  male,  with  remainder  over. 

Dame  Rhoda  Delves  died  17th  of  January,  1772,  and 

Dame  Jane  Hill  died  17th  December,  1773,  leaving  Sir  Rowland  Hill, 
her  husband,  the  plaintiff,  and  her  eldest  son,  and  other  children,  surviving 
her. 

Sir  Rowland  Hill,  claiming  to  be  equitably  entitled  to  the  further  sum 
of  5000/.,  so  provided  for  the  said  Dame  Jane  Hill,  by  indenture 
of  29th  September,  1780,  between  Sir  Thomas  •Broughton  of  the  [•183] 
one  part,  and  Sir  Rowland  Hill  of  the  other  part,  reciting  the 
deaths  of  the  several  parties,  and  that  Sir  Rowland  Hill,  as  representative 
of  his  wife,  and  in  her  right,  was  become  entitled  to  tTie  5000/.,  Sir 
Thomas  Broughton  made  a  charge  of  the  5000/.  on  his  estates.  ( I ) 

Sir  Rowland  Hill  died  7th  August,  1783,  having  made  his  will,  and 
a  codicil  thereto,  and  thereby  declared  that  the  provisions  he  had  made 
for  his  younger  children  were  in  satisfaction  for  their  portions  under  his 
marriage-settlement,  he  gave  the  residue  of  his  personal  estate  to  the 
plaintiff,  and  made  him  executor,  by  which  plaintiff  became  entitled  to 
the  5000/. 

Sir  Thomas  Broughton  has  issue  Delves  Broughton,  his  eldest  son, 
who,  as  first  son  of  the  body  of  Sir  Thomas  Broughton,  was  tenant  in 
tail,  under  the  will  of  Sir  Brian  Broughton  Delves ;  and  Sir  Thomas 
Broughton,  and  Delves  Broughton,  have  suffered  a  recovery  of  the 
estates  to  themselves  in  fee  simple. 

The  term  of  1000  years  has  vested  in  the  defendant,  John  Hill. 

The  plaintiff  applied  for  payment  of  the  5000/.,  and  Sir  Thomas 
Broughton,  having  refused  to  pay  the  same,  the  present  bill  was  filed, 
praying  that  that  sum  might  be  raised  from  the  estate  charged  therewith, 
and  paid  to  the  plaintiff. 

The  defendants,  Sir  Thomas  Broughton  and  Delves  Broughton,  by 
their  answer,  said,  that  the  security  executed  by  Sir  Thomas  to  Sir 
Rowland  Hill,  for  the  5000/.^  was  executed  under  a  mistake,  and, 
therefore,  ought  not  to  bind  the  estates,  unless  the  same  were  chargeable 
therewith  under  the  indenture  of  the  llth  April,  1727;  and  insisted  that, 
under  the  circumstances  of  the  case,  the  said  sum  was  not  now  to  be 
raised  by  virtue  of  the  clauses  in  the  indenture  of  release  of  J  Ith  April, 
1727. 

The  question  was,  whether  the  event  that  had  happened,  upon  which  the 

(I)  "  With  interest,  at  4/.  10#.  per  cent,  per  annum."  —  R.  L.  See  the  decree  accordingly, 
postea,  note  (3). 
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sum  was  to  be  raised  ;  i.  e.  whether  Sir  Brian  Broughton,  or  any  issue 
of  his  body,  had  come  to  and  been  seised  of  the  present  and  immediate 
use,  and  estate  of  freehold,  in  possession,  in  the  manor  of  Daddiiigton, 
according  to  the  limitations  in  that  deed ;  the  plaintiff  contending 
[*184]  that  the  event  had  happened,  the  ^defendant,  that  it  had  not;  and 
that  Sir  Brian  Broughton  Delves  did  not  come  into  possession 
under  the  limitations  of  the  deed,  but  that  the  recovery,  having  been 
suffered  in  the  lifetime  of  Dame  Rhoda,  Sir  Brian  Broughton  Delves 
became  seised  of  the  estates  in  fee  simple  in  remainder,  aller  the  estate 
for  life  of  Dame  Rhoda;  and  that  he.  Sir  Thomas,  did  not,  at  her  death, 
become  seised  under  the  indentures  of  1727,  or  1743,  but  by  virtue  of  the 
recovery  suffered  by  Sir  Brian  Broughton  Delves,  and  his  will. 

Mr.  Attorney 'General,  for  the  plaintiffs,  contended,  that,  in  this  case, 
Sir  Brian  Broughton  had  come  into  possession  of  this  estate,  within  the 
intent  and  meaning  of  the  deed :  that  it  is  not  universally  true  that  a 
person  who  suffers  a  recovery  obtains  a  new  estate  ;  that  here  he  derived 
his  power  of  suffering  the  recovery  from  the  estate  tail,  and  therefore 
the  coming  to  the  estate-tail  was  sufficient  to  make  him  liable  under  the 
deed. 

There  is  a  case,  1  Wils.  66  (Martin  on  the  demise  of  Trtgonwell  v. 
Strachan),  (2)  which  shows  that  a  person  who  suffers  a  recovery  shall 
not  always  be  considered  (2)  as  taking  a  new  estate,  but  that  the  estate 
shall  go  to  the  old  uses :  in  that  case  a  distinction  was  taken  between 
an  estate  by  descent,  and  one  by  purchase.  lu  the  present  case,  the  act 
done  is  the  act  of  the  remainder-man,  who  would,  by  his  own  act,  destroy 
the  charge.  Courts  of  equity  have  gone  a  great  way  in  cases  of  this  kind. 
Where  an  infant  has  a  term,  and  the  fee  descends,  and  the  infant  disposes 
of  the  term,  it  is  not  considered  as  a  merger  of  the  term.  Powel  v. 
Morgan,  2  Vernon,  90 ;  Thomas  v.  Keymish,  S.  B.  348.  {a)  So  with 
respect  to  the  interpretation,  as  to  coming  in  under  certain  persons  or 
limitations.  If  there  be  an  intimate  connection  between  the  acts,  it  is 
held  to  be  a  coming  in  under  the  limitation,  Douglas,  733.  So,  within 
the  meaning  of  this  proviso,  a  person  who  took  an  estate  tail,  and  thence 
acquired  the  ability  of  gaining  the  fee,  must  be  held  to  have  come  in 
under  the  limitations. 

Mr.  Solicitor-General,  and  Mr.  Campbell,  for  the  defendants. 

In  the  present  case,  Sir  Thomas  Broughton  is  reduced  to  the  state  of 
a  mere  tenant  for  life.  The  estate  derived  under  the  recovery  is  as  much 
a  new  estate,  as  if  the  recovery  had  been  made  to  a  purchaser  in 
[*  185]  fee,  who  had  afterwards  devised  to  Sir  ^Thomas  Broughton  for 
life — Lady  Hill  was  only  to  have  the  5000/.  in  particular  events  ; 
if  the  Broughton  family  did  not  come  into  the  immediate  use  and  posses- 
sion of  the  estate  she  was  not  to  take ;  it  was  only  upon  the  event  of  their 
coming  into  such  immediate  use  and  estate  of  freehold  in  possession,  that 
the  lands  were  to  be  charged  with  the  further  sum  of  5000/.  If  Lady 
Rhoda  had  surrendered  her  life  estate,  Sir  Brian  Broughton  would  have 
been  in  possession,  and  then  the  charge  of  5000/.  would  have  taken  place; 

(2)  Mr.  Brown  mast  have  misconceived  the  course  of  the  argument  here  :  for  the  cited 
case  of  Martin  o.  Strachan,  forms  a  precise  exception  to  the  proposition  which  Mr.  Brown's 
report  supposes  it  to  establish.  Vide  Cruise's  Digest,  3  vol.  364,  6  vol.  500,  et  seq.  See 
the  case  of  Martin  v.  Strachan  well  stated,  5  T.  R.  157,  n.  Et  vide  S.  C.  Willis's  Rep. 
444,  and  Mr.  Nolan's  edition  of  Sirange's  Rep.  2  vol.  1179,  note.  The  judgment  of  the 
Court  of  K.  B.  was  affirmed  in  Dom.  Proc.    Vide  6  Bro.  P.  C.  319,  &c.  (octavo  edition.) 

(o)  See  the  cases  on  this  subject  in  Lord  Compton  v.  Oxenden,  4  Bro.  C.  C.  403. 
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but  Lady  Rhoda  conveyed  her  estate  in  such  a  way  as  not  to  bring 
forward  Sir  Brian  Broughton's  estate.  If  the  uses  of  the  recovery  had 
been  to  a  purchaser,  the  case  provided  for  could  certainly  not  have  been 
held  to  have  arisen,  because  it  would  not  have  been  within  the  limitation. 
Then  why  should  not  the  power  of  the  parties  be  as  great  to  bar  Lady 
Hill's  claim  on  the  estate,  as  the  subsequent  limitations  afler  the  estate 
tail  ?  Then  the  question  is,  whether  this  has  not  been  done,  by  having 
reduced  Sir  Thomas  Broughton  to  a  mere  tenant  for  life.  According  to 
the  words,  Sir  Brian  Broughton  or  his  issue  were  not  only  to  be  seised  of 
the  estate,  but  were  to  come  to  the  possession,  and  to  be  in  possession  of 
the  immediate  use,  and  the  money  was  to  be  raised  within  two  years  afler. 
If  a  power  of  jointuring  had  been  given  to  Sir  Brian  Broughton  in  these 
words,  the  recovery  would  have  barred  it.  Dame  Rhoda's  conveyance  to 
Sir  Rowland  Hill  kept  her  estate  alive.  If  the  settlor  had  meant  the 
charge  to  take  place  if  Sir  Brian  Broughton  came  to  it  quocunque  modo, 
it  would  have  been  easily  done,  so  as  to  answer  that  intention  ;  but  he 
looked  to  Dame  Rhoda's  estate  being  spent. 

Lord  CuANCELLOR,  during  the  argument,  and  at  the  cloee  of  it,  spoke 
to  the  following  effect :  —  The  question  is,  whether  he  did  not  come  into 
possession  within  the  limitations  :  the  uses  of  the  recovery  springing  from 
his  estate,  can  he  take  them,  and  qualify  himself  as  not  being  in  posses- 
sion ;  if  the  estate  was  entirely  gone  by  the  concurrence  of  the  party,  I  think 
the  charge  would  accrue.  The  question  is,  whether  a  stranger  can  be 
deprived  of  the  bounty  of  the  settlor,  by  the  act  of  the  tenant  for  life,  and 
tenant  in  tail.  The  case  from  Douglas  goes  upon  much  larger  words. 
The  charge  here  would  be  raisable  during  Lady  Rhoda's  life,  or  within 
two  years.  The  only  question  is,  whether  a  person  who  conveys  an  es^ 
tate  is  not  to  be  considered  as  in  possession.  If  there  had  been 
a  forfeiture  or  a  surrender,  the  tenant  in  tail  would  *have  come  [*186] 
into  possession ;  his  coming  in  by  fine  and  recovery  is  the  same 
thing :  the  tenant  for  life  and  the  tenant  in  tail  joining  makes  no  dif- 
ference. 

The  charge  must  be  raised,  with  interest,  at  4/.  (3)  per  cent,  from  two 
years  after  the  death  of  Lady  Rhoda. 

(3)  "  At  4/.  109.  per  cent,  per  annum,  according  to  the  terms  of  the  deed  of  the  29th  of 
Sept.  1780."  — R.L. 


Cooper  v.  Thornton.     [Vide  S.  C.  antea,  96,  99.] 
(Reg.  Lib.  1790.  A.  fol.  16.) 

A  legacy  given  to  "  A.,  lo  he  divided  between  himself  and  his  family,"  the  executor  pays 
the  legacy  to  A.,  it  is  well  paid  to  discharge  the  execator.  (1) 

An  appeal  from  the  decree  at  the  Rolls,  reported  ante,  p.  96,  where  the 
case  is  stated. 

Mr.  Mansfield,  Mr.  Selwyn,  and  Mr.  Cooke,  for  the  appellant,  argued, 
that  his  Honor's  decree  was  erroneous,  and  that  the  payment  to  the  father 
was  a  bad  payment;  no  trust  was  reposed  in  the  father  by  the  testator, 

(I)  Vide  the  report  on  the  former  hearing,  antea,  96.  99,  &c.  with  the  Editor's  notes  ; 
especially  Robinson  v,  Tickell,  8  Ves.  142,  S.  P.  See  also  per  M.  R.  in  Lee  v.  Brown,  4 
Ves.  367. 
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who  intended  his  executor  to  divide  the  fund,  which  was  more  extensiTC 
in  its  objects  than  merely  the  father  and  his  children.  The  word  used  it 
family^  which  is  more  extensive  than  children ;  all  the  children  except 
Henrietta  were  adult ;  as  to  them^  there  cannot  be  a  pretence  that  the 
payment  to  the  father  was  good  ;  all  the  cases  agree  that  such  a  payment 
IS  bad.  Dagley  v.  Tolferry  was  not  the  first  case  upon  the  subject,  there 
had  been  a  former  decision,  to  the  same  purpose,  in  Strickland  v.  Hudson^ 
3  Ch.  Rep.  168.  The  decree  is  rightly  reported  in  Dagley  v.  Tolferry,  it 
is  agreeable  to  the  Register's  book.  Cunningham  v.  Harris,  in  the  Ex- 
chequer, 29th  June,  17S6,  was  as  follows :  Robert  Harrison  made  his  will 
5th  May,  1768,  and  bequeathed  the  sum  of  100/.  to  the  plaintiff,  Maria,  by 
the  description  of  his  nephew's  daughter,  Maria  Harrison,  and  appointed 
Christopher  Harrison  and  Richard  Harrison  executors,  who  are  both 
dead,  and  the  defendants  were  the  executors  of  the  survivor.  The  execu- 
tors long  since  paid  the  legacy  to  the  father  of  Maria  Cunningham  (the 
plaintiff),  she  being  an  infant  at  the  time  of  the  death  of  the  testator,  and 
the  father  executed  a  release  or  discharge  of  the  legacy :  the  executors 
admitted  assets  in  their  hands  sufficient  to  answer  the  legacy,  if  the  for- 
mer payment  was  not  good,  but  strongly  insisted  upon  the  hardship  of  the 
case,  more  particularly  as  the  plaintiff,  Maria,  took  considerable  benefit 
under  the  will  of  her  father ;  to  this  it  was  answered,  that  the  payment  to 
the  father  was  bad,  and  although  the  plaintiff,  Maria,  took  benefit 
[*187]  *under  the  father's  will,  yet  his  executrix  had  wasted  the  assets, 
and  that  benefit  would  not  prove  effectual,  and  that  freehold  and 
copyhold  property,  which  the  plaintiff  Maria  became  entitled  to  upon  the 
death  of  the  father,  did  not  accrue  to  her  by  his  will,  but  by  settlement 
The  Court  expressed  great  reluctance  in  establishing  the  demand  made 
by  the  bill  for  this  legacy,  but  said,  the  rule  was  now  firmly  settled,  that  a 
legacy  to  an  infant  cannot  be  paid  to  the  father,  and  they  decreed  that  the 
defendants,  out  of  the  assets  of  the  testator,  in  their  hands,  pay  to  the 
plaintiff,  the  legacy,  with  interest  af\er  the  rate  of  4  per  cent.,  and  the 
plaintiff's  costs.  This  is  a  decisive  judgment  on  the  subject.  In  the 
present  case,  the  father  was  insolvent,  and  the  money  seems  not  to  have 
been  paid,  but  allowed  out  of  a  debt  he  owed  to  the  testator.  His  Honor 
relied  on  the  word  himself  ,  but  there  can  be  nothing  stronger  in  the  word 
himself  ihm  him,  and  if  it  bad  been  to  be  divided  between  him  and  his 
family,  the  executor  must  have  made  the  division.  But  if  the  bill  should 
have  been  dismissed,  it  should  not,  in  so  doubtful  a  case,  have  been  with 
costs ;  there  was  ambiguity  enough  in  the  case  to  justify  the  filing  of  the 
bill. 

Lord  Chancellor.  The  question  is,  whether  the  testator  meant  to 
charge  the  executors  with  payment,  or  he  meant  to  discharge  them  upon 
payment  to  the  father. 

It  is  true,  that,  where  the  gifl  is  generally  to  the  children,  it  is  a  charge 
on  the  executor.  (2)  It  is  a  difficulty  imposed  upon  him  to  have  a  sum  of 
money  to  pay  to  children. 

In  the  present  case,  I  can  understand  the  testator  no  other  way  than 
that  he  meant  to  discharge  the  executors  ;  and  that  it  should  be  paid  to 
the  father,  to  divide  it  among  them.  (3)  (a) 

(9)  See  Davies  v.  Aasten,  antea,  178,  &c.  ^3  Macpherson  on  Inrants  (En;,  ed.  1841), 
872,  273.  > 

(3)  Vide  Robinson  9.  Tickell,  S.  P.  8  Yes.  142. 

^i)  See  Cooper  v.  Thornton,  ante,  99,  and  note  (a)  and  cases  cited. 

A  father,  as  nattual  gnaidian,  is  not  entitled  to  aemand  or  receive  payment  of  a  legacy  to 
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If  it  had  been  expressly  given  to  him  to  divide  it  according  to  his  dis- 
cretion, the  payment  to  him  would  be  a  good  payment. 

I  think  in  this  case  the  father  might  have  sued  for  this  legacy  in  the 
Ecclesiastical  Court,  and,  according  to  the  late  determinations,  (4)  might 
have  brought  an  action.  (4) 

Decree  affirmed.  (6) 

his  child.  Miles  v.  Boydeo,  3  Pick.  213  ;  Hyde  v.  Stone,  7  Wend.  354  ;  2  Kent  (6th  ed.), 
219,  220. 

(4)  Atkins  v.  Hill,  and  Hawkes  v.  Saandera,  Cowp.  264.  289.  But  they  were  aAerwaids 
OTemiied,  and  the  law  is  now  settled  tonhe  contrary.    Deeks  v.  Stratt,  6  T.  R.  690.  (c). 

b)  See  Robinson  v.  Tickell,  8  Yes.  142 ;  Lee  v.  Brown,  4  Yes.  367. 

c)  I  Story,  Eq.  Jur.  ch.  10,  5  591,  592,  593,  594. 
But  an  action  will  lie  in  Massachusetts  to  recover  a  legacy,  either  against  an  executor,  af\er 

a  demand  made.  Miles  v.  Boyden.  3  Pick.  213  ;  Far  well  r.  Jacobs,  4  Mass.  634,  or  against 
a  devisee  or  terre-tenant  of  lands  cWged  with  the  payment  of  legacies,  &c.  Swasey  v.  Lit^ 
tie,  7  Pick.  296  ;  Fclch  v.  Taylor,  13  Pick.  133  ;  Taft  r.  Morse,  4  Metcalf,  523. 

In  New  Hampshire,  it  is  not  necessary  in  a  suit  to  recover  a  legacy  charged  on  land,  in 
order  to  maintain  the  action,  to  prove  a  demand  for  the  legacy,  nor  a  promise  on  the  part  of 
the  defendant  to  pay.     Pickering  r.  Pickering,  6  N.  Hamp.  120. 

In  Connecticut  it  has  been  decided,  that  assumpsit  or  debt  will  lie  against  an  executor, 
having  assets,  upon  an  implied  promise.    Knapp  v.  Hanford,  6  Conn.  170. 

See  also  on  the  suMect  of  actions  for  levies,  Dewitt  r.  Schoonmaker,  2  John.  243 ; 
Beecker  o.  Beecker,  7  John.  99 ;  Tole  v.  Haidy,  6  Cowen,  333 ;  Yan  Orden  o.  Yan  Orden, 
10  J[ohn.  30  ;  Kelsey  v.  Deyo,  3  Cowen,  133. 


♦LiNDOPp  V.  Eborall.  [♦188] 

(Reg.  Lib.  1790.  B.  fol.  85.) 

Copyhold  estate  shall  not  pass  by  general  description,  where  there  is  freehold  to  satisfy  the 
words,  (1)  though  it  had  been  supposed  to  be  freehold,  and  the  first  devise  was  for  pay- 
ment of  debts,  and  then  given  to  a  younger  child  otherwise  provided  for. 


Thomas  Evetts,  by  his  will,  devised,  and  bequeathed  unto  Thomas 
Fisher  and  Richard  Archer,  all  and  every  his  messuages,  cottages,  lands, 
tenements,  hereditaments,  and  real  estates  whatsoever,  situate  and  being 
.within  the  parishes  of  Northend,  Knightcot,  and  Shottery,  or  either  of 
them,  in  the  county  of  Warwick,  and  also  all  and  every  his  messuages, 
cottages,  lands,  tenements,  and  hereditaments,  situate  in  Sardon,  Shares- 
hill,  Pelsall,  Essington,  or  Chislyn  Hay,  in  the  forest  of  Cannach,  in  the 
county  of  Stafford,  and  also  all  other  his  messuages,  cottages,  lands,  ten- 
ements, and  hereditaments,  and  real  estate  whatsoever,  situate,  lying,  and 
being  in  the  counties  of  Warwick  and  Stafford,  or  elsewhere  within  the 
kingdom  of  Great  Britain,  not  settled  in  jointure  upon  his  wife,  with 
their  and  every  of  their  appurtenances,  in  trust  to  sell  and  dispose  of  the 
same  to  pay  his  debts  and  legacies,  and  then  gave  his  personal  estate,  in 
trust,  to  be  sold  for  the  same  purposes.  And  the  clear  surplus  of  the 
produce  of  the  real  and  personal  estate,  afler  debts  and  legacies  paid,  to 
be  invested  in  government  security,  and  the  interest  to  be  paid  to  his  wife, 
for  life,  and  the  principal  to  his  daughter  Anne,  and  the  issue  of  her  body, 

(1)  Yide  Judd  v.  Pratt,  16  Yes.  390, 394,  &c.  ;  Church  v.  Mundy,  12  Yes.  426,  &c.!  but 
more  especially  on  the  appeal  before  Lord  Eldon,  C,  15  Yes.  396,  &c.,  which  comprehends 
most  of  the  material  references.  See  particularly  Chapman  v.  Hart,  1  Yes.  271,  &c.  ;  Byas 
V,  Byas,  2  Yes.  164.  Supplement  to  Vesey,  138,  316,  &c.,  and  Scriven  on  Copyholds,  134, 
135, 136,  &c.  161,162,  &c. 
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if  she  attain  twenty-one,  and  in  default,  to  his  son  Thomas  Evetts,  in  like 
manner,  and  in  default  over. 

The  testator  died,  leaving  Thomas  his  heir-at-law  and  customary  heir 
(who  married  the  defendant  Mary),  and  Anne,  the  plaintiff  in  the  re- 
vived bill,  who  claimed  a  small  copyhold  in  Pelsall,  of  about  7/.  a  year 
under  the  will,  having  attained  twenty-one. 

The  defendant  Mary,  the  widow  of  Thomas  Evetts,  the  deceased  son  of 
the  testator,  claimed  it  under  a  settlement  made  upon  her  marriage  for 
her  life,  with  a  power  of  disposing  of  it,  given  by  the  settlement,  in  de- 
fault whereof  it  was  limited  to  the  right  heirs  of  her  husband. 

It  was  charged  in  the  bill,  and  admitted  by  the  answer  of  Mary,  that 
in  1722,  this  copyhold  was  purchased  by  Thomas  Evetts,  the 
[•189]  grandfather  of  the  testator,  and  surrendered  to  him  in  •fee,  and 
he  was  duly  admitted  ;  that  from  him  it  descended  upon  Barlow 
Evetts  his  son  and  heir,  who  was  never  admitted,  and  from  him  upon 
Thomas,  the  testator,  as  his  son  and  heir-at-law,  and  he  was  never  admit- 
ted; that  Thomas  made  the  devise  before  stated,  and  had  freehold 
estate  situated  in  Pelshall.  Thomas  had  lately  discovered  it  was  copy- 
hold, had  been  admitted,  and  had  surrendered  to  the  uses  of  the  settle- 
ment. 

The  bill  prayed,  that  the  copyhold  might  be  decreed  to  pass  by  the 
will. 

Mr.  Solicitor-General^  and  Mr.  Simeon,  for  the  plaintiff.  The  only 
question  is,  whether  this  copyhold  estate  would  pass,  in  equity,  for  the 
payment  of  debts,  and  for  the  purpose  of  giving  it  to  Anne,  the  younger 
child.  There  is  not  a  doubt  of  the  testator's  intention,  and  that  he 
thought  it  was  a  freehold  estate,  and  meant  to  pass  it.  And  it  is  strictly 
withiii  the  rule  for  supplying  surrenders,  being  for  the  payment  of  debts, 
and  for  a  younger  child.  Notwithstanding  the  general  rule,  that  copy- 
holds shall  not  pass  unless  expressly  named  or  described,  the  Court  will 
consider  them  as  passing  where  they  are  necessarily  implied  even  by  the 
words  lands,  tenements,  and  hereditaments.  Drake  v.  Robinson,  1 
Wms.  443  ;  Haslewood  v.  Pope,  3  Wms.  323  ;  Mallabar  v.  MaUabar,  Ca. 
temp.  Talb.  79. 

Lord  Chancellor  (without  hearing  the  other  side)  held,  that  it  did  not 
pass ;  for  although,  where  the  copyhold  is  necessary  to  pay  debts,  (2)  it  is 

(2)  It  appears  evident  that  Mr.  Brown  reported  this  judgment  most  inaccurately  from  a 
note  shown  him  hy  Mr.  Cox.  As  Lord  Eldon  C.  has  obscrred,  Mr.  Brown's  report  of  it  is 
"  not  very  intelligible,"  and  as  Mr.  Cox  has  favored  the  Editor  with  the  correct  note  in  ques- 
tion, it  is  most  satisfactory  to  insert  it. 

"  The  Lord  Chancellor  (without  hearing  the  other  side)  held  that  it  did  not  pass ;  for 
althoui^h,  where  the  copvhold  is  necessary  to  pay  debts,  such  necessity  is  held  equivalent  to 
a  description  of  it  (whicn  was  rather  a  stretch,  originally),  yei  here  it  not  being  necessary  for 
that  purpose,  it  should  not  pass  for  the  further  purpose  of  goin^  to  the  younger  child  :  the 
Court  had  never  extended  this  rule  to  a  case  where  the  question  is,  whether  the  wife  and 
child  shall  have  more  or  less  ;  for  it  is  very  difficult  to  find  sufficient  evidence  in  such  a  cas« 
to  amount  to  a  declaration  plain,  that  the  testator  meant  the  copyhold  to  pass."  From  Mr. 
Cox*s  MS.  notes. 

The  EUiitor  sulnoins  also  another  note  of  Lord  Thurlow's  judgment,  with  which  he  has 
been  favored  by  Sir  John  Simeon,  who  was  of  counsel  in  the  cause :  — 

"  Lord  Thnrlow  C.  (without  hearing  the  other  side)  decided  the  copyhold  did  not  pass 
npon  the  ordinary  rule,  that  the  words  were  satisfied  by  the  freehold  lands  in  Pelshall.  That 
it  was  not  necessary  to  pass  to  pav  debts,  and  that  the  Court  had  strained  in  that  case  :  for 
that  they  had  construed  the  intention  at  the  time  of  making  the  will,  by  the  situation  of  the 
testator's  affairs  and  debts  at  his  death,  which  might  be  all  incurred  after  making  his  will, 
but  that  that  was  settled.  That  there  was  no  room  for  straining  him  to  give  a  younger 
child  a  little  more  than  she  would  otherwise  take,  and  that  the  heir  had  a  right  to  what  was 
not  well  given,  from  him." 

The  observations  of  Lord  EUdon,  above  alluded  to,  are  in  Judd  r.  Pratt,  15  Ves.  394,  and 
are  as  follows :  — 
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held  eqairalent  to  a  description  of  it,  yet  here  it  not  being  necessary  for 
that  purpose,  it  should  not  pass  for  the  further  purpose  of  going  to  the 
younger  child ;  the  Court  had  only  held  that,  where  the  child  was  unpro- 
vided for,  not  where  the  question  was  as  to  the  more  or  less  of  the  pro- 
vision, to  which  the  intention  could  never  be  held  to  apply,  (a) 

"  The  case  of  Byas  r.  Byas,  is  a  strong  authority  upon  the  point ;  which  case,  as  I  find  by 
my  own  note,  was  relied  on  by  Lord  Thurlow,  in  Lindopp  v.  Eborall ;  holding,  that  the  gen- 
eral words  in  that  will  did  not  pass  the  copyhold  estate  ;  and  though  the  judgment,  as  it 
appears  in  the  report  of  that  case,  is  not  very  intelligible,  it  is  sufficient  to  recall  the  meaning 
of  Lord  Thurlow  to  the  minds  of  those  who  heard  him.  His  meaning  was,  that  where  a 
testator  intends  to  provide  for  his  child,  the  Court  cannot  determine  wnether  the  provisioa 
shall  be  large  or  small,  more  or  less ;  but  'can  only  say  that  he  does  intend  a  provision  for 
that  child.  If,  therefore,  there  is  a  freehold  estate,  that  will  answer  the  purpose  of  a  pro- 
vision, the  Court  has  no  means  of  ascertaining  that  he  intended  a  larger  provision :  but 
where  the  Court  regards  a  testator,  as  proposing  that  his  debts  shall  be  paid,  the  amount  of 
the  debts  must  ascertain  the  value  to  be  applied  to  that  purpose,  and  if  the  debts  cannot  be 
discharged  by  the  freehold  estate,  the  Court  draws  the  inference,  that  the  testator  meant  to 
provide  a  fund  which  would  be  sufficient  to  answer  that,  his  purpose.  In  the  one  case,  the 
parent  intending  to  make  a  provision  for  his  child,  if  that  is  done  by  the  appropriation  of  a 
freehold  estate,  the  extent  of  the  provision  being  undefined,  there  is  no  reason  for  increasing 
it  bv  the  addition  of  copyhold  estate :  in  the  other,  the  testator  meaning  all  his  debts  shall  be 
paid^  must  be  considered  as  intending  to  provide  a  fund  sufficient  to  answer  that,  his  purpose 
and  intention." 

(a)  A  court  of  e<}uity  supplies  the  want  of  surrender  to  the  uses  of  a  will  for  three  sorts  of 
persons,  wife,  creditors,  children.  For  the  doctrine  as  to  the  first,  vide  Chapman  v.  Gibson, 
post,  229.  As  to  the  second,  Kentish  r.  Kentish,  post,  257.  As  to  the  last,  vide  Mr.  Cox's 
note  to  Watts  v.  BuUas,  1  P.  W.  60, 61  ;  Watkins  on  Copyholds,  211  ;  Scriven  on  Copyholds, 
135  ;  Sugden  on  Powers  ^  (4th  Eng.  ed.)  350,  et  seq.  ^  ;  Rumbold  v.  Rumbold,  3  Ves.  66 ; 
Hills  V.  Down  ton,  5  Yes.  563  ;  Blunt  v.  Clitherow,  10  Ves.  589  ;  Fielding  v.  Win  wood,  16 
Yes.  90  ;  Garn  r.  Gam,  ib.  268  ;  Sampson  o.  Sampson,  2  Y.  &  B.  337.  That  this  equity  is 
not  extended  to  grandchildren,  vide  Parry  v.  Whitehead,  6  Yes.  544^  nor  to  a  natural  child, 
Cricket  v,  Dolby,  3  Yes.  10^  in  which  two  cases  the  former  authorities  are  collected.  As  to 
the  doctrine  of  the  Court,  with  respect  to  the  provision  of  an  heir-at-law  against  whom  a  sur- 
render is  to  be  supplied,  vide  Chapman  v.  Gibson,  cit.  sup.  —  Eden, 


♦Hough  v.  Williams.     Lincoln's-Inn-Hall,  11th  Dec.  [♦190] 
(Reg.  Lib.  1790.  A.  fol.  61.) 

Where  parties  go  liefore  the  Master  upon  a  reference,  he  must  receive  interrogatories  from 
both,  though  one  of  them  should  not  have  gone  into  any  proof  in  the  former  stage  of  the 
cause.  (1) 

The  bill  was  filed  to  set  aside  certain  securities  obtained  by  the  de- 
fendant, from  the  plaintiff. 

The  general  nature  of  the  case  was,  that  the  plaintiff  was  a  young  man 
in  expectation  of  a  large  property  which  was  in  this  Court,  and  having 
occasion  for  money,  applied  to  the  defendant,  who  is  a  tailor,  to  help  him 
to  it ;  that,  on  such  application,  the  defendant  sold  to  the  plaintiff,  at  dif- 
ferent times,  horses  and  cattle,  at  very  extravagant  prices,  which  the 
plaintiff  had  turned  into  money,  at  a  great  loss.  For  these  articles,  the 
plaintiff  had  entered  into  bonds,  and  warrants  of  attorney,  to  confess 
judgment  to  the  defendant.  The  bill  charged,  that  the  horses  and  cattle, 
6lc,  sold,  were  sold  at  prices  far  beyond  their  real  value,  and  stated  the 
loss  sustained  by  each  particular  sale :  and  the  plaintiff  had  given  evidence 
of  this,  but  the  defendant  had  entered  into  no  proof  as  to  it. 

Mr.  Justice  Buller  sitting  for  Lord  Chancellor,  had  made" a  decree, 

(1)  Yide  the  next  note,  and  S.  P.  Smith  v.  Althus,  before  Lord  Eldon,  C,  11  Yes.  664,  and 
see  Sandford  v.  Paul,  370,  and  note. 
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that  the  Master  should  take  an  account  of  what  the  horses  and  cattle  were 
really  worth  at  the  time  of  the  respective  sales,  and  that  the  bonds  and 
warrants  of  attorney  should  stand  as  a  security  only  for  what  the  Master 
should  find  them  really  worth. 

When  the  parties  went  before  the  Master  upon  this  reference,  the  de- 
fendant offered  to  exhibit  interrogatories,  for  the  examination  of  wit- 
nesses, to  prove  the  real  value  of  the  horses  and  cattle  at  the  time  when 
they  were  sold  ;  but  the  Master  refused  to  receive  them,  on  the  grouud 
that  the  point  had  been  expressly  put  in  issue  in  the  cause,  and  the 
defendant  might,  therefore,  have  examined  witnesses  to  this  point  in  the 
cause. 

It  was  moved,  on  the  part  of  the  defendant,  that  the  Master  might  be 
directed  to  receive  these  interrogatories ;  and 

Lord  Chancellor  said,  he  could  not  conceive  how  the  Master  could 
doubt  about  it ;  (2)  for  the  decree  implied  that  the  Master  was  to  receive 
evidence  as  to  the  value  :  and  directed  the  Master  to  receive  the  interrog- 
atories. (2)  (a) 

(2)  The  order  was,  that  "  the  Master  should  certify  on  what  eround  he  refused  to  admit 
the  interrogatories ;"  and  the  benefit  of  the  notice  was  saved  until  aAer  the  Master  had  made 
his  certificate.  —  R.  L. 

(a)  The  decree  directing  the  inquiry  or  account,  in  such  case,  would  be  considered  the 
leave  of  the  Court  ffiven  for  further  examination  upon  the_point  of  the  investigation  directed. 
2  Smith,  Ch.  Pr.  (Am.  ed.)  144, 145.    See  2  Madd.  Ch.  Pr.  (4th  Am.  ed.)  514,  515. 


[♦191]    ^Ex  parte  Warder  in  the  Matter  of  Whitesides, 

a  Bankrupt. 

LmcolnVInn-Hall,  29th  Dec.    [Vide  S.  C.  Cooke,  B.  L.  149.]  (6th  ed.) 

Arresting  the  bankrupt  before  commission,  and  keeping  him  in  execution  after  an  election.  (2) 

The  petitioner  had  arrested  the  bankrupt  before  the  commission,  and 
charged  him  in  execution  "after  the  commission :  (1)  he  never  proved  his 
debt  under  the  commission :  the  bankrupt  obtained  his  certificate,  and 
the  petitioner  then  applied  to  the  commissioners  to  prove  the  debt ;  which 
they  refused,  on  the  ground  that  the  debt  was  discharged,  by  the  creditor 
having  kept  the  bankrupt  in  execution,  and  elected  that  remedy,  without 
attempting  to  prove  the  debt  under  the  commission. 

The  petition  prayed  to  be  admitted  to  prove  this  debt : 

And  Mr.  Cooke,  in  support  of  the  petition,  mentioned  filumfield's  case 
in  5  Rep.,  to  show  that  where  an  execution,  by  ca.  sa,  was  defeated  by  the 
act  of  God,  or  of  the  law,  the  debt  was  not  satisfied  by  that  execution ; 
and  argued  it  was  defeated  here,  by  the  act  of  the  law. 

But,  Lord  Chancellor  said  the  creditor  not  having  proved  his  debt 
under  the  commission  (in  which  case  he  might  have  been  put  to  his  elec^ 

(1)  The  bankrupt  had  been  charged  in  execution  by  the  agent  of  the  petitioner,  he  being 
abroad.    Vide  Cooke,  B.  L.  149. 

(2)  S.  P.  Ex  parte  Cator,  postea,  216.  If,  howerer,  a  bankrupt  surrenders  merely  in  dis- 
charge of  his  bail,  and  is  not  charged  in  execution,  the  party  will  not  be  held  to  have  made 
an  election.  Ex  parte  Cundall.  6  Vcs.  446  ;  Ex  parte  Arundel,  18  Ves.  231,  and  1  Rose,  B. 
L.  143,  firom  which  it  appears  that  the  statute,  49  Geo.  3,  c.  121,  §  14,  does  not  apply  to  con- 
dade  a  person  in  such  a  case. 
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tion)  had  elected  to  take  his  remedy  at  law,  and  roast  take  the  conse- 
quences of  it :  and 

Dismissed  the  petition,  (a) 

(a)  This  is,  probably,  the  same  case,  as  the  one  under  this  name  in  Cooke's  B.  L.  7th  edit. 
149.  It  appears  by  that  report,  that  the  petitioner  being  in  America,  his  agent  here  thoaght 
proper  to  charge  the  bankrupt.  The  commission  issued  on  the  7th  of  August,  1789,  the 
bankrupt  having  been  taken  in  execution  at  the  suit  of  other  creditors.  The  action  was 
oommeooed  in  June,  1789j&nd  in  E^ter  term,  1790,  the  bankrupt  was  charged  in  execution 
at  the  petitioner's  suit.  The  petitioner  did  not  arrive  in  England  till  afterwards.  A  similar 
point  was  determined  in  the  same  bankruptcy,  Ex  parte  CTator,  post,  216.  See,  upon  this 
subject,  Ex  parte  Knowell,  13  Vcs.  192  ;  Ex  parte  Parquett,  14  Yes.  493.  —  Eden. 


Mangleman  v.  Prosser.  (1) 
Lincoln  Vlnn-Hall,  11th  Dec.    Third  Seal  after  Term. 

After  an  order  to  speed  the  cause,  the  plaintiff  has  a  whole  term  and  [or]  (1)  vacation  to 
proceed  in,  before  the  bill  can  be  dismissed. 

Mr.  Emltn  moved  to  dismiss  the  bill  with  costs,  upon  the  ground 
that,  on  a  former  motion  for  the  same  purpose,  on  the  eleventh  of  last 
month,  there  had  been  an  order  to  speed  the  cause,  and  no  proceeding  had 
been  had  since.  He  insisted  that,  by  the  course  of  the  Court,  there  must 
be  a  proceeding  within  one  month. 

But  Lord  Chancellor  having  consulted  the  Register,  and  the 
gentlemen  best  acquainted  with  the  practice  of  the  Court,  *who  [*192] 
agreed  that  the  plaintiff,  after  such  order,  had  a  whole  term  and 
[or]  (2)  vacation  to  proceed  in,  before  the  bill  should  be  dismissed. 

Refused  the  motion. 

(1)  It  is  to  be  lamented  that  Mr.  Brown's  erroneous  report  of  this  case  occasioned  much 
oonfosion  in  the  practice  for  a  very  long  space  of  time  ;  see  the  report  of  Findlsy  v.  Wood.  1 
Ves.  4b  fieames,  499.  It  is,  however,  remarkable,  that  the  word  [or]  now  introduced  in  tne 
above  marginal  note  is  from  the  pen  of  Mr.  Brown  himself,  in  his  corrections  for  a  new  edi- 
tion ;  but  even  that  (much  as  it  varies  the  original  proposition)  is  incorrect.  The  Editor 
wiU  soon  advert  to  the  fact  of  Mr.  Brown's  having^  actually  mis-ststed  the  nature  of  the 
principal  case ;  but  it  is  most  important  to  premise,  it  now  seems  settled,  that  the  party  is 
not  entitled  to  a  vacation  as  well  as  a  term.  See  Wilson  v.  Timpson,  2  Madd.  Rep.  123, 
124,  correcting  the  report  of  Findlay  v.  Wood,  1  Ves.  &  Beamcs,  499,  and  see  the  cases  in 
the  notes,  2  Madd.  Rep.  123.  124.  ^  See  also  Desgraves  v.  Lane,  16  Ves.  291  ;  Pitt  r.  Watts, 
16  Ves.  126  ;  Naylor  r.  Naylor,  ib.  127  ;  Brown  v.  Byne,  1  Ves.  &  Bea.  310  ;  Fuller  v.  Wil- 
lis, 3  Ves.  &  Bea.  1  ;  Day  v.  Ince,  ib.  170.  ^ 

It  appjears  from  R.  L.  that  the  motion  before  the  Court  upon  the  above  occasion  was  quite 
of  a  oinerent  nature.  The  plaintifT  having  in  the  previous  Trinity  vacation  been  ordered  to 
speed  his  cause,  afterwards  obtained  an  order  to  amend  his  bill,  wtiich  the  defendant  moved 
to  discharge  soon  afterwards :  the  Court  upon  this,  ordered  the  plaintiff  to  go  to  commission 
in  that  vacation,  to  procure  publication  to  pass  as  of  Michaelmas  term,  and  to  set  down  his 
cause  for  hearing  in  the  Hilary  term  then  next ;  or  in  default,  &c.  (R.  L.  1789,  B.  fol.  602.) 
It  was  in  this  state  of  the  proceedings  the  matter  in  question  came  on ;  and  instead  of  being 
as  reported  by  Mr.  Brown,  the  fact  was,  that  the  defendant  failed  in  his  motion  to  dismiss, 
because  it  was  premature  from  its  being  made  before  Hilary  term  ;  the  plaintiff  having  that 
whole  term  for  setting  down  his  cause  under  the  order  above  alluded  to.  In  the  next  Hilary 
term  the  plaintiff  applying  for  an  extension  of  the  time  to  set  down  his  cause,  his  motion 
was  dismissed  with  costs.  —  R.  L.  1790,  B.  fol.  142.  The  Editor  has  been  under  particular 
oblisations  to  Mr.  Crofts  and  Mr.  Walker  (two  of  as  able  and  experienced  Registrars  as  ever 
sat  in  the  Court  of  Chancery)  for  directing  his  researches  in  this  matter,  and  lor  much  useful 
iaformation  on  the  subject. 

(2)  From  Mr.  Brown's  own  MS.  correction  in  his  own  copy,  now  before  the  Editor.  See 
the  preceding  note. 
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Baugh  v.  Reed.  (1) 

[Vide  S.  C.  1  Ves.  257.  (1)     Lincoln's-Inn-HaU,  14th  Dec. 

(Reg.  Lib.  1790.  A.  fol.  233.) 

A  portion  ^ven  after  a  legacy,  shall  not  be  a  satisfaction  of  it,  where  it  is  expressly  given  in 
satisfaction  of  a  different  claim;  or  where  it  is  c^iven  absolutely,  and  the  legacies  under 
limitations.  Neither  can  a  legacy  he  a  satisfaction  for  a  claim  'aliunde^  unless  clearly  ex- 
pressed to  be  so  intended.  (2)  Where  the  suit  is  occasioned  by  a  difficulty  in  discovering 
the  testator's  meaning,  the  costs  shall  come  out  of  the  fund. 

The  testator,  James  Reed,  the  elder,  had  six  children,  James,  Sarab, 
Mary,  William,  Thomas,  and  Charlotte,  who  were  entitled  under  the  will 
of  their  grandfather,  William  Martin,  upon  their  attaining  their  respective 
ages  of  twenty-three  years,  to  two  sums  of  5000/.  each,  making  10,000/. 
which  had  been  paid  into  the  bank,  in  consequence  of  an  order  of  this 
Court,  and  laid  out  in  the  purchase  of  11,315/.  85.  4</.  three  per  cent, 
bank  annuities,  which,  being  divided  into  six  parts,  came  to  1885/.  I85. 
and  a  fraction  of  a  penny  each ;  and  such  of  the  children  as  had  attained 
their  ages  of  twenty-three  before  the  testator  made  his  will,  viz.  James, 
Sarah  (now  Jones),  and  Mary  (late  Fydell,  deceased),  had  applied  for 
their  shares,  which  had  been  transferred  to  them ;  and  James  Reed  (the 
eldest  son)  transferred  his  sixth,  4th  September,  1783,  to  the  testator  his 
father;  Sarah  (the  eldest  daughter),  on  the  8th  of  February,  1784,  execu- 
ted a  power  to  the  house  of  Escot  Reed  and  Co.  for  transferring  her  sixth 
of  the  said  stock;  (but  the  same  was  a  general  power  to  accept,  receive 
dividends,  and  transfer,  not  naming  to  whom.)  The  daughter  Mary,  and 
her  husband,  Richard  Fydell,  by  their  marriage  articles,  dated  24th 
March,  1784,  covenanted  that  her  sixth  should  become  the  property  of 
her  father ;  and  29th  April  following,  it  was  transferred  into  his  name. 
William  Reed,  the  next  son,  4th  August,  1784,  transferred  his  sixth  into 
the  name  of  his  father.  On  the  30th  July,  1784,  the  testator  made  his 
will  (being  then  possessed  of  32,771/.  IGs.  2d.  bank  three  per  cents.),  and 
thereby  gave  to  his  son,  the  defendant  James  Reed,  defendants  Elton  and 
Dyson,  and  his  son,  defendant  Thomas  Reed,  8114/.  Is.  Md,  three  per 
cent,  consolidated  bank  annuities,  part  of  his  capital  therein,  in  trust  to 
pay  the  dividends  to  his  son  William  Reed,  for  life,  and  after  his  decease 
to  divide  the  principal  among  his  children  or  grandchildren,  &»c.,  and  he 
gave  to  the  same  trustees  three  like  sums  of  8114/.  Is.  11//.  in  the  same 
stock,  oth^r  part  of  the  said  capital  therein,  in  trust  for  his  son 
[*193]  *Tbomas,  and  his  daughters  Sarah  and  Charlotte,  and  their  re- 
spective children  and  grandchildren ;  and  he  gave  to  the  same 
trustees  3103/.  95.  of  the  said  fund,  other  part  of  his  capital  therein,  for 
his  daughter  Mary  Fydell  (to  whom  he  declared  he  had  already  given  a 
fortune),  and  her  children  and  grandchildren  ;  and  gave  the  residue  to  his 
son  James  Reed,  whom  he  appointed  executor. 

Afler  the  making  of  the  will,  on  the  1st  September,  1785  (the  testator 
being  then  possessed  of  34,657/.  145.  2d.  bank  three  per  cent,  annuities), 

(1)  The  report  in  1  Ves.  jun.  257,  is  very  full,  and  much  prcfcraMe. 

(2)  Upon  the  point  of  satisfaction,  or  otnerwise,  see  Rickman  r.  Morgan,  antea,  1  vol.  63, 
&«.,  ancf  2  Tol.  394,  &c.  ;  Moulson  v.  Moulson,  antea,  1  vol.  62  ;  Hayncs  v.  Mico,  ibid.  129, 
&c. ;  Attorney-General  v.  Hind,  ibid.  170,  &c.  ;  Peacock  v.  Falconer,  ibid.  295  ;  Warren  v. 
Warren,  ibid.  305,  &c.  :  Grave  &  Salisbury  &  Holmes  r.  Holmes,  ibid.  425,  555  ;  Kirkman 
r.  Kirkman,  antea,  2  vol.  95  ;  Ellison  v.  Cookson,  ibid.  397  ;  Dcbeze  r.  Mann,  ibid.  165,519  ; 
Powel  r.  Cleaver,  ibid.  499,  and  Hanbury  v.  Hanbur)',  ibid.  352,  629,  with  the  notes  to  each 
of  those  cases  by  both  the  English  and  American  Editor. 
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plaintiff  Charlotte  intermarried  with  plaintiff  Isaac  Baugh,  and  by  their 
marriage  settlement,  plaintiff  Isaac  Baugh,  in  consideration  of  5000/.  in 
bank  three  per  cent,  consolidated  annuities,  which  were  to  be  accepted  by 
him  as  the  portion  of  Charlotte,  his  wife,  and  in  satisfaction  of  her  con- 
tingent right  to  the  legacy  given  by  her  grandfather's  will,  covenanted, 
within  one  month  after  she  should  attain  her  age  of  twenty-three  years,  to 
release  her  share  of  the  said  legacy  to  her  father. 

The  bill  was  filed  for  the  plaintiff's  legacy,  (2) 

And  two  points  arose,  1st.  A  question  whether  the  portion  given  to  the 
plaintiff  Charlotte  Baugh,  was,  pro  tanto,  an  ademption  or  a  satisfaction 
for  her  legacy  under  her  father's  will  ?  2d.  The  other,  whether  the  1885/. 
I85.  which  continued  to  stand  in  Mrs.  Jones's  name,  was  her  property  or 
the  property  of  the  father? 

As  to  this  latter  point,  a  great  deal  of  evidence  was  read;  particularly 
that  of  James  Reed  the  brother,  who  swore,  that  the  power  of  attorney 
was  given  for  the  purpose  of  a  transfer  to  the  father,  which  had  not  been 
made  by  mistake,  but  he  had  received  the  interest  till  his  father's  death, 
and  carried  it  to  his  account.  On  the  contrary,  evidence  was  read  in 
support  of  the  answer,  that,  at  the  time  she  executed  the  power  of  attor- 
ney, she  was  very  ill,  and  scarcely  knew  what  she  did,  and  that  she 
received  no  consideration  for  it.  If  this  1885/.  I85.  was  included  in 
the  father's  stock,  it  was  sufficient  to  pay  the  specific  legacies,  and  to 
leave  a  surplus;  if  not,  the  consequence  was,  that  there  would  be  a 
deficiency. 

Mr.  Solicitor-General,  and  Mr.  King,  for  the  plaintiffs.  The 
first  question  is,  whether  the  5000/.  portion  is,  pro  tanto,  a  •satis-  [•194] 
faction  for  the  8000/.  legacy  or  not;  we  contend  that  it  cannot  be 
so  considered.  Where  a  parent  gives  a  portion,  afler  a  legacy,  it  must  be 
admitted  that  it  is,  in  general,  to  be  considered  as  a  satisfaction  of  the 
legacy ;  but  it  is  not  so  where  the  parent  expressly  points  out  for  what  it 
shall  be  a  satisfaction ;  that  is  done  here,  for  it  is  taken,  by  the  settle- 
ment, in  satisfaction  for  the  1800/.  to  which  she  was  entitled  under  the 
will  of  her  grandfather.  Without  the  settlement,  she  would  have  been 
entitled  to  the  8000/.  legacy,  and  the  1800/. ;  but  this  last  is  expressly 
satisfied  by  the  portion.  Then  the  question  is,  whether  the  portion  which 
is  granted  absolutely,  by  the  father  as  his  own  money,  and  without  any 
limitations,  shall  also  be  as  a  satisfaction  for  the  legacy  which  is  given  to 
Mrs.  Baugh  for  life,  and  then  to  her  children  or  grandchildren. 

With  respect  to  the  other  point,  it  is  our  client's  interest  to  contend 
that  the  share  intended  to  be  transferred  by  Sarah  ought  to  be  considered 
as  part  of  the  father's  personal  estate.  The  fund  will  not  be  sufficient  to 
pay  the  specific  legacies,  unless  this  is  considered  as  part ;  the  evidence 
all  tends  to  show  the  father  considered  it  so :  all  the  other  children  as 
they  attained  twenty-three,  had  transferred  their  shares  to  the  father,  who 
certainly  thought  that  this  share  had  been  transferred,  as  it  was  commonly 
supposed  in  the  family  to  have  been ;  Mr.  and  Mrs.  Jones  must  therefore 
elect  between  this  sum  and  her  legacy. 

The  Reporter  did  not  hear  the  argument  for  the  defendant. 

Lord  Chancellor,  this  day,  gave  judgment.     He  said  the  portion  could 

(2)  See  the  report,  I  Ves.  jon.  258,  from  whence  it  appears  that,  after  a  decree  for  the 
usual  accounts,  the  Master  had  reported  against  the  claim  of  the  defendant  Jones.  To  that 
report  exceptions  were  taken  ;  which  now  came  on,  with  the  cause,  on  further  directions :  a 
question  also  arising  upon  the  Master's  admission  of  parol  evidence.  See  Mr.  Vesey's 
report,  passim. 
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no  more  be  considered  an  ademption  of  the  legacy,  than  a  satisfaction ; 
as  to  the  question  of  election,  he  thought  the  evidence  was  not  satisfactory 
to  drive  Mr.  and  Mrs.  Jones  to  an  election.  He  thought  it  not  sufficient 
to  enable  him  to  pronounce  that  the  testator  did  not  mean  she  should  have 
both  the  legacy  and  the  1800/. 

Therefore,  the  plaintiffs  Baugh  and  his  wife  must  have  the  8000/.  and 
a  fraction,  given  by  the  will,  notwithstanding  the  advancement  of  the 
5000/.  on  the  marriage;  and  there  being  a  deficiency,  the  Master  must 
make  an  apportionment,  and  the  apportionment,  when  made,  must 
[*195]  be  (3)  paid  to  the  trustees,  to  the  *uses  of  the  will ;  and  Mr.  and 
Mrs.  Jones  must  retain  the  1800/.  and  also  have  their  apportion- 
ment of  the  legacy,  (a) 

And  this  being  the  common  case  of  a  legatee  bringing  a  bill  for  a 
legacy,  and  the  difficulty  arising  upon  the  testator's  meaning,  under  all 
the  circumstances  of  the  case,  the  costs  must  come  out  of  the  fund.  (6) 

(3)  **  Carried  oTer  by  the  Accountant-Genera]  to  their  account,  in  trust  in  the  cause,  upon 
the  trusts,  and  subject  to  the  contingencies  in  the  said  testator's  will  mentioned  concerning 
the  same,"  &c.  —  R.  L. 

(a)  See  2  WiUiams,  Ex.  Pt.  3,  Bk.  3,  ch.  3,  S  2,  p.  827,  828.  See  also  cases  cited  in  note 
(2),  ante,  193. 

(6)  Jolifie  9.  East,  ante,  27,  note  (c)  and  cases  cited ;  Sawyer  v.  Baldwin,  20  Pick.  388, 
389. 


DiMMOCH  [Dymock]  V.  Atkinson. 

Lincoln's-Inn-Hall,  17th,  18tb,  Dec. 
(Reg.  Lib.  1790.  A.  fol.  31.  b.) 

Where  a  married  woman  will  consent  to  have  part  of  her  fortune  (in  court)  paid  to  her 
husband,  it  must  be  so.  (1) 

This  was  a  petition,  by  the  husband,  to  have  part  of  his  wife's  fortune, 
which  was  in  this  Court,  paid  to  him. 

It  appeared  that  the  husband  was  by  trade  a  glover,  and  had  six  chil- 
dren by  his  wife,  who  was  in  court,  and  consented. 

And  although  it  was  strongly  opposed  by  Mr.  Lloyd,  for  the  trustees  in 
the  marriage  settlement,  (2)  yet,  the  wife  persisting,  aAer  a  long  exami- 
nation, in  her  consent,  the  Lord  Chancellor,  after  taking  till  the  next 
morning  to  consider  of  it,  made  the  order,  (a) 

(1)  There  was  formerly  much  inconsistency  in  the  decisions  on  this  subject,  which  the 
EUiitor  has  noticed  in  his  supplement  to  Vesey,  sen.  p.  438.  The  existing  practice,  howeTer, 
is  as  above,  and  a^eeably  to  the  decision  of  Willats  v.  Csy,  2  Atk.  67,  contra  to  Lord  Hard- 
wicke's  determination  in  J£x  parte  Higham,  2  Ves.  679.  Vide  per  M.  R.  in  Wright  v.  Kat- 
ter,  2  Yes.  jun.  677,  and  yer  Lord  Eldon  G.  in  Murray  r.  Lord  Klibank,  10  Ves.  88. 

(2)  The  reporter  was  mistaken.  No  settlement  had  been  made  on  the  wife,  and  she  de- 
clined having  any.  —  R.  L. 

(o)  Clancy,  Rights  of  Women  (Am.  ed.).  ch.  8,  537,  el  seq.  ;  Sawverr.  Baldwin,  20  Pick. 
378.  [Where  the  fund  has  lieen  settled,  the  modem  cases  cited  in*  the  note  to  Frazer  ». 
Baillie,  ante,  rol.  i.  518,  have  established,  that  the  Court  will  not  authorize  the  wife's  de- 
parting with  the  fund  to  any  person,  though  she  should  consent  on  her  examination  ;  and  as 
appears  by  Minet  v.  Hyde,  ante,  vol.  ii.  663,  and  the  cases  there  cited,  a  positive  affidavit  is 
required,  that  there  has  been  no  settlement  on  the  marriai^e,  or  at  least,  that  the  wife's 
money  has  not  been  the  object  of  it.  See  also  upon  this  subject,  Bourdillon  v.  Adair,  post, 
237.  —  Eden.] 
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Camp  ART  v.  Camp  art.     Lincoln's-Inn-Hall,  18th  Dec. 
(Reg.  Lib.  1790.  A.  fol.  93.) 

The  Coart  will  not  direct  money  to  be  paid  out  to  an  infant-executrix,  (1)  but  will  refer  it  to 
the  Master  to  inquire  whetner  there  are  any  debts  or  legacies,  and  to  consider  of  a 
maintenance. 

A  PETITION  by  a  female  infant  of  the  age  of  eighteen,  who  was  execu- 
trix of  the  will  of  her  sister  [late  a  co-plaintiff  with  her],  who  had  attained 
twenty-one  (which  will  the  petitioner  had  proved) ;  stating  the  will  of 
Francis  Campart  the  father,  whereby  the  residue  of  his  persona]  estate 
was  given  to  the  petitioner  and  her  deceased  sister,  in  equal  shares,  at 
their  respective  ages  of  twenty-one  years :  and  praying  that  her  sister's 
share  of  the  property,  which  had  been  paid  into  Court,  might  be  paid  to 
her  as  executrix  :  but  the  petition  did  not  state  that  there  were  any  debts, 
or  any  particular  call  for  the  fund. 

A  former  petition  to  the  same  effect,  had  been  presented  to  the 
Master  of  the  Rolls,  who  had  refused  to  order  the  payment  *of  the  [*196] 
money,  but  referred  it  to  the  Master  to  inquire  whether  there 
were  any  debts  or  legacies  to  be  paid.     Upon  which  the  present  petition 
was  presented  to  the  Lord  Chancellor ;  and,  coming  on  to  be  heard  this 
day, 

Mr.  Mitford,  in  support  of  the  petition,  said,  that  the  petitioner,  not- 
withstanding her  infancy,  might  be  plaintiff  at  law  for  all  the  rights  of  her 
sister,  although  he  apprehended  that  she  could  not  be  guilty  of  a  devasta- 
vit before  twenty-one ;  that  therefore  he  apprehended  that  she  was  entitled 
to  have  a  fund  in  this  Court  paid  out.  That,  if  there  were  any  debts  or 
legacies  to  be  paid,  the  Court  would  order  it  to  be  paid  out. 

Lord  Chancellor  doubted  whether,  even  in  that  case,  he  could  order 
it  to  be  paid ;  but  said  that  the  infant  was  entitled  to  the  same  protection 
with  respect  to  this  property  as  any  other :  he,  therefore,  confirmed  his 
Honor's  reference,  with  the  addition  of  the  Master  considering  of  a  proper 
maintenance  for  the  infant,  (a) 

(1)  The  incouTeniences  in  such  cases  were  sreatly  felt  in  Ez  parte  Sergison,  4  Vet.  147, 
148,  and  produced  the  provisions  in  the  6tb  andnh  sections  of  the  act  of  the  38  Geo.  3.  c.  87. 
Whereby,  in  the  case  of  an  infant  sole  executor,  administration  with  the  will  annexed  shall 
be  granted  to  the  guardian,  durcuUi  minari  tstaU,    See  Mr.  Yesey*s  note,  ibid.  149. 

(a)  See  i  llacpheiwm  on  Infimta  (Eng.  ed.  1841),  ch.  83,  f  12,  p.  257. 


BuBTON  v.  Ellington.     Lincoln'8-Inn-Hall,  16th  Jan.  1791. 

( Leg.  Lib.  1790.  A.  fol.  93.  entered  Burton  ▼.  Petire.) 

Plea  of  an  award  and  release  to  a  bill  to  open  an  account.    [Ordered  to  stand  for  an  answer 
with  liberty  to  except.]  (1) 

Bill  to  open  an  account  for  fraud,  Betting  out  particular  instances  of 
error  and  fraud  in  the  account.    The  bill  stated  that  there  had  been  a 

(1)  There  was  an  egregious  mistake  in  the  former  edition,  in  stating  the  plea  was  allowed ; 
but  Mr.  Brown's  copy,  corrected  for  a  further  edition,  rectifies  it.  and  agrees  with  Reg.  Lib. 
ubi  supra,  and  the  notes  of  Lord  Redesdale.  The  plea  was,  in  net,  OTerruled ;  but  allowed 
to  stand  for  an  answer  with  liberty  to  except. 
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reference  and  award,  but  charged  that  there  would  not  have  been  such 
an  award,  if  papers  had  been  produced  which  were  withheld  bj  the  de- 
fendant. 

To  this  bill  the  defendant  pleaded  the  award ;  (2)  and  the  plea  also 
stated  a  release  of  the  matters  contained  in  the  bill. 

Lord  Chancellor  overruled  the  plea.  (1)  (6) 

(1)  See  note  (1)  preceding  page. 

(2)  As  to  Pleaa  of  an  Award,  vide  Beames,  El.  PI.  230,  231,  and  the  notes. 

(6)  See  Half  hide  v.  Penning,  2  Bro.  C.  C.  336, 337,  and  notes  and  cases  cited  ;  Story,  Elq. 
PI.  ch.  14,  f  803,  f  804. 


[•197]     ^Ex  parte  Shakeshaft,  in  the  Matter  of  Kempson, 

a  Bamkrupt. 

LincokVInn-Hall,  Slst  Jan.  1791. 

K.  and  S.  being  trustees  of  money  in  the  funds,  sell  it  for  the  benefit  of  S.  who  dies  insoWent, 
and  K.  becomes  bankrupt :  the  person  interested  in  the  funds  may  proTe  asainst  the  estate 
of  K.  the  Talue  of  the  funds  at  the  bankruptcy  though  S.'s  estate  he  first  liable.  (1) 

John  Shakeshaft,  by  will,  led  2000/.  3  per  cent,  bank  annuities  to 
his  executors  after-named,  in  trust  to  pay  the  dividends  to  Ann  Shake- 
shaft,  his  wife,  for  life  ;  afterwards  to  the  petitioner  George  Shakeshaft,  his 
son,  for  life ;  and,  after  his  death,  the  principal  to  be  equally  divided 
among  his  children  at  twenty-one ;  but,  if  they  all  died  under  that  age, 
then  to  be  divided  among  all  the  children  of  his  brother  Richard  Shake- 
shaft  ;  and  he  appointed  Samuel  Kempson,  the  bankrupt,  and  the  said 
Richard  Shakeshaft,  executors. 

Soon  after  his  death,  viz.  in  1782,  the  two  executors  joined  in  selling 
out  this  sum  of  2000/.  3  per  cents.,  and  Kempson  permitted  Richard 
Shakeshaft  to  take  it  to  his  own  use,  upon  giving  an  undertaking  in  wri- 
ting to  replace  it  upon  demand ;  and  Richard  Shakeshaft  continued  to 
pay  the  amount  of  the  dividends  upon  the  stocks  sold  out,  to  Ann,  the 
widow,  till  his  death,  in  1790,  when  he  died  insolvent,  and  then  the  trans- 
action of  the  sale  of  the  stock  was  discovered. 

In  December,  1790,  Kempson  became  a  bankrupt. 

George  Shakeshaft,  by  his  petition,  now  prayed  that  he  might  be  at 
liberty  to  prove  under  Kempson's  commission,  on  behalf  of  himself  and 
the  other  parties  interested  in  the  2000/.  bank  annuities,  under  the  will, 
so  miich  as  was  the  market  price  of  those  annuities  at  the  time  of  the 
commission  (stocks  having  risen  very  considerably  between  the  time 
that  the  funds  were  sold  out  and  the  date  of  the  commission),  and  that 
the  dividends  might  be  paid,  by  the  assignees,  into  the  bank,  sabject  to 
further  order. 

This  petition  was  opposed  by  the  assignees  of  Kempson,  who  insisted 
that  the  petitioner  ought  first  to  have  recourse  to  Richard  Shakeshaft's 
eiTeots,  who  had  received  the  money  and  applied  it  to  his  own  use, 
whereas  Kempson  had  never  received  any  benefit  from  it;  but  that,  if  the 
proof  was  to  be  admitted,  it  should  only  be  for  the  money  produced  by  the 
sale  of  the  stock,  which  was  400/.  less  than  what  the  petitioner  prayed  to 
be  admitted  to  prove. 

15V(6S^^*  *****  *^*'*  •   ''''^^"*^  ^  P*'**  Utke,  antea,  2  vol.  596,  and  Cooke,  B.  L.  163, 


1790.] 


£x  PARTE  Shaeeshaft.  165 


•But  Lord  Chancellor  said,  that  the  question  between  the  two  [•198] 
estates  of  Kempson  and  Richard  ShakeshaA  must  be  settled  here- 
after, on  a  bill ;  but  as  Kempson,  who  was  the  surviving  executor,  had 
been  guilty  of  a  breach  of  trust,  it  was  very  clear  that  the  petitioner,  or 
some  one  on  behalf  of  the  parties  interested,  ought  to  prove  the  debt 
under  the  commission,  for  the  sake  of  securing  the  fund,  until  it  should 
be  seen  to  whom  it  belonged. 

And  as  to  the  amount  of  the  debt  to  be  proved,  it  was  the  common  rule 
in  equity,  that  where  a  trustee  had  made  use  of  a  trust  fund,  he  might  be 
compelled  by  the  cestui  que  trust,  either  to  replace  the  fund,  or  to  account 
for  what  he  made  of  it,  as  it  should  appear  most  for  the  benefit  of  the 
cestui  que  trust ;  that,  therefore,  the  petitioner  must  be  at  liberty  to  prove 
what  it  would  have  cost  Kempson,  at  the  time  of  the  bankruptcy,  to  have 
replaced  the  stock  :  and  his  Lordship  directed  the  assignees  to  pay  the 
dividends  into  the  bank,  subject  to  further  orders. 


Ex  parte  John  Shakeshai-t.     Lincoln Vlnn-Hall,  same  day. 

Where  the  bankrupt  and  another  are  execators  of  a  creditor  of  the  bankrupt,  the  Court  will 
permit  the  other  executor  to  prove  the  debt,  even  though  a  suit  is  pending  in  the  ecclesi- 
astical court,  as  to  the  executorship.  (1) 

This  was  a  petition  of  John  Shakeshafl  in  the  same  bankruptcy.  It 
stated  that  Kempson,  the  bankrupt,  was  indebted  to  Richard  Shakeshafl, 
petitioner's  father,  in  his  lifetime,  to  the  amount  of  900/.,  in  balance  .of 
accounts.  That  Richard  Shakeshafl,  by  his  will,  had  appointed  Kempson 
and  the  petitioner  joint  executors,  but  that  Kempson  had  entered  a  caveat 
in  the  ecclesiastical  court,  against  the  probate  of  that  will,  insisting  on 
the  inability  of  the  testator  to  make  a  will  at  the  date  of  it,  and  setting  up 
a  former  will,  by  which  he,  Kempson,  was  sole  executor  and  residuary 
legatee.  This  petition  prayed  that  the  petitioner  might  be  at  liberty  to 
prove  this  debt  under  the  commission,  and  that  the  dividends  should  be 
paid  into  the  bank  by  the  assignees,  pending  the  contest  in  the  ecclesias- 
tical court,  and  until  fiirther  order. 

This  was  opposed  on  the  part  of  the  assignees,  on  the  ground  that, 
thouffh  in  cases  where  the  bankrupt  was  the  executor,  the  Court  would 
appomt  a  person,  in  the  nature  of  a  receiver,  to  prove  a  debt  under 
the  executor's  commission,  there  being  no  •other  manner  of  secur-[^199] 
ing  the  fund ;  yet,  in  this  case,  there  being  no  executor,  the  eccle- 
siastical court  will  grant  administration,  pendente  lite. 

But  Lord  Chancellor  made  the  order  in  the  form  prayed. 

(1)  Vide  Ex  parte  Leeke,  antea,  2  vol.  596 ;  Cooke,  B.  L.  163, 164  (6th  edition),  1  Mon- 
tague, B.  L.  144,  and  2  Christ.  B.  L.  369. 
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HILARY   TERM. 
31  Geo.  3.  1791. 


Thornton  [Thompson]  v.  Dixon. 

Lincoln's-Inn-Hal],  28th  Jan.  and  18th  March 

(Reg.  Lib.  1790.  fol.  564.) 

Real  estate  used  for  purposes  of  a  partnership  trade  shall  go  to  the  heir,  not  to  the  executor.  (I) 
Though  a  copartnersaip  agreement  may  alter  the  nature  of  real  estate,  yet  it  must  m 
expressed  so  to  do.  (1) 

Joseph  Dixon,  Thomas  Horn,  and  James  Sowter,  in  1761,  being  seised 
in  fee  of  some  land  called  Broadmoor,  entered  into  partnership,  for 
twenty-one  years,  as  paper-makers,  and  mills  were  erected  upon  the  land, 
and  they  declared  the  uses  of  the  land  to  the  use  of  themselves  in  fee,  as 
tenants  in  common. 

In  1764,  they  entered  into  another  partnership  for  twenty-one  years, 
by  deed,  taking  in  four  new  partners,  Isaac  Dixon,  Jacob  Dixon,  Lan- 
celot Dixon,  and  Joseph  Crosthwaits,  in  different  proportions ;  and  in 
the  partnership-deed  there  was  a  covenant  from  the  three  original  part- 
ners, to  stand  seised  of  the  land,  in  trust  for  the  copartnership,  in  the 
proportions  in  which  they  were  respectively  interested  therein;  and  a 
proviso  that,  in  case  any  of  the  partners  wished  to  dispose  of  his  and 
their  shares,  he  or  they  might  do  so,  giving  notice  to  the  other  partners, 
in  order  that  they  might  have  an  opportunity  of  purchasing.  That  part- 
nership term  expired,  and  they  went  on  afterwards  without  any  new 
agreement. 

During  the  second  partnership,  they  bought  a  freehold  messuage,  with  a 
little  land  adjoining,  called  Low  Meerbeck,  for  the  better  carrying  on  the 
trade,  which  was  enjoyed  by  the  partners  as  joint-tenants. 

Joseph  Dixon  possessed,  by  purchase  from  the  others,  one  half  of  the 
whole  concern,  and  died,  leaving  a  widow,  Barbara,  who  was  his  second 
wife,  a  son,  Jacob,  and  a  daughter,  Ann,  bis  children  by  his  former 
wife. 

The  son  carried  on  the  trade  as  a  partner,  and  received  the  profits  till 
his  death,  and  died  leaving  his  sister  Ann  his  heir,  and  she  was  admitted 
a  partner,  and  died.  The  plaintiff,  her  husband,  took  out  administration 
to  her,  and  under  a  settlement  made  after   his  marriage,   by   which, 

(1)  It  is  most  observable  that  this  decision  (and  some  modern  cases  determined  on  its 
authority)  seems  Tery  questionable.  Bell  v.  Phyn,  7  Ves.  453,  and  Balmnin  v.  Shore,  9  Ves. 
600,  were  S.  P.  But  Lord  Eldon  G.  has  retainea  a  different  opinion,  and  has  decided  accord- 
ingly, in  cases  where  the  real  estate  has  been  purchased  either  in  whole  or  in  part  out  of  the 
pvtnership  funds.  In  Selkrigg  v.  Davies,  Dom.  Proc.  1814,  2  Dow.  P.  C.  231,  Lord  Eldon 
G.  said,  "My  own  indiTidual  opinion  is,  that  all  property  involved  in  a  partnership  concern 
ought  to  be  considered  as  personal ;"  and  his  Lordship's  determination  above  alluded  to  is 
that  of  Towsend  and  Others  v.  Devnynes  and  Others,  reported  alone  in  the  Appendix  to  Kr. 
Montague's  valuable  work  on  Partnership,  1  vol.  App.  p.  97.  The  last-mentioned  opinion 
and  determination,  from  such  high  authority,  leads  Mr.  Montague  thus  to  express  the  exist- 
ing law  upon  the  point.  "  It  seems  that  a  partner's  interest  in  partnership  real  property  is, 
upon  his  death,  distributable  as  personal  property."  1  Mont,  on  Partnersnip,  p.  164.  The 
note  there  intimates  that  the  House  of  Lords  also  had  so  decided ;  but  the  Editor  can  find  n» 
tmce  of  it,  and  is  informed  (12th  April,  1820),  that  the  exact  point  has  been  again  lately 
argued  before  Lord  Eldon  G.,  and  that  his  Lordship  still  retains  the  same  opinion  ;  although 
the  question  has  not  as  yet  been  finally  disposed  of. 
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in  default  of  appointment  *of  uaes  therein  mentioned,  the  estate  [*200] 
was  limited  to  himself  and  his  wife  in  fee,  he  claimed,  as  sur- 
vivor, his  wife's  moiety  in  Broadmoor  and  Meerbeck. 

The  other  partners  had  refused  to  pay  him  the  profits  of  the  concern, 
since  his  wife's  death,  but  submitted  to  account  as  the  Court  should 
direct. 

The  defendant,  Barbara  Dixon,  widow  of  Joseph  Dixon,  claimed  her 
dower  in  Broadmoor,  and  her  share,  under  the  custom  of  the  province  of 
York,  of  the  husband's  personalty,  and  also  her  distributive  share  under 
the  statute;  and  defendant,  Jonathan,  the  heir  of  Ann,  claimed  her  real 
estate. 

It  was  objected,  by  the  partners,  defendants,  that  the  settlement  could 
give  no  right  to  the  plaintiff  in  his  wife's  share,  there  having  been  no 
license  or  consent  thereto  by  the  other  partners,  pursuant  to  the  clause  in 
the  deed  of  partnership. 

The  only  question  at  the  hearing,  was  as  to  the  equitable  quality  of 
Broadmoor  and  Meerbeck. 

Lord  Chancellor  said  he  had  always  understood,  that  where  partners 
bought  lands  for  the  purpose  of  a  partnership  concern,  it  was  to  be  con- 
sidered as  part  of  the  partnership  fund ;  and  that,  consequently,  Broad- 
moor and  Meerbeck  must  be  considered  as  personal  estate,  and  distribu- 
table as  such.  (2)  And  that,  as  the  surviving  partners  were  not  bound 
to  admit  the  representatives  of  a  deceased  partner,  afler  the  expiration  of 
the  term,  to  the  partnership,  the  concern  must  be  sold  and  divided,  and 
distributed  as  personalty,  among  the  claimants,  according  to  the  rules  of 
law. 

It  was  suffered  tp  stand  over,  for  the  partners  to  agree  among  them- 
selves about  selling  the  concern  ;  and  his  Lordship  gave  liberty  to  argue 
the  nature  of  the  property,  if  his  proposition  on  that  point  could  not  be 
maintained. 

Upon  the  cause  coming  on  again  [18th  March,  1791],  Lord  Chan- 
cellor thought  that,  had  the  agreement  been,  that  the  mills  should  be  valued 
and  sold,  it  would  have  converted  them  into  personalty  of  the  partnership  ; 
but  that  the  agreement,  in  this  case,  was  not  sufficient  to  vary  the  nature 
of  the  property  ;  therefore,  that  afler  the  dissolution,  the  property  would 
result  according  to  its  respective  nature,  the  real  as  real,  the  personal 
as  personal,  estate.  (3)  (a) 

fS^  Vide  note  (1)  agreeably  to  this  first  impression  of  his  Lordship. 
(3)  Sir  John  Simeon's  MS.  note  of  the  result  on  this  occasion  is  as  follows:  — 
**  But  afterwards,  on  the  cause  coming  on  again,  Lord  C.  held,  that,  as  between  the  repre- 
■entatiTes  of  a  person  interested  in  the  concern,  the  property  should  go  according  to  its  real 
nature,  i.  e.  freehold  to  the  heir,  personal  to  executor,  notwithstanding  they  are  used  together 
for  the  purposes  of  trade.    The  parties  not  having  agreed,  a  sale  was  directed." 

(a)  It  was  held  in  the  Superior  Court  of  New  York,  upon  the  strensrth  of  the  ultimate 
opinion  of  Lord  Thurlow  in  the  principal  case,  and  of  the  opinion  of  the  Master  of  the  RoUs 
in  the  case  of  Balmain  p.  Shore,  9  Ves.  600,  that  the  principles  and  rules  of  law  applicable 
to  partnerships,  and  which  govern  and  regulate  the  disposition  of  partnership  property,  did 
not  apply  to  real  estates  ;  and  that  in  the  absence  of  special  covenants  between  the  parties, 
real  estate  owned  by  partners,  was  to  be  considered  and  treated  as  such  without  any  reference 
to  the  partnership.    Coles  v.  Coles,  16  John.  169.     See  also  Smith  v.  Jackson,  2  Edw.  28. 

In  Giaodwin  v.  Kichardson,  1 1  Mass.  469,  the  decision  is  nearly  to  the  same  effect.  The 
Court,  in  this  last  case,  state  that  a  purchase  of  real  estate  witb  partnership  funds  would 
make  the  partners  tenants  in  common  of  the  real  estate,  and  the  act  would  create  a  division 
of  the  joint  atock,  pro  tanto.  See  also  to  the  same  porat,  Deloney  v.  Hutchinson,  3  Rand. 
183  ;  Yeatman  r.  Woods,  6  Yerifer,  20.  See  the  remarks  of  Mr.  Justice  Story,  upon  the 
cage  of  Goodwin  v.  Richardson,  supra,  in  Hoxie  v.  Carr,  1  Sumner,  185.  See  also  Bumstde 
V.  Merrick,  4  Metcalf,  641. 
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The  general  principle  now  declared  in  the  English  law  is,  that  real  estate  acquired  for  the 
purpose  of  a  trading  concern,  is  to  be  considered  as  partnership  property,  and  to  be  first 
applied  in  satisfaction  of  the  demands  of  the  partnership.  Fereday  v.  Wightwick,  1  Russ. 
&L  My.  45.  It  is  taken  to  be  personal  estate,  and  retains  that  character  as  between  the  real 
and  personal  representatives  of  a  deceased  partner.  Phillips  v.  Phillips,  1  Mylne  &  Keene, 
649  ;  Broom  v.  Broom,  3  Mylne  &  Keene,  443  ;  Morris  v.  Kearsley,  2  Vounge  &  Coll.  139 ; 
3  Kent  (6th  ed.),  37,  38,  39,  and  notes.  See  also  Mr.  Rand's  note  to  Goodwin  r.  Richard- 
son, 11  Mass.  476,  and  the  cases  cited  ;  Ford  v.  Herron,  4  Manf.  316  ;  Hart  v.  Hawkins,  3 
Bibb,  606  ;  1  Story,  Eq.  Jur.  ch.  15,  S  674  ;  Randall  r.  Randall,  7  Sim.  271  ;  Bligh  r.  Brent, 
2  Yoange  &  Coll.  263,  2S8 ;  Baird  v.  Baird,  1  Dev.  &  Bat.  Eq.  524  ;  Sieoumey  v.  Munn,  7 
Conn.  11 ;  Donaldsons,  r  '"'"-"  '^-  «_  .^-  -.«  ,  ,^  ,  -.  ,.  .^  .-... 
Am.  ed.)  167,  and  notes  I 

et  seq.  and  a  statement  of  iitc  uu^kiuc:  u^vm  iuis  suujcrvi^  i  ^ 

notes.  See  also  for  the  American  law  upon  this  subject,  3  Kent  (6th  ed.),  37,*'38,  39,  and 
notes.  Mr.  Chancellor  Kent  seems  very  much  to  faTor  the  general  principle,  said  above  to 
he  now  declared  in  the  EnjgUsh  law.  See  the  text  and  notes  at  the  pages  cited  above.  3 
Kent,  (5th  ed.)    See  Hoxie  v.  Carr,  1  Sumner,  181  -  186. 

In  the  learned  work  of  Mr.  Justice  Story  on  Partnership,  it  is  said,  that  "  a  question  has 
been  made,  whether,  in  the  absence  of  any  agreement,  or  other  act,  affecting  its  general  char- 
acter, real  estate,  held  as  a  part  of  the  partnership  funds,  or  stock,  ought  to  devolve  upon,  or 
descend  as  real  estate  to  the  heir  or  devisee,  or  ouffht  to  belong  as  personalty  to  the  executor 
or  administrator,  upon  the  death  of  the  nartner.  Upon  this  point  there  has  been  a  diversity 
of  judicial  opinion,  as  well  as  of  judicial  decision  ;  some  judfges  holdinff,  that  in  such  case  it 
retained  its  original  character  of  real  estate,  and  passed  to  the  heire  or  devisees  accordingly  ; 
and  othera  holding,  that  it  was  to  be  treated  throughout  as  partnenhip  property,  and  itien- 
fore  as  personalty,  and  belonged  to  the  executor  or  administrator.  The  aoctrine  under  these 
circumstances  must  be  considered  as  open  to  many  distressing  doubts."  Story,  Partnership, 
di.  6,  S  93,  and  note  at  the  end  of  the  section. 

A  very  late  case,  decided  by  Sir  L.  Shadwell,  Vice  Chancellor,  has  upheld  the  doctrine  of 
Lord  Thurlow  in  tne  case  of  Thornton  v.  Dixon,  in  the  text.  Cookson  v.  Cookson,  8  Sim. 
629.  In  a  late  case  at  law  in  Maine,  it  was  decided,  that  real  estate  purchased  with  partnership 
funds  for  partnenhip  purposes,  and  so  used  and  enjoyed,  is  held  by  the  membera  of  the  firm 
as  oo-tenants  —  and  the  superior  right  of  the  partnership  creditora  over  the  creditora  of  the 
individual  partnera  does  not  apply  at  common  law  to  real  estate  thus  purchased.  Blake  v. 
Nutter,  19  Maine,  16.  Whether  a  different  rule  should  be  adopted  in  equity  is  left  undeter- 
mined, ib. 

In  a  late  case  in  eouity  in  Massachusetts,  it  was  held  that  real  estate,  purchased  by  part- 
ners for  partnenhip  business  and  with  the  partnenhip  funds,  though  conveyed  to  them  by 
such  a  deed  as  in  case  of  other  parties,  would  make  them  tenants  in  common,  is  considered 
in  equity  as  part  of  the  partnenhip  stock,  and  is  to  be  applied,  if  necessary,  towards  the 

Kyment  of  the  partnenhip  debts.    Buraside  v.  Merrick,  4  Metcalf,  637  ;  Dyer  r.  Clark, 
icided  March  term,  Suffolk,  Mass.,  1843.     See  also  Hoxie  v.  Carr,  1  Sumner,  181  - 186, 
Rand's  note  to  Goodwin  r.  Richardson,  II  Mass.  476,  and  cases  cited. 


[•201]     *Clinton  V.  Hooper.     [Vide  S.  C.  Ves.  jun.  173.] 
(Reg.  Lib.  1790.  A.  fol.  119.) 

Where  a  wife's  estate  is  mortgaged  for  the  benefit  of  the  husband,  she  has  a  right  to  stand 
as  a  creditor;  (1)  but  this  may  be  repelled  by  evidence  to  show  her  intention  to  the 
contrary.  (2) 

Bill  by  the  plaintiflf,  widow  of  William  Clinton,  to  have  her  estate  ex- 
oneruted,  by  the  estate  of  her  husband,  from  a  mortgage  made  by  the 
husband  and  plaintiff,  and  for  which  he  received  the  money. 

(I)  The  Editor  has  to  congratulate  the  profession,  that  upon  this  and  other  subjects  of 
marital  law,  he  can  now  refer  to  Mr.  Roper's  Treatise,  in  2  vols,  upon  "  The  Law  of  Prop- 
erty arisinff  from  the  relation  of  Husband  and  Wife."  The  subject  in  question  is  discussed, 
ibid.,  in  the  first  volume,  from  p.  139,  pasftm,  with  the  authorities  ;  and  that  discussion 
leads  to  the  lately  much  considered  important  question,  as  to  the  efiSect  of  a  mortgage  of  the 

$2)  Mr.  Roper  observes,  ubi  sunia,  p.  149,  that  when  it  does  not  appear  from  the  deed, 
evidence  is  admissible  to  show  wnether  the  money  raised  was  for  the  nusband  or  his  wife. 
But  parol  declarations  of  the  wife,  of  her  agreement  to  make  a  giA  of  the  money  to  her  hus< 
band,  are  inadmissible. 
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Plaintiff,  in  the  year  1746,  intermarried  with  William  Clinton  (who 
was  then  in  indifferent  circumstances),  and  he  received  from  her  father  a 
proper  fortune.  In  the  year  1762,  she  became  entitled,  upon  the  death 
of  her  brother,  William  Smith,  intestate,  and  as  his  heiress-at-law,  and  by 
the  custom,  to  freehold  and  copyhold  estates,  which  latter  were  surrender- 
ed by  her  *'  to  the  use  of  William  Clinton,  and  Mary  his  wife,  their  heirs 
and  assigns  forever."  Afterwards,  there  being  an  opportunity  of  purchas- 
ing the  estate  on  which  the  husband  lived,  he  agreed  to  purchase  the  same 
for  7600/. ;  and,  in  order  to  raise  the  money,  he  prevailed  upon  the  plain- 
tiff to  join  in  selling  some  part  of  her  real  estate,  and  in  mortgage  of  the 
copyhold  which  had  been  so  surrendered,  to  the  defendant,  Deans,  for 
1500/.,  which  the  husband  received,  and  applied  to  the  purchase.  Her 
consent  to  this  was  obtained  by  a  promise  to  settle  the  estate,  which  was 
to  be  purchased,  to  the  same  uses  to  which  the  plaintiff's  estate  was  set- 
tled ;  but  this  was  never  performed.  Clinton  made  his  will,  dated  26th 
October,  1776,  and  thereby  gave  a  house  to  the  plaintiff  for  life ;  and 
also  gave  to  trustees  for  her  an  annuity  of  60/.  a  year  during  her  life.  He  ^ 
devised  the  newly-purchased  estate  to  his  nephew  William  Hooper.  He 
also  gave  his  ready  money,  and  securities  for  money,  to  pay  his  debts  and 
legacies,  to  the  amount  of  about  1600/.,  and  gave  the  residue  to  his  nephew 
William  Hooper,  and  appointed  the  plaintiff,  and  William  Hooper, 
•his  executors.  The  testator,  afterwards,  made  a  codicil  to  his  [•202] 
will,  dated  11th  October,  1776,  whereby  he  revoked  a  devise  in  his 
will,  of  a  moiety  of  a  messuage  called  the  Bankhouse,  to  his  nephew 
George  White,  and  several  legacies  which  were  to  be  payable  thereout, 
and  devised  the  same  to  plaintiff  for  life,  with  remainders  over.  The  tes- 
tator died  17th  October,  1781,  and  the  executors  proved  the  will,  and 
possessed  the  effects  (except  the  furniture,  which  was  given  to  plaintiff 
for  life) ;  more  than  sufficient  to  pay  the  testator's  debts,  including  the 
1500/.  mortgage-money. 

Plaintiff  filed  her  bill  to  have  the  estate  exonerated  ;  to  which  Hooper, 
the  devisee,  put  in  an  answer ;  in  which  he  contested  plaintiff's  right,  oo 
the  ground  that  it  was  a  voluntary  gift,  by  the  plaintiff  to  her  husband,  of 
the  money,  in  order  to  enable  him  to  complete  the  purchase,  which  had 
been  made  at  her  request.  He  further  stated,  that  the  personal  estate  of  the 
husband  would  not  be  sufficient  to  pay  the  debts.     He  stated  receipts  for 

wife's  estate  for  the  benefit  of  her  husband,  where  the  equity  of  redemption  has  been  reserved 
not  to  her,  or  her  real  representatives,  but  to  her  husband,  or  others.  It  is  the  more  impor- 
taot,  as  settling  a  most  weighty  distinction,  bv  reference  to  the  highest  judicial  authority  in 
these  realms  —  the  House  of  Lords  —  whicn  tribunal  overruled  a  decision  even  of  Lord 
Eldon  C.  in  Innes  v.  Jackson,  16  Vcs.  356.  The  distinction  seems  to  be  this,  as  stated  in 
I  Roper  (ubi  supra),  p.  151  ;  that,  as  on  the  one  hand,  the  mere  reservation  of  the  equity  of 
redemption  to  the  husband  will  not  change  the  wife's  interest,  so  as  to  prevent  her,  or  tier 
heirs,  from  a  title  to  redeem ;  so  it  is  otherwise,  where  the  limitations  in  the  deed  are  dis- 
tinct from  the  transaction  of  the  mortgage.  The  case  of  Jackson  v.  Innes,  upon  the  Appeal 
in  the  House  of  Lords,  has  been  lately  published  at  length  by  Mr.  Bligh,  Rep.  Dom.  Proc. 
1  vol.  104,  et  seq.,  wherein  the  dignified  candor  of  Lord  Eldon  (whose  decree  was  overruled) 
seems  well  worthy  of  remark.  That  noble  Lord  observes  (ibid.  p.  135) ;  "  The  circum- 
stances of  this  case  are  certainly,  in  iwini  of  fact,  much  better  understood  than  they  were,  and 
much  greater  research  has  been  made  into  cases,  so  as  to  brinf^  before  the  consideration  of 
the  House  the  true  principle  of  decision.  The  Court  below  did  not  rightly  apprehend  the 
case  as  it  now  appears.  The  judgment  of  this  House  will  remove  a  difficulty  which  I  know 
is  floating  in  the  minds  of  many  persons.  I  conceive  it  to  have  been  the  opinion  of  Lord 
Thurlow,  that,  in  order  to  dispose  of  the  equity  of  redemption  of  the  wife  in  an  estate^  it  was 
absolutely  necessary  there  should  be,  in  the  recitals  of  tae  instrument,  some  expression  that 
the  parties  meant  it  so :  that  it  was  not  enough  to  collect  the  intention  from  the  limitations  j 
but  that  there  must  be  something  more  upon  the  face  of  the  deed,  to  lead  the  wife  to  under- 
stand what  those  limitations  were.  It  does,  however,  occur  to  me,  on  looking  into  the  cases 
which  have  been  referred  fo,  that  such  a  proposition  cannot  be  supported,  and,  therefore,  I 
am  of  opinion,  that  the  decree  must  be  reversed." 
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the  annuity,  and  that,  upon  settling  some  accounts,  the  matter  respecting 
the  mortgage  had  been  fully  entered  into,  and  the  disagreeable  situation  of 
the  devisee  stated,  on  account  of  his  paying  more  than  the  rent  of  the  es- 
tate in  annuities;  on  which  occasion,  the  plaintiff  had  admitted,  that  it 
If  as  agreed  between  her  and  her  husband,  that  the  1500/.  should  be  paid 
out  of  the  estate  charged  therewith  ;  and  that  she  had  agreed  to  sell  the 
same  for  that  purpose  ;  but  that,  since  his  death,  she  had  been  advised  to 
claim  the  1500/.  from  his  asests,  but  had  relinquished  that  idea,  and  did 
not  desire  it,  and  promised  to  discharge  the  same,  and  accept  the  provis* 
ion  made  for  her  by  her  husband's  wilt,  and  requested  the  defendant  to 
pay  the  legacies  given  under  the  will,  and  pressed  him  to  sell  the  estate 
for  that  purpose  ;  and  the  plaintiff  paid  the  mortgagee  the  interest  of  the 
1500/. 

The  defendant,  Hooper,  dying,  ader  be  had  put  in  his  answer,  the  bill 
was  revived  against  his  executors. 

Mr.  MoHsJUld,  for  the  plaintiff,  insisted,  that  this  case  was  within  the 
general  rule,  that  where  the  wife's  inheritance  is  mortgaged  for  the  debt 
of  the  husband,  she  shall  be  a  creditor  upon  the  husband's  assets 
[*2U3]  to  the  amount ;  and  that,  in  this  case,  *the  previous  surrender  had 
made  no  difference,  but  the  estate  still  continued  to  be  the  inherit- 
ance of  the  wife. 

Mr.  Solicitor-General^  Mr.  Lloyd,  and  Mr.  Richards,  for  the  defendants, 
contended,  that,  under  the  circumstances  of  this  case,  the  bill  ought  to  be 
dismissed.  They  admited  the  general  rule,  that  where  the  husband  and 
wife  borrow  money,  on  the  security  of  the  wife's  estate,  although  her 
estate  is,  by  law,  first  liable,  yet  in  a  court  of  equity  it  ought  to  be  disin- 
cumbered  by  the  assets  of  the  husband ;  but  that  this  was  a  right  that 
might  be  repelled  by  circumstances.  That,  in  this  case,  the  estate  was 
not  the  estate  of  the  wife;  there  had  been  a  surrender  to  the  husband  and 
wife ;  under  which  surrender,  though  other  persons  would  have  taken  as 
joint^tenants,  a  husband  and  wife  took  by  entireties.  That,  in  ftict,  the 
husband  borrowed  upon  his  own  estate.  That,  suppose  it  the  estate  of 
the  wife,  she  had  agreed  to  its  being  made  liable ;  which  was  a  gid  to 
the  husband.  If  they  had  sold  the  estate,  the  money  would  have  belonged 
to  the  husband  :  and  they  would  have  sold  it  if  they  could  have  found  a 
purchaser.  She. has  shown,  by  her  own  act,  that  she  meant  it  to  be  a 
gift,  it  is  not  necessary,  to  prove  an  agreement  between  husband  and 
wife  for  such  a  purpose,  that  it  should  be  in  writing.  There  is  a  case  in 
Cowper  (Goodright  v.  Sirapkan,  Cowp.  201),  where,  a  lease  being  made 
by  husband  and  wife,  the  wife,  having  received  rent  after  death  of  the 
husband,  was  presumed  to  have  reexecuted  the  lease.  Here,  she  has  re- 
linquished the  claim,  and  has  permitted  the  executor  to  go  on  borrowing 
money  to  pay  the  husband's  debts.  In  Lewis  v.  NangU,  Ambl.  150, 
2  Cox's  P.  Wms.  664,  note,  theCourt  would  not  decree  the  wife's  estate  to 
be  indemnified.  It  should  be  referred  to  the  Master  whether  it  is  to  be 
considered  as  a  loan,  or  a  bounty.     Parteriche  v.  Powlet,  2  Atk.  383. 

Mr.  Mansjield,  in  reply. — The  question  is,  whether  there  is  anything  in 
the  present  case  to  take  it  out  of  the  rule,  which  is  established  in  Tate  v. 
Austin,  1  Williams,  264,  and  supported  by  Lewis  v.  Nangle;  that,  where 
a  woman  pledges  her  estate  for  her  husband,  she  shall  be  a  creditor  for 
the  money.  There  is  no  case  that  any  agreement,  or  anything  short  of 
what  appears  in  the  deed,  shall  prevent  her  from  being  a  creditor.  The 
rule  was  not  applied  in  Lewis  v.  Nangle,  because  the  debt  was 
[*204]  originally  *the  debt  of  the  wife.    The  case  in  the  Court  of  King's 
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Beach  {Ooodrigii  ?.  8trapkan)  has  always  been  doubted,  and  is  direcdj 
contrary  to  a  case  of  Dryhutter  v.  Bartholomew,  2  Wms.  127 ;  and 
the  only  case  mentioned  in  Cowper,  to  support  the  rule,  is  a  mistaken  ap- 
plication of  Perkins,  154.  Parieriche  v.  Powki  is  not  applicable  to 
the  present  case.  There  is  no  case  in  the  books  where  it  is  put  upon 
an  agreement  with  the  husband,  if  there  ever  was  a  case  where  the  wife 
ought  not  to  be  bound,  it  is  this ;  it  is  in  proof,  that  the  husband  received 
4000/.  by  the  sale  of  the  other  part  of  the  wife's  estate,  and  that  the  hus^ 
band  promised  to  settle  the  new-purchased  estate  upon  her.  For  two  or 
three  years  she  paid  the  interest :  but  if  she  had  not,  the  mortgagee  would 
have  taken  his  remedy,  and  turned  her  out  of  possession ;  so  that  the  pay- 
ment of  the  interest  can  have  little  weight  in  showing  her  intention.  And 
the  conversation  amounts  to  nothing  like  an  agreement  to  waive  the  advan- 
tage she  had  from  her  estate  being  only  mortgaged.  At  the  time  of  that 
conversation  the  legacies  were  paid,  so  that  the  conversation  did  not  in- 
duce the  executor  to  pay  them.  Nothing  short  of  an  explicit  agreement 
ought  to  preclude  her  from  her  right 

Lord  Chancbllor.  There  is  no  doubt  of  the  existence  of  the  rule  ;  but 
the  question  is,  whether  it  is  more  than  an  inference  to  be  drawn  from  the 
transaction,  that  the  wife  means  to  be  repaid.  If  so,  the  consequence  will 
he,  that  it  may  be  rebutted  by  parol  evidence,  to  show  that  the  wife  meant 
her  estate  to  be  liable.  I  had  a  doubt  at  first,  as  to  the  admissibility  of 
parol  evidence :  but  it  seems  to  have  been  Lord  Hardwicke*sidea,  tlmt  the 
case  was  tlie  same  as  between  principal  and  surety ;  in  which  case,  the 
conversation  would  be  admissible.  In  this  case,  the  conversation  was 
very  strong.  It  is  important  to  lay  down  the  rule  in  such  a  manner  that 
it  will  apply  to  other  cases.  I  thought  the  rule  was,  that  the  wife  had  a 
right  to  stand  in  the  place  of  the  creditor ;  but  if  the  evidence,  in  this 
case,  is  believed,  Mrs.  Clinton's  demand  must  stand  after  the  legacies.  (3) 
The  cause  stood  over,  and  coming  on  again  in  this  term, 
Mr.  SoHeiioT'General,  Mr.  X*/(03fi/,  and  Mr.  Richards^  for  the  defendants, 
again  argued  that  this  case  was  not  within  the  general  rule ;  that 
the  plaintiff  did  not  stand  in  the  light  of  a  wife  *who  has  suffered  [*205] 
her  husband  to  borrow  money  on  the  security  of  her  estate ;  that 
this  was  indeed  originally  the  estate  of  the  wife,  but  was  afterwards  settled 
to  Che  use  of  herself  and  her  husband,  as  tenants  in  fee.  At  the  time  of 
the  mortgage,  the  husband  was  extremely  anxious  to  have  the  estate  sold, 
with  a  view  of  applying  the  purchas^money  in  part  payment  of  the  value 
of  the  other  estate  he  was  then  about  buying;  but,  instead  of  selling  the 
estate,  it  was  agreed  that  it  should  be  mortgaged  for  1500/.,  to  be  applied 
to  that  purpose.  That  it  was  a  clear  inference  from  this  circumstance,  that 
she  meant  to  make  him  a  present  of  this  money.  The  same  was  also 
clearly  the  intent  on  the  part  of  the  husband ;  by  his  will,  he  has  given  her 
an  annuity  of  60/.  a  year,  payable  out  of  the  estate  purchased,  charged 
his  real  estate  with  all  his  debts,  except  debts  by  mortgage,  which  shows 
he  did  not  mean  she  should  receive  both  provisions ;  because  the  expres- 
sions of  his  will  cannot  be  satisfied,  if  this  mortgage-money  is  paid  to  her  ; 
and  such  a  claim  as  this  may  be  rebutted  by  showing  the  intention  of  the 
parties.     After  the  death  of  the  testator,  she  distrained  for  an  arrear  of 

(S)  See,  howerer,  1  Rop.  Bar.  &  F.  143,  frhich  showv  that  tlie  wife  has,  in  tome  caaes,  a 
preference  to  the  heir.  It  is  ohienred,  that,  as  aminst  the  heir,  legatees  are  permitted  to 
stand  in  the  place  of  the  mortgsgee  as  well  as  cremtors :  but  contra  as  to  the  wife  ;  and  Mr. 
Roper  oonclodes  that  it  arises  from  the  inability  he  had  noticed  in  the  preceding  page  to 
affiBct  her  estate  by  drcuiiy. 
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the  annuity,  and  an  account  was  settled  of  what  was  due  to  her  on  that 
claim ;  and  there  is  proof  in  the  cause,  of  her  declarations  to  the  executor, 
that  he  might  pay  the  debts  and  legacies.  That  she  certainly  was  at  lib- 
erty lo  waive  her  demand,  and  cannot  now  be  at  liberty  to  call  for  repay- 
ment of  the  money. 

2.  That  parol  evidence  of  her  declarations  is  admissible.  This  is  evi- 
dence to  rebut  a  presumption  or  an  equity.  It  does  not  contradict  any 
instrument,  or  affect  any  property  in  the  will.  The  deed  binds  the  estate 
of  the  wife  in  point  of  law,  but  the  rule  in  equity  limits  that  right,  and 
sees  how  the  money  has  been  applied.  In  the  case  of  debtor  and  surety^ 
it  is  necessary  to  show  who  is  the  surety,  and  who  the  debtor.  Proof  may 
be  given,  for  the  purpose  of  showing  that  it  was  not  the  intention  of  the 
surety  to  be  considered  merely  as  such,  but  as  the  principal  debtor ;  and 
as  it  may  be  so  between  strangers,  so  it  may  between  husband  and  wife, 
that  he  shall  not  be  considered  as  the  surety  only.  The  Court  has  always 
examined  as  to  the  application  of  the  money,  and  if  there  is  no  evidence 
of  a  gift  from  the  wife  to  the  husband,  the  wife  is  deemed  the  surety  and 

the  husband  the  principal  debtor,  and  his  estate  must  pay  the  debt ; 
[*206]  but  where  the  money  has  been  applied  for  the  benefit  of  both,  *the 

Court  has  said  the  rule  did  not  apply.  This  was  the  case  in  Lewis 
▼.  Nangle,  Ambl.  150,  which  shows,  that,  wherever  the  husband  has  ap- 
plied the  money  to  his  own  use,  his  estate  must  be  liable;  but  that  circum- 
stances of  presumption,  and  proofof  such  presumption,  arising  even  subse- 
quent to  the  borrowing  of  the  money,  will  take  it  out  of  that  rule ;  Earl  of 
Kinnouiy,  Money,  which  was  a  rehearing  before  Lord  Camden,  18  and  Slat 
of  March,  1767.  (a)  In  1740,  Miss  Earnle,  afterwards  Lady  Duplin, 
wife  of  Lord  Duplin,  son  of  the  Earl  of  Kinnoul,  seised  in  fee  of  estates 
of  the  value  of  800/.  per  annum  in  possession,  and  of  estates  in  reversion, 
expectant  on  the  death  of  her  mother,  charged  with  debts  upon  her 
marriage  with  Lord  Duplin,  covenanted  to  settle  her  estates  in  trust  to  the 
following  uses,  viz. :  To  raise  a  term  of  1000  years  for  payment  of 
portions  for  younger  children,  then  in  trust  for  her  husband  as  tenant 
for  life  ;  remainder  to  herself  for  life ;  remainder  to  uses  which  never  took 
effect ;  remainder  to  herself  in  tail  male ;  remainder  to  such  uses  as  she  should 
direct ;  remainder  to  herself  in  fee.  There  was  no  issue  of  the  marriage, 
except  one  child,  who  died  in  its  infancy,  and  Lady  Duplin  created  a  debt 
of  1000/.  upon  her  estates  by  mortgage,  in  which  Lord  Duplin  joined ; 
and  therein  covenanted  to  pay  the  money  so  secured.  In  1746,  four  thou- 
sand five  hundred  pounds  more  were  borrowed  on  the  security  of  the 
estates ;  and  2500/.  having  accrued  due  for  interest  on  both  sums,  the  mort- 
gage was  assigned  over,  and  the  estates  pledged  for  the  whole  sum  of  8000/. 
and  interest,  being  the  principal  sums  and  interest  due  on  the  mortgage. 
Lady  Duplin  made  her  will,  and  charged  her  reversionary  estate  with  the 
payment  of  her  debts  and  legacies,  and  directed  them  to  be  paid  by  sale  or 
mortgage  of  her  estates  ;  and,  subject  to  the  same,  devised  her  estates  to 

(a)  There  are  two  very  good  reports  of  this  case  in  Serjt.  Hill's  MSS.  It  came  on  origi- 
nally before  Lord  Hardwicke,  ana  not  before  Lord  Northington,  as  erroneoasly  stated  altove. 
It  is  reported  by  the  name  of  Lord  Duplin  v.  Money,  6  MSS.  697.  Lord  Hardwicke  -there 
stated  the  general  rule  (which  Lord  Camden  afterwards  declared  to  l)e  as  old  as  the  Court 
itself),  that  where  hosband  borrows  money  on  the  security  of  the  wife's  estate,  as  the  money 
it  anaer  his  power,  it  is  supposed  to  come  to  his  use  ;  and  this  turns  the  proof  on  him  to 
show  the  contrary.  This  Court  prima  facie  considers  it  as  a  pledge  for  the  husband's  debts. 
And  his  estate  shall  he  applied  to  exonerate  it,  unless  a  special  case  is  made.  The  case  is 
reported  as  it  afterwards  came  on  upon  the  rehearing,  by  the  name  of  Earl  of  Kinnoul  v. 
Blooey,  U  MSS.  141.  —Eden. 
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Lord  Duplin  (afterwards  Earl  Kinnoul)  for  life,  with  power  to  make 
leases,  then  to  two  persons  for  their  lives,  and  aAer  the  decease  of  thesur* 
vivor  ofthem,  to  the  defendant,  Money,  in  fee.  Lady  Duplin  died  in  1753, 
without  issue.  The  bill  was  filed  to  have  the  8000/.  paid  out  of  these  es- 
tates ;  and  it  came  on  before  Lord  Hardwicke,  who  referred  it  to  the  Master 
for  the  purpose  of  inquiring  into  the  appropriation  of  these  sums  so  raised 
bj  mortgage,  and  reserved  the  consideration  till  the  Master  should  have 
made  his  report.  The  question  was  between  the  devisees  and  heir-at-law, 
whether  her  estates  were  to  be  considered  as  well  charged  with  these 
sums.  It  came  on  before  *Lord  Camden,  when  the  point  respect-  [*207] 
ing  the  evidence  of  the  appropriation  was  again  raised,  and  his  Lord- 
ship being  of  opinion,  that  Lord  Hardwicke,  by  sending  it  to  the  Master,  had 
decided  that  point,  refused  to  hear  the  cause  in  that  shape ;  and  it  coming 
on  afterwards,  upon  a  rehearing.  Lord  Camden  observed,  that  the  Earl  of 
Kinnoul  (who  was  the  devisee)  had  filed  the  bill  for  the  sale  of  so  much 
of  the  estates  as  would  pay  off  the  debts  and  incumbrances,  as  well  those 
of  the  plaintiff  as  those  of  the  mother.  The  2500/.  was  borrowed  as  the 
debt  of  the  mother.  It  was  plain,  the  4500/.,  except  a  small  part  of  it, 
had  been  applied  by  Lord  Kinnoul  to  his  own  use,  and  the  1000/.  ft>r  in- 
terest. Lady  Duplin  <had  expressly  devised  her  estates  in  possession, 
charged  with  her  debts,  and  the  estates  in  reversion,  subject  to  the  incum- 
brances :  that  where  husband  and  wife  raised  money  upon  the  wife's  estate, 
this  Court  would  inquire  into  the  use  of  it,  and,  quoad  the  transaction, 
dissolve  the  marriage  ;  that  though  the  husband  might  aflerwards  give  his 
IxHid,  the  application  of  the  money  determined  who  should  be  deemed  the 
surety,  and  who  the  principal ;  and  in  equity  it  was  to  be  considered  that 
the  surety  came  in  aid  of  the  principal  debtor.  That  it  was  so  in  Lord 
Huntington's  case,  2  Vern.  437 ;  Tate  v.  Au$tin,2  Vera.  689 ;  I  Wms.  264 ; 
and  in  Poeock  v.  Lee,  2  Vern.  604.  That  there  was  no  case  exactly  in 
point,  except  Leuns  v.  Nangle,  and  that  was  a  particular  case,  and  no  au- 
thority to  govern  other  cases,  unless  circumstances  were  exactly  similar ; 
the  money  there  was  raised,  not  merely  to  pay  the  husband's  debts.  His 
Lordship  said,  he  could  see  no  reason  why  the  Master  should  not  make  the 
inquiry ;  if  otherwise,  it  would  destroy  the  fundamental  rule  of  distinction 
between  principal  and  surety.  As  to  the  next  question.  Whether  Lady 
Duplin's  will  made  any  alteration  by  the  words  subject  to  debts  and 
incumbrances ;  these  words  infer  no  intention  as  to  the  equity  between  hus- 
band and  wife,  but  merely  as  to  the  mortgagee ;  they  must  mean  every 
incumbrance  the  wife  was  liable  to.  He  must  therefore  say,  she  intended 
to  lay  the  debt  upon  the  estates  in  possession.  From  this  decision  it  ap- 
pears, that  if  she  had  declared  expressly  in  her  will,  that  she  meant  it  to 
be  a  burden  upon  her  estate,  that  must  have  made  the  trustees  the  princi- 
pal debtors,  and  not  the  sureties.  If  that  intention  cannot  be  made  mani- 
fest, without  evidence,  what  objection  can  there  be  to  parol  evidence  ? 
It  is  nothing  more  than  to  repel  the  presumption  of  the  wife's  com- 
ing into  Court,  to  *have  her  estate  exonerated,  upon  the  idea  that  [*208] 
the  husband  was  the  principal  and  original  debtor  ;  but  if  she  was 
a  mere  stranger,  then  she  would  be  the  principal  and  not  the  surety ;  and, 
in  such  case,  her  intention  to  make  it  her  debt  would  have  turned  the 
scale ;  and  as  such  evidence  must  have  been  admitted  as  between  strangers, 
why  not  as  between  husband  and  wife  7  Evidence  of  the  application  of  the 
money  may  surely  be  as  well  determined  in  equity  as  at  law,  where  parol 
evidence  must  be  admitted,  as  the  fact  could  not  be  got  at  without  it.  It 
would  be  against  conscience  that  the  husband  should  apply  money  so 
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raised  for  the  use  of  the  wife,  and  that,  afterwards,  his  estate  should  be 
liable,  because  evidence  of  that  fact  cannot  be  admitted,  and  so  it  would 
in  the  case  of  a  gift  from  the  wife  to  the  husband. 

Lord  Chancellor  observed,  that  in  the  case  of  Lord  Kinnoul  v.  Money ^ 
the  wife  had  a  power  of  making  a  will ;  and  the  question  was,  whether  by 
her  will  she  had  not  made  the  estates  liable. 

Mr.  Mansfield,  and  Mr.  Mitford,  for  defendants.— This  is  a  copyhold 
mortgage,  and  to  be  deemed  a  written  instrument,  consisting  of  the  sur- 
render in  consideration  of  money  to  be  paid  to  the  husband.  It  is  the 
contract  of  the  husband,  and  any  parol  proof  of  the  intention  of  the  wife  to 
contradict  such  contract,  and  to  throw  the  debt  on  her  estate,  must  be 
rejected,  unless  it  is  admitted  on  the  ground  of  fraud  or  mistake.  Her 
declarations  during  her  coverture  cannot  be  read,  and  those  since  her 
husband's  death  amount  to  nothing  more  than  to  authorize  the  executor 
to  pay  debts  and  legacies,  but  no  implication  of  her  intention  to  exonerate 
the  husband's  estate.  If  there  had  been  any  misrepresentation  on  her  part, 
or  any  wilful  act  of  hers  to  mislead  the  executor,  and  then  to  call  upon 
him  for  the  debt,  that  might  have  constituted  a  case  of  fraud  ;  and,  up  to 
that  extent,  parol  declarations  might  have  been  admitted  ;  but  simply  as 
such,  for  beyond  that  extent  she  would  not  have  been  bound. 

Lewis  V.  Nangle,  and  Lord  Kinnoul  v.  Money^  do  not  afford  any  in- 
ference as  to  the  present  case ;  as  to  the  idea  of  principal  and  surety, 
there  cannot  be  a  presumption  of  the  promise  of  a  gift,  both  parties  being 
jointly  bound  :  where,  therefore,  the  husband  has  executed  the  bond,  and 
received  the  money,  the  presumption  is  at  an  end,  and  the  wife  must  have 

a  right. 
[*309]  *Lord  Chancellor.  The  equity  does  not  consist  entirely  in 
the  inference  of  the  money  being  borrowed  of  the  wife,  and, 
therefore,  being  the  debt  of  the  husband,  but  with  reference  to  its  appli* 
cation ;  (b)  so  that  if  the  question  were,  whether  evidence  should  be 
received  to  show  that  the  money  was  used  for  the  benefit  of  the  wife  or 
her  relations,  it  must  be  admitted  ;  but  the  point  here  is,  whether  parol 
evidence  can  be  admitted  to  prove  that,  at  the  time  of  the  money  being 
raised,  it  was  the  intention  of  the  wife,  that  it  should  pass  from  her  to  the 
husband  in  the  shape  of  a  gift,  for  the  purpose  of  buying  other  estates. 
It  is,  here,  impossible  to  show  that  circumstance  without  resorting  to  parol 
evidence ;  and  if  it  is  to  be  rejected  upon  such  slender  grounds  as  the 
cases  have  gone  upon,  it  would  be  impossible  to  administer  justice  upon 
these  occasions  with  any  eflfect ;  therefore  I  must  admit  it. 

The  evidence  was  read,  and  consisted  of  the  answer  of  William 
Hooper,  the  executor,  since  deceased,  by  which  he  swore,  that,  in  a  con- 
versation after  the  husband's  decease,  the  plaintiff  said,  ^*  that  since  her 
husband's  decease  she  had  been  advised  to  claim  the  1500/.  from  his 
assets,  but  that  she  had  relinquished  that  idea,  and  did  not  now  desire  it, 
and  promised  to  discharge  the  same  herself,  and  accept  the  proviso  made 
for  her  by  her  husband's  will,  or  to  that  effect,  and  requested  the  defendant 
to  pay  all  the  legacies  under  her  late  husband's  will,  and  pressed  him  much 
to  sell  the  estates  charged  with  the  legacies,  to  raise  money  for  that  par- 
pose  :" — And 

The  deposition  of  William  Harris,  which  stated  that,  in  a  conversatioa 
between  them,  the  plaintiff  told  the  deponent  and  Thomas  Hooper,  that 
Mr.  Aston  Harris  advised  her  that  she  was  entitled  to  have  the  1500/., 
and  interest  due  on  the  mortgage,  paid  off  from  her  husband's  assets,  but 

(6)  See  2  Phil.  Ev.  (Cowen  and  HiU*s  notes),  306,  note  298,  to  page  156,  pi.  16. 
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she  did  not  mean  to  claim  it»  and  hoped  her  cooaio  Hooper  would  go  on 
paying  the  legacies. 

Mr.  MansjUld  commented  upon  the  eTidence,  and  observed  that  it 
amounted  to  little  more  than  common  conversation ;  and  as  to  what  passed 
before  the  death  of  the  husband,  mere  parol  declarations  of  a  married 
woman  could  not  amount  to  a  waiver,  so  as  to  do  away  her  right; 
it  says  that  the  estate  should  be  sold  *for  his  benefit ;  but  does  she  [*210] 
stipulate  for  any  provision  for  herself  out  of  it?  But  that  part 
of  the  evidence  is  obviated  by  observing,  that  the  estate  never  was  sold, 
but  only  mortaged,  and  the  tecurity  still  remains.  There  must  be  indis- 
putable proof  of  a  woman's  barring  herself  of  such  a  right,  which  is  not 
a  presumptive  right,  but  as  much  an  equitable  one  as  any  other  arising  in 
this  Court.  The  disclaimer  af\er  the  husband^s  death  amounts  to  nothing  ; 
had  it  been  intended  as  a  fraud  upon  the  executor,  or  if  the  executor, 
upon  the  faith  of  her  never  ci^ling  for  this  debt,  had  paid  debts  and 
legacies,  it  might  have  amounted  to  something,  but  the  evidence  here  goes 
by  no  means  to  that  extent. 

Lord  Chancellor.  Suppose  the  heir-at-law  was  to  declare  to  the 
executor,  that  he  would  not  press  him  for  payment  of  the  debt,  and,  upon 
that  assurance,  the  executor  was  to  proceed  in  payment  of  the  legacies, 
such  parol  declarations  would  be  sufficient  to  bar  the  heir  from  coming 
into  this  Court  for  payment  of  the  debt ;  and  my  opinion  is,  that  the  case 
of  the  wife  is  in  toto  tlie  case  of  the  heir. 

As  to  the  right  of  the  wife,  upon  consideration  of  all  the  cases  on  this 
head, — The  earliest  case  is  1  Vern.  41,  Reason  v.  Saekeverel,  which 
amounts  to  this,  that  the  wife's  land  was  the  security ;  and  the  husband 
having  joined  in  mortgaging  the  estate  for  400^,  paid  off  a  part  of  the 
principal,  and  borrowed  of  the  mortgagee  the  like  sum ;  the  Court  held 
the  wife's  estate  was  liable  to  pay  the  whole.  In  giving  that  opinion,  no 
point  arose,  how  far  the  assets  of  the  husband  should  have  exonerated  the 
estate ;  but  the  effect  of  it  seems  to  have  been,  that,  from  the  moment  the 
wife  mortgaged  the  estate,  it  was  in  the  power  of  the  husband,  indepen- 
dent of  that  mortgage,  to  charge  it  with  a  further  sum ;  and  the  case  there 
is,  that  she,  having  charged  the  estate  with  400/.  originally,  and  that  sum 
having  been  paid  off,  and  another  borrowed  upon  the  same  security,  it 
was  held  not  to  be  the  immediate  debt  of  her  husband  ;  and  no  case  has  yet 
been  decided,  that  where  the  husband  and  wife  join  in  mortgaging,  the 
hnsband  shall,  by  his  own  interposition,  charge  his  estate.  In  the  case  of 
Orey  V.  Kentish^  I  Atk.  S80,  the  question  was,  whether  a  possibility  of 
the  wife  could  be  assigned  by  the  husband,  as  a  security  for  his 
debt;  and  the  poiut  was  between  the  assignees  of  a  bankrupt  *and  [*211] 
his  wife.  Lord  Hardwicke,  in  considering  the  nature  of  the  right 
of  the  husband,  observed,  that  if  the  husband  had  paid  off  the  debt,  it 
would  have  been  the  wife^s  by  survivorship,  being  in  the  nature  of  a 
pledge ;  and  had  he  died  without  paying  it  off,  she  would  have  been  entitled 
to  have  had  the  estate  disincumbered.  The  rule  is  this,  that  the  title  of 
the  wife  to  be  exonerated  is  precisely  the  same  with  that  of  the  heir.  In 
1  P.  Wms.  264,  and  2  Vern.  689,  Tate  v.  Austin,  though  it  was  not  the 
question  in  the  cause,  and  consequently  the  judgment  of  the  Court  did  not 
appear  to  have  been  weighed  in  argument,  yet  the  Court  declared  that, 
clearly,  the  wife  could  not  insist  upon  being  paid  against  onerous  credi- 
tors, but  would  be  postponed  to  such  creditors ;  and  that  the  debt,  being 
originally  the  debt  of  the  husband,  his  personal  assets  were  bound  to  pay 
it  in  the  first  instance,  and  she  entitled  to  have  her  estate  so  exonerated, 
not  upon  any  right  she  might  have,  but  upon  the  idea  of  its  being  the 
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husband^s  debt ;  and  such  is  the  reasoning  in  1  P.  Wms.  347,  Bagot  ▼• 

Ovghton,  where  the  wife's  estate  was  mortgaged  before  marriage,  and  the 
husband,  subsequent  to  it,  joined  in  a  fine  for  confirming  the  title ; 
there  the  Court  held,  that,  as  it  was  not  the  husband's  debt  originally, 
his  assets  were  not  liable ;  that  he  should  not  be  bound  by  his  cove- 
nant, which  was  subsequent  to  the  debt,  and  not  to  be  deemed  an 
absolute  covenant,  but  merely  collateral  to  the  debt  which  existed  before, 
and  consequently  remained  in  statu  quo.  So  Evelyn  v.  Evelyn^  2  P. 
Wms.  659,  which  seems  to  have  determined  the  point  between  heirs  and 
executors.  How  was  it  then  in  Lewis  v.  Nctngle  (which  is  but  confusedly 
taken),  (4)  and  Lord  Kinnoul  v.  Money  1  The  former  case  seems  to 
be  more  clearly  reported  in  Mr.  Joddrel's  notes ;  and  the  question  seems 
to  have  turned  upon  the  circumstance  of  the  money  having  been  bor- 
rowed at  the  time  the  settlement  was  made ;  and  Lord  Hardwicke  thought 
that  it  was  part  of  the  contract  made  with  the  wife,  that  it  applied  to  the 
mortgage,  and  that  he  could,  in  that  case,  make  no  distinction  between 
the  one  contract  and  the  other.  Lord  Kinnoul  v.  Money,  which  was  said 
to  be  like  Lewis  v.  Nangle,  was  in  that  respect  different;  for  there  Lady 
Duplin  had  a  real  estate,  subject  to  charges  to  a  certain  extent,  (5)  and 
the  estates  of  the  mother  were  also  subject  to  several  demands.  The 
agreement  to  mortgage  that  estate  for  2000/.  made  it  the  debt  of  the  an- 
cestor, particularly  charged  upon  the  estate;  and  when  it  was 
[*212]  ^settled  in  strict  settlement,  afler  several  limitations,  and  the 
terms  whioji  expired  tken  by  there  being  no  issue  living,  she  had 
a  power  to  appoint  during  her  coverture.  Some  time  afler  the  marriage, 
a  sum  of  money  was  raised  for  the  benefit  of  Lord  Kinnoul  (then  Lord 
Duplin),  and  there  being  the  sum  of  1000/.  due,  with  interest  thereon,  at 
length  the  estate  was  mortgaged  for  the  sum  so  borrowed ;  which,  together 
with  the  original  mortgage  debt,  made  up  8000/.;  and,  in  the  mortgage 
deed,  it  was  expressed  to  be  done  by  virtue  of  the  power.  Upon  the 
inquiry  directed  by  Lord  Hardwicke,  before  the  Master,  it  turned  out  to 
have  been  applied  to  the  use  of  the  husband.  In  1767,  upon  the  rehearing 
before  Lord  Camden,  it  was  contended  that  the  reference  to  the  Master 
was  wrong,  and  that  there  ought  to  have  been  an  immediate  decree,  and 
the  whole  charged  upon  the  estate  of  the  wife,  the  bill  having  been 
brought  by  Lord  Kinnoul  to  have  the  estate  sold ;  but  that  could  not  be 
done  without  the  consent  of  the  other  parties.  Lord  Camden  affirmed  the 
decree  in  omnibus,  and  argued  that  Lord  Hardwicke's  opinion  was  right, 
for  that  the  wife's  estate  should  not  be  subject  to  any  other  charge  than 
her  own  debt ;  that  Lewis  v.  Nangle  turned  upon  different  circumstances, 
for  the  distinction  there  consisted  in  its  being  a  debt  upon  a  previous  con- 
sideration, and  went  upon  that  peculiarity,  and  not  upon  general  princi- 
ples. This  affirmation  of  Lord  Hardwicke's  decree  furnishes  a  position 
not  directly  in  point  in  that  case,  but  which  ought  to  have  been  raised, 
that  it  is  not  necessary  it  should  appear  upon  the  face  of  the  deed  to  lead 
the  uses  of  the  fine ;  that  the  debt  was  the  debt  of  the  wife,  but  may  be 
proved  to  be  so  aliunde.  So  in  Bagot  v.  Oughton ;  for  it  is  clear  that 
the  instrument  was  not  a  declaration  to  that  effect.  In  Lord  Kinnoul  ?. 
Money,  it  appears  that  the  money  was,  as  to  part  of  the  sum  raised,  in 

(4)  Vide  Lewis  and  Nanslc,  from  Reg.  Lib.  in  Mr.  Cox's  note  to  ETclyn  v.  Evelyn,  2  P. 
W.  664. 

(6)  Mr.  Roper  (1  vol.  p.  145,  el  seq.)  seems  to  reconcile  the  cases  of  Lewis  t.  Nannie  and 
Lord  Kinnoul  v.  Money  upon  this  distinction,  viz.  "  that  if  part  onl},'  of  the  money  raised  on 
her  estate  be  her  husband's  debt,  to  that  extent  her  right  of  exoneration  attaches.  But  when 
the  security  can  be  connected  with  the  contract  for  settling  the  wife*s  estate  upon  marriage, 
there  the  wife  will  not  be  entitled  to  exoneration.  *' 
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fact,  for  payment  of  the  debt  of  the  wife,  and  that  it  never  was  the  debt  of 
the  hasband ;  for  if  it  ever  had  been  so,  he  would  have  been  bound  to  pay 
it  oat  of  his  personal  assets ;  but  the  circumstance  of  his  covenant  to  pay 
the  debt,  it  not  being  his  own,  could  not  make  it  his  ;  because  such  cove- 
nant might  be  otherwise  explained,  as  being  merely  a  further  security, 
without  altering  the  quality  of  the  debt  itself;  and  the  true  reason  is  in 
Evelyn  v.  Evelyn  ;  for  there  the  husband  covenanted  for  a  debt  contract- 
ed .by  another  party,  and  his  covenant  was  not  deemed  as  binding  his 
own  estate,  or  making  it  his  personal  debt.  If,  in  Lord  Kinnoul  v. 
*  Money  ^  parol  evidence  might  be  given  to  show,  that  the  debt  [*S13] 
which  the  husband  covenanted  to  pay  was  not  his  own  debt,  but 
the  debt  of  another,  and,  consequently,  that  the  husband  should  not  be 
charged  with  that  debt;  if  it  were  res  Integra,  it  might  be  thought  a  right 
thing  to  say,  that  where  the  wife,  upon  the  face  of  the  transaction,  appears 
to  have  subjected  her  estate  to  the  debt  of  the  husband,  there  should  be  an 
inference  in  favor  of  the  wife,  that,  on  the  part  of  the  husband,  it  was  a 
contract  also  to  make  her  a  feme  sole,  for  the  purpose  of  coming  into 
equity  for  the  payment  of  it.  As  to  Lord  Camden's  observation,  that  the 
marriage  was  dissolved  quoad  the  transaction,  that,  perhaps,  is  merely 
figurative,  as  I  know  of  no  case  to  that  extent ;  and  the  cases  of  Taie  v. 
Austin,  LewU  ▼.  Nangle,  and  Lord  Kinnoul  v.  Money,  go  upon  the  idea 
of  an  equitable  assumpsit.  Where  it  has  been  clearly  proved  that  the 
money  borrowed  had  been  paid  into  the  hands  of  the  wife,  and  that  she 
had  been  perfect  mistress,  and  had  converted  it  to  her  own  use,  as  her 
separate  money,  there  can  be  no  reason  why  the  Court  should  not  declare 
that  it  was  so  applied,  and  consequently  could  not  be  deemed  the  debt  of 
the  husband,  and  the  covenant  of  the  husband  was  merely  a  necessary 
covenant  for  the  purpose  of  confirming  the  debt.  So  where  the  wife, 
having  the  absolute  disposal  of  it,  appropriates  it  to  the  use  of  her  husband, 
that  fact  would  reach  the  original  contract,  but  still  resolves  itself  into  the 
same  principle  as  before,  and  makes  her  estate  liable.  Now,  as  to  ad- 
mitting parol  evidence,  I  confess,  in  giving  my  opinion  before,  as  to  the 
admissibility  of  parol  evidence,  it  was  too  extensively  given  :  the  case,  as 
it  is  stated,  without  parol  evidence  to  the  contrary,  is  the  case  of  a  wife 
having  subjected  her  estate  to  the  debt  of  her  husband,  by  joining  in  a 
mortgage  of  her  estate.  The  allegation  is  the  same  as  in  Tate  v.  Austin, 
that  it  was  meant  as  a  gift ;  but  there  it  was  a  vain  allegation,  and  not 
allowed.  If  so,  it  stands  thus,  that  she  suffered  a  sum  of  money  to  be 
raised  upon  her  estate :  if  this  had  been  by  fine,  and  a  trust  declared  to 
raise  1500/.  by  sale  or  mortgage,  for  the  benefit  of  the  husband,  it  would 
have  been  manifestly  never  the  debt  of  the  husband,  but  a  sum  of  money 
which,  by  the  terms  of  the  contract,  he  was  entitled  to,  and  so  much 
raised  out  of  the  inheritance  of  the  estate.  But  where  it  is  alleged  to  be  a 
transaction,  purporting  (not  only  upon  the  terms  of  the  instru- 
ment, but  by  other  evidence)  to  raise  a  sum  *of  money  for  pay-  [*214] 
ment  of  his  debts,  was  it  possible  to  give  parol  evidence  applicable 
to  the  transaction  itself,  so  as  to  prove  that  it  was  for  a  different  purpose, 
and  must  have  a  different  effect  from  that  which  the  instrument  purported, 
as  that  the  wife's  debts  had  been  paid  by  it,  and  the  application  had  been 
different  from  what  was  in  the  original  contemplation  of  the  parties, 
such  parol  declarations  must  be  admitted  to  that  extent;  and  there 
could  be  no  reason  for  rejecting  it :  (c)  but  when  I  thought  that  the  evi- 

(e)  See  2  Phil.  Et.  (Cowen  and  HiU's  notes)  306,  note,  298  to  page  156,  PI.  15 ;  Ram  on 
Aiaets,  ch.  29, 9  I,  p.  364. 
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dence  offered  in  this  case,  of  the  conversation  prior  to  the  hasband^s 
death,  ought  to  be  admitted,  I  went  beyond  the  cases ;  for  all  the  au- 
thorities are  where  the  fact  has  been  established  of  the  money  being 
actually  paid  to  another  account,  and,  consequently,  considered  as  never 
borrowed  by  the  husband,  because  never  received  by  hina.  But  to  say 
evidence  should  be  admitted  to  show  the  wife's  consent  that  the  money 
should  be  his,  as  attempted  here,  would  be  carrying  the  rule  of  evidence 
too  far ;  and  if  it  stood  upon  that  case,  the  wife  ought  to  have  the  estate 
exonerated  out  of  the  personal  assets  of  her  husband.  But  I  cannot  dis- 
tinguish this  case  from  the  case  of  the  heir  ;  for  if  the  heir  will  tell  the 
executor  to  pay  the  legacies,  and  that  he  will  not  press  him  for  the  exon- 
eration of  his  estate,  and  the  executor  pays  upon  that  assurance,  the 
executor  shall  not  be  called  upon  afterwards,  or  the  legatees  be  obliged  to 
refund.  It  would  be  contrary  to  the  rules  of  equity  to  say,  that  the  heir 
should  not  be  barred,  by  such  a  concession,  from  his  claim  ;  it  would  be 
countenancing,  as  it  were,  a  mere  fraud  upon  the  executor,  if  the  heir 
was  allowed  to  call  upon  him  after  such  a  disclaimer.  In  this  case,  she 
has,  by  her  declarations  to  the  executor,  clearly  disclaimed  her  right ;  and 
I  do  not  think  it  material  whether  the  legatee  were  paid  before  or  after 
this  concession ;  therefore,  the  bill  must  be  {d) 

Dismissed.  (6) 

(6)  Without  costs,  as  against  all  the  defendanto,  hot  the  mortgagees.  —  R.  L. 

(d)  See  Clancy,  RighU  of  Women  (Am.  ed.),  600,  et  seq. 

As  to  the  rights  of  the  wife,-  to  hare  her  estate  exonerated  in  cases  where  it  has  been 
pledged  for  her  husband's  debts,  or  to  stand  in  place  of  a  creditor  or  surety  in  respect  to  the 
debt  for  which  the  pledge  was  giren,  see  2  Story,  Eq.  Jur.  ch.  37,  f  1273 ;  2  Phil.  Et. 
(Cowen  and  Hiirs  notes)  306,  note,  298  to  page  156,  PI.  15,  and  cases  cited;  Clancy,  Rights 
of  Women,  ch.  12,  p.  589,  et  seq. ;  Ram  on  Assets,  ch.  29,  Si,  p.  363,  364 ;  ante,  201, 
noteXl). 


ScAL  t;.  BaowNTON  [Bbaunston.] 

(Reg.  Lib.  1790.  A.  fd.  80.) 

Bill  of  heir-at-law  against  devisee,  where  Texatious,  dismissed  with  costs. 

Bill  filed  by  the  heir-at-law^  against  the  devisee,  for  an  account  of  rents 
and  profits. 
[*215]      *An  issue  devisavtt  vd  non^  had  been  directed  at  the  hearing. 
Upon  the  trial,  a  verdict  was  given  for  the  defendant. 

Upon  the  cause  coming  on  for  further  directions,  the  heir  not  appearing, 
the  only  question  was  as  to  costs. 

Mr.  Mansfield  said,  the  rule  was,  that  where  an  heir  was  made  defend- 
ant, he  must  have  his  costs ;  but  where  he  is  plaintiff,  and  files  a  long 
bill  to  harass  the  devisee,  he  shall  pay  costs. 

Lord  Chancellor  dismissed  the  plaintiff's  bill,  with  costs,  (a) 

(a)  So  in  Luxton  v.  Stephens,  3  P.  W.  373,  it  was  said,  that  where  an  heir-at-law  is  plain- 
tiff, and  miscarries  in  his  snit,  he  shall  not  have  costs,  hut,  on  his  suit  appearing  to  be 
groimdless,  shall  pay  costs.  And,  in  general,  where  the  heir  comes  into  equity  instead  of 
bringing  an  ejectment  (thoogh  it  is  discretionary  in  the  Court),  costs  will  be  gi?en  against 
him.  Leman  v.  Alie,  Amb.  163  ;  Blinkhorne  v.  Feast,  1  Dick.  153  ;  Johnson  r.  Gardiner, 
ib.  313  ;  Gough  v.  Botevel,  ib.  396 ;  Beaumont  9.  Whiton,  cit.  ib.  Bnt  where  be  is  brought 
into  Court  as  a  defendant,  if  it  be  to  a  bill  by  a  devisor  to  perpetuate  testimony,  he  shall  have 
his  costs,  notwithstanding  his  haTing  cross-ezamined  the  plaintiff's  witnesses.  Bidulph  v. 
Bidnlph,  8  P.  W.  285  ;  Angell  v.  Brown,  dt.  ib. ;  Luxton  v.  Stepheos,  sup. ;  Hnmphray  «• 
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Hone,  2  Alk.  408 ;  Webb  v.  ClaTerden,  ib.  424 ;  Blinkhome  r.  Feast,  sop.  But  if  he  ex- 
amine witnesses  to  encounter  the  will,  he  shall  not  have  his  costs.  Reraey  r.  Eyre,  3  Atk. 
386  ;  Blinkhome  9.  Fra«t,  sup.  This  is  where  the  bill  does  not  pray  relief,  or  is  not  brouffht 
to  a  hearing.  If  it  is,  and  he  chooses  to  examine  witnesses,  the  question  of  costs  will  de- 
pend upon  the  circumsUnoes  ;  Gough  v.  Botevel,  sup.  ;  Blinkhome  r.  Feast,  sup. ;  White 
V.  Wilson,  13  Ves.  91.  He  has  also  a  right  to  demand  an  issue,  upon  which  ne  shall  have 
his  costs.  Beraey  v.  Eyre,  sup. ;  White  v.  Wilson,  sup.,  unless  he  sets  up  insanity,  or  any 
other  disability  against  the  person  who  made  the  wdl,  and  fails,  in  which  case  he  shall  not 
have  bis  costs,  ib.  ;  Wehb  r.  Clayerden,  sup.  But  it  must  be  a  very  strong  case  to  induce  the 
Court  to  mve  costs  against  him,  as  spoliaiion,  or  secreting  the  will.  Beraey  v.  Eyre,  sup. ; 
Tide  also  The  Attomey-Genend  o.  The  Haberdashers'  Company,  post,  vol.  It.  173.  —  JStfen. 


Armstrong  v.  Eldridoe. 

(No  Entry.) 

Testator  gave  a  residue  to  trastees  to  pay  the  interest  to  four  persona  for  life,  and  after 
decease  of  the  survivor,  then  to  divide  the  principal  among  their  children ;  two  died :  the 
interest  shall  be  paid  to  the  other  two.  Though  the  worc^  *'  share  and  share  alike,"  in  a 
will,  generally,  create  a  tenancy  in  common,  they  cannot  do  io  where  there  is  an  express 
join  tenancy.  (1) 

The  testator  gave  the  residue  of  his  real  and  personal  estate  to  trustees, 
in  trust  to  sell  and  apply  the  interest,  proceeds,  and  profits  thereof,  from 
time  to  time,  to  the  use  of  his  grandchildren,  Frances  Armstrong,  Char- 
lotte Armstrong,  Rebecca  Armstrong,  and  Mary  Armstrong,  equally  be- 
tween them,  share  and  share  alike,  for  and  during  their  several  and 
respective  natural  lives ;  and  from  and  immediately  afler  the  decease  of 
the  survivor  of  them,  in  trust  to  pay  and  apply  the  principal  money,  to, 
and  among  all  and  every,  the  children  of  his  said  grand-daughters,  equally 
to  be  divided  between  them,  share  and  share  alike. 

Two  of  the  grand-Klaughters  were  now  dead,  leaving  children.  The 
question  was,  what  should  become  of  the  interest  which  the  two  deceased 
grand-daughters  took,  until  the  death  of  the  survivor.  The  children  of 
the  deceased  grandchildren  claimed  them,  their  mothers  being  tenants  in 
common,  therefore,  there  being  no  survivorship. 

But,  Lord  Chancellor  said,  that  though  the  words  **  equally  to  be 
divided,"  and  '*  share  and  share  alike,'*  were,  in  general,  construed,  in  a 
will,  to  create  a  tenancy  in  common,  (a)  yet,  where  the  context  shows  a 
joint-tenancy  to  be  intended,  the  words  should  be  construed  accordingly ; 
and  that,  in  this  case,  it  was  evident,  that  the  interest  was  to  be 
divided  among  four,  while  four  were  *alive ;  among  three,  while  [*f216] 
three  were  alive ;  and  nothing  was  to  go  to  the  children,  while 
any  one  of  their  mothers  were  living ;  and  declared  the  whole  interest  to 
belong  to  the  two  living  grand-daughters,  by  survivorship. 

(1)  And  so  in  the  oonverse;  where  words  of  jointenancy  are  coupled  with  directions 
amounting  to  a  division,  there  will  be  a  tenancy  in  common.  Vide  Perkins  v.  Bajniton, 
antea,  1  toI.  1 18,  and  the  note.  As  to  words  of  division  constituting  a  clear  tenancy  in  com- 
mon, vide  Jolifie  v.  East,  antea,  26  ;  Martin  v.  Wilson,  postea,  324,  and  in  Jenner  v.  Jenner, 
10  Ves.  569.     ^  See  Bayard  r.  Smith,  14  Ves.  474  ;  Scott  v.  Bargeman,  2  P.  Wms.  68.  > 

(a)  See  Drayton  v.  Drayton,  1  Desaus.  329  ;  Bunch  v.  Hurst,  3  Desaus.  288 ;  Westcott  v. 
Cady,  5  John.  Ch.  334  ;  Stewart  v.  Gamett,  3  Sim.  399. 

A  deed  of  an  estate  to  two  "jointly  and  seyerally'*  was  held  under  the  statute  of  Massa- 
chusetts of  1786,  to  create  a  tenancy  m  conmion.  Miller  v.  Miller,  16  Mass.  61.  See  farther, 
on  the  creation  of  joint  estates  or  estates  in  common,  Joliffe  v.  East,  ante,  27,  and  notes  ; 
Pukins  9.  Baynton,  1  Bro.  C.  C.  118,  and  notes. 
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Ex  parte  Cator,  in  the  Matter  of  Whitcsidc,  a  Bankrupt. 

Charging  a  bankrupt  in  ezecntion.  after  the  commission,  is  an  election  to  proceed  at  law ; 
and  the  creditor  cannot  afterwards  proceed  under  commission.  (1) 

Petition  to  be  at  liberty  to  prove  a  debt,  the  proof  of  which  had  been 
refused  by  the  commissioners ;  the  ground  of  refusal  was,  that  the  bank- 
rupt had  been  charged  in  execution  after  the  bankruptcy,  and  after  he 
had  obtained  his  certificate ;  that  the  debt  was,  therefore*  discharged. 

It  was  argued  by  Mr.  Solicitor-General^  and  Mr.  Mitford^  that,  although 
a  creditor  having  a  debtor  in  execution  before  the  bankruptcy,  will  not 
prevent  him  from  proving ;  yet,  that  charging  him  in  execution  after  the 
commission,  is  such  an  election  as  the  creditor  must  abide  by ;  in  law* 
he  has  been  paid.  A  party  cannot  proceed  against  the  gobds,  after  the 
body  is  discharged  by  process  of  law.  If  a  debtor  dies  in  execution,  the 
creditor  may  proceed  against  the  goods ;  but  that  was  in  consequence  of 
21  Ja.  1,  c.  4,  so  that  it  seems  to  require  a  positive  act  of  Parliament.  It  is 
a  particular  indulgence,  to  permit  a  creditor  to  prove,  when  he  has  the 
bankrupt  in  execution  before  the  commission ;  and  that  on  the  ground, 
that  the  law  has  taken  from  the  bankrupt  all  his  effects,  with  which  he 
could  pay  the  debt,  to  which  the  creditor  probably  looked ;  but  after  the 
commission,  the  creditor  must  know  that  there  was  nothing  to  choose  be* 
tween  but  the  body  and  the  commission. 

Lord  Chancellor.  I  really  think  the  taking  in  execution  after  the 
commission,  is  an  election  not  to  come  in  under  the  commission ;  and, 
having  made  this  election,  the  creditor  must  abide  by  all  the  consequences 
of  the  certificate.  He  may  assent  to,  or  dissent  from  the  certificate,  in  order 
to  assist  that  legal  remedy,  but  still  he  cannot  receive  any  benefit  from  the 

commission. 
[*217]     *The  matter  stood  over,  and  coming  on  again, 

Mr  Mansfield  cited  a  case  ex  parte  l&chKn,  2d  Feb.  1785, 
where  the  creditor  having  taken  the  bankrupt  in  execution,  after  the  com- 
mission, and  having  discharged  him,  still  was  not  suffered  to  prove  hb 
debt,  having  taken  the  highest  satisfaction  the  law  knows.  But  at  the 
same  time,  he  contended  it  was  reasonable,  that  whether  he  had  taken 
him  before  or  after  the  commission,  he  might  still  be  at  liberty  to  make 
an  election  to  take  a  dividend ;  that  commencing  an  action  is  not  an  elec- 
tion ;  and,  if  commencing  is  not  so,  why  should  proceeding  be  considered 
as  such  ? 

Lord  Chancellor  said,  the  right  way  was,  for  the  creditor  to  <^>ply  for 
leave  to  prove,  in  order  to  assent  to,  or  dissent  from,  the  certificate.  If 
the  creditor  has  lost  his  debt  by  a  blunder  it  is  a  pity,  but  he  has  made 
his  election. 

The  bankrupt  was  discharged  out  of  custody  by  compromise.  (2) 

(1)  Tide  S.  P.  Ex  parte  Warder,  antea,  191,  and  the  notes. 

(2)  Sir  J.  Simeon's  notes  state  tne  petition  was  dismissed,  S9th  Jan.  1791. 
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Heathcotc  t7.  Mainwaring.     Rolls,  1st  Feb. 

A  real  composition  cannot  be  estmblitbed  witboat  showing  the  deed  by  which  it  was  created, 

or  proTing  its  existence. 

In  this  case  it  was  stated  by  Mr.  Lloyd^  and  admitted  by  the  counsel  ibr 
the  defendant,  that,  in  the  cases  of  Robinson  v.  Appleton^  (!)  and  in  Howes 
v.  Swain,  (2)  Exchequer  sittings  after  Trinity  1789,  it  was  settled,  that 
a  real  composition  could  not  be  established  without  showing  the  deed  by 
which  it  was  created,  or  proving  the  actual  existence  of  such  a  deed  ;  (a) 
for,  otherwise,  every  bad  modus  would  be  set  up  as  a  real  composition  ;  and 
there  would  be  no  line  drawn  between  them.  And  the  Master  of  the  Rolls 
agreed  this  to  be  so. 


li 


1)  Robinson  v.  Appleton,  4  Wood^  Tithe  Cas.  10,  and  3  Gwill.  1101. 
;2)  4  Wood,  T.  Ca.  313,  and  2  Cox,  179. 


(a)  The  doctrine  upon  this  sabject  was  very  ably  stated  in  the  elaborate  ar||imients  of  the 
majority  of  the  judges,  who  delivered  their  opinions  in  the  House  of  Lords,  in  the  case  of 
Knight  V.  Halsey,  2  B.  &  P.  206,  et  seq.  It  seems  to  hare  been  invariably  holden,  that 
some  evidence  must  be  adduced  to  show  that  soch  an  agreement,  though  lost,  did  once  exist, 
vide  the  passage  from  the  Year  Book,  34  H.  6,  36,  there  cited.  Rotheram  v.  Fanshaw,  3 
Atk.  698  ;  Bennet  v.  Neale.  Wightw.  324  ;  Chatfield  v.  Fryer,  1  Price,  263.  Therefore,  in 
the  case  of  Sawbridge  r.  Benton,  2  Anstr.  37,  where  instruments  were  giren  in  evidence, 
which  stronglT  denoted  that  such  an  agreement  must  have  taken  place,  as  they  related,  with 
a  reasonable  degree  of  probability,  more  particularly  to  such  a  transaction  than  to  any  other, 
the  real  composition  was  supported  ;  vide  also  the  observations  of  Eyre,  C.  J.,  in  Bolton  v. 
The  Bishop  of  Carlisle,  2  H.  Bl.  263. 

The  doctrine  upon  the  subject  of  exemption  from  payment  of  tithes,  which  is  similar  to 
the  above,  is  contained  in  the  luminous  judspient  of  Lord  Northington  in  Fbnsbaw  v,  Roth- 
eram, printed  from  his  Lordship's  MSS.,  1  Kden,  376.  The  subsequent  decisions,  which  are 
numerous,  are  collected  in  the  Editor's  nete  to  it.  —  Edetu 


Gbecn  v.  Lowks. 
(Reg.  Lib.  1790.  A  foL  145.  b.) 

InjonctioQ  against  purchaser  on  behalf  of  creditor  to  restrain  payoient  to  heir.  (1) 

Bill  by  creditors  against  the  executor,  heir,  and  purchaser  of  a  real 
estate  charged  for  payment  of  debts. 

•Mr.  Stanley  moved  for  an  injunction  on  the  purchaser  of  the  [•SIS] 
estate,  which  had  descended  on  the  heir,  to  restrain  him  from  pay- 
ing the  purchase-money  to  the  heir. 

There  was  an  affidavit  that  there  was  little,  if  any,  other  fund  for  pay- 
ment of  the  debts,  besides  this  estate. 

The  defendant  had  not  answered,  but  had  obtained  orders  for  time. 

Injunction  ordered,  till  answer,  or  (2)  further  order,  (a) 

(1)  If,  however,  a  purefaaser  pays  his  money  without  notice  of  the  debts,  he  is  »fe  both 
against  the  heir-at-kw  and  devisee.  Vide  Sugden,  Vend.  <t  Purch.  435.  note,  and  Mathews 
V,  Jones,  2  Anstr.  606,  there  cited.  See  farther,  as  to  purchasers.  Smith  v.  Ouyon,  antea,  1 
vol.  186,  with  the  notes,  and  Williamson  v.  Curtis,  antea,  96. 

(2)  "  And"  further  order.  —  R.  L. 

(a)  See  3  Sugden,  Vend.  <t  Purch.  (6th  Am.  ed.)  97  [163] ;  Bden  on  Injunct.  (2d  ed.) 
840,  341  :  2  Sto^,  Eq.  JuT.  ch.  23,  9  907,  9  964  ;  Hawkshaw  JP.  Parkins,  2  Swanst,  649 ; 
Hine  V.  Handy,  1  John.  Ch.  6  ;  Reeve  v.  Parkins,  2  Jac.  &  Walk.  390. 
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Atkinson  v.  Leonard. 
(Reg.  Lib.  1790.  A.  fol.  222.) 

Writ  of  ne  exeat  regiio  obtained  by  one  inhabitant  of  Antigua,  against  another  [casually  in 
this  country,]  (1)  upon  a  bond  stated  in  the  bill  to  be  lost,  discharged,  on  giving  securitv  to 
abide  by  the  decree.  Writ  of  ne  exeat  must  be  upon  an  equitable  demand.  Though  a 
court  of  law  will  permit  a  plaintiff  to  declare  upon  a  lost  bond,  that  does  not  oust  the  con- 
current jurisdiction  of  this  Court.  (2) 

Motion  to  discharge  a  writ  of  ne  exeat  regno,  obtained  against  the  defend- 
ant The  affidavit  made  by  the  plaintiff,  upon  which  the  writ  was  obtained, 
stated,  that  the  plaintiff,  who  lived  in  Antigua,  had  formed  an  intimacy 
with  the  defendant,  who  then  lived  in  the  same  island ;  that  in  the  year 
1765,  the  defendant  being  embarrassed  in  his  circumstances,  the  plaintiff 
had  assisted  him,  by  paying  off  some  debts,  and  becoming  security  for 
others,  and  continued  so  to  do  till  the  year  1768 ;  when  other  creditors 
of  the  defendant,  to  whom  he* had  given  bonds,  with  warrants  of  attorney 
to  confess  judgment  thereon,  becoming  pressing  for  their  demands,  and 
having  entered  up  their  judgments,  the  plaintiff  made  out,  and  furnished 
the  defendant  with,  an  account  of  moneys,  by  him  advanced  and  paid  for 
the  defendant;  requesting  him  to  give  the  plaintiff  a  bond  and  warrant  of 
attorney  to  confess  judgment,  to  put  him  on  the  same  footing  with  the 
other  creditors;  and  the  defendant,  in  the  month  of  May,  1768,  accord- 
ingly, gave  the  plaintiff  his  bond  and  warrant  of  attorney,  for  securing  to 
the  plaintiff  the  balance  due  to  him  on  the  said  account,  with  interest 
at  6/.  per  cent.  Which  balance,  to  the  best  of  the  plaintiffs  recollection 
and  belief,  amounted  to  800/.,  current  money  of  Antigua,  equal  to  450/. 
sterling.  The  affidavit  farther  stated,  that,  in  the  year  1766,  a  treaty  of 
marriage  took  place  between  the  plaintiff  and  his  wife,  the  defendant's 

sister,  and  a  treaty  with  the  defendant's  father,  for  that  purpose, 
[•219]   who  promised  to  •enter  into  a  bond,  for  securing  600/.,  as  part  of 

the  daughter's  portion  ;  that  the  plaintiff  came  from  Dominica  to 
England,  leaving  his  wife  and  her  mother  in  the  care  of  his  house ;  and, 
in  the  plaintiff's  absence,  the  defendant  made  a  visit  to  plaintiff's  wife ; 
that,  soon  after  the  plaintiff's  return  to  Dominica,  and  wanting  money,  he 
found  it  necessary  to  press  the  defendant  for  the  money,  secured  by  the 
bond  and  warrant  of  attorney;  that  on  searching  his  bureau,  where  he 
used  to  keep  the  said  bond  and  warrant  of  attorney,  he  discovered  that 
they,  together  with  other  papers,  had  been  taken  away,  and  he  had  never 
since  been  able  to  find  the  same ;  that  the  father  of  the  defendant,  and 
plaintiff's  wife,  dying  in  January,  1783,  intestate,  leaving  defendant  and 
plaintiff's  wife,  his  only  children,  and  his  widow,  surviving  him,  his  next  of 
kin,  and  entitled  to  his  personal  estate ;  and  the  widow  soon  afler  dying, 
and  leaving  the  defendant  and  plaintiff's  wife  her  next  of  kin,  and  the 
father  dying  possessed  of  about  1950/.  currency,  equal  to  about  1 100/.  ster- 
ling, and  the  mother  being  possessed  of  about  550/.  sterling,  the  plaintiff 

(1)  Vide  S.  P.  1  Vea.  &  Beames,  129,  132, 133  ;  and  see  further  per  Lord  Eldon,  C,  ia 
approbation  of  the  principle,  in  Etches  r.  Lance,  7  Ves.  418,  though  his  Lordship  said  the 
principal  case  was  a  most  distressing  one.  Stuart  v.  Graham,  19  Ves.  316.  Upon  the  sub- 
icct  generally,  &c.  see  Mr.  Beames's  Treat,  on  Ne  Ex.  pp.  30,  38,  44,  47,  60.  Hyde  v. 
Whitefield,  19  Ves.  342,  dtc.  •<  See  also  Woodward  r.  Schatzell,  3  John.  Ch.  412 :  Ifitchell 
V.  Bunchy  2  Paige,  606,  617  -  620 ;  2  Story,  Eq.  Jur.  ch.  41.  §  1474,  and  note  at  the  end  of 
that  section  ;  De  Carriere  r.  De  Calonne,  4  Ves.  677  ;  Boddam  v.  Hetherington,  6  Ves.  91 ; 
Dick  e.  Swinton,  1  Ves.  6t  Bea.  371.  J^ 

(2)  See  likewise  per  Lord  Eldon,  C,  Ex  parte  Greenway,  6  Ve§.  818,818 ;  Bromley  v. 
HoUand,  7  Ves.  19,  20 ;  E.  I.  Co.  f».  Boddam,  9  Ves.  466,  &c.  &c. 
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claimed,  in  right  of  his  wife,  one  moiety  of  those  sums.  The  affidavit 
farther  stated,  that  about  June,  1789,  the  defendant's  wife  being'in  a  bad 
state  of  health,  the  defendant,  together  with  his  wife,  came  to  England, 
for  medicaJ  advice,  and  arrived  in  England  in  July  following  ;  and  the 
plaintiff  following  him,  arrived  in  England  soon  after  him;  and,  upon 
various  applications  to  the  defendant,  having  been  able  only  to  obtain  the 
payment  of  10/.,  on  account  of  his  demands,  and  the  defendant  intending 
shortly  to  return  to  Tortola ;  the  plaintiff  had  fiied  his  bill  for  the  recovery 
of  his  demands.  '^  Saith,  that  there  is  now  justly  due,  and  owing,  from 
the  said  defendant  to  this  deponent,  upon,  or  by  virtue  of,  the  said  bond  and 
warrant  of  attorney,  the  sum  of  900/.  sterling ;  and  he  verily  believes,  that 
upon  the  taking  the  account  of  the  estates  of  the  defendant's  father  and 
mother,  possessed  by  defendant,  there  would  appear  to  be  due  to  plaintiff 
and  his  wife,  for  their  distributive  share,  550/.,  besides  interest :"  and  the 
plaintiff  further  said  that  he  was  in  Tortola  when  the  defendant  came  to 
England,  and  understood,  that  his  whole  business  was  to  attend  his  wife, 
for  advice,  who  died  in  November  last ;  and  the  defendant  intended  to  re- 
turn (about  Christmas  last)  to  Tortola :  and,  that  if  the  defendant  was 
permitted  to  leave  the  kingdom,  without  giving  security  to  answer  plain- 
tiff's demands,  he  verily  believed  he  should  be  in  great  danger  of 
losing  the  same.  When  *this  application  was  made  to  the  Lord  [*220 
Chancellor,  for  a  writ  of  ne  exeat  regnOy  against  the  defendant,  his 
Lordship  though,  that  the  plaintiff  had  laid  a  sufficient  ground  for  the  writ, 
with  respect  to  the  money  lent  and  advanced  for  the  plaintiff,  but  not  to 
the  extent  of  his  demand  in  right  of  his  wife,  to  a  moiety  of  the  personal 
estate  of  the  defendant's  father  and  mother ;  and,  therefore,  by  his  order 
of  the  29th  November,  1790,  directed  the  writ  to  be  marked  for  900/. 

Upon  this  writ,  the  defendant  was  arrested,  and  gave  bail ;  and  put  in 
his  answer  to  the  plaintiffs  bill,  admitting  the  execution  of  the  bond  and 
warrant  of  attorney,  but  stating  claims  upon  the  plaintiff;  and,  in  particu* 
lar,  denying  that  anything  was  due  to  him  in  right  of  his  wife,  from  the 
estate  of  defendant's  father  and  mother ;  they  not  having  left  sufficient 
property  to  discharge  their  debts. 

Mr.  Soiiciior^Oeneral,  supported  by  Mr.  Mansfield  and  Mr.  jSitee/e,  now 
moved,  that  the  writ  of  ne  exeat  regno  might  be  discharged,  and  the  de- 
fendant discharged  out  of  custody. 

They  argued  this  on  several  grounds  ;  1st.  It  was  a  writ  of  ne  exeat  regno, 
to  restrain  a  man  from  returning  to  his  own  country,  from  whence  he 
came  with  the  plaintiff's  knowledge,  and  for  a  legal  purpose,  the  having 
proper  medical  advice  for  his  wife,  not  for  the  purpose  of  avoiding  process ; 
and  the  bill  was  only  filed  when  the  defendant  was  just  going  home,  though 
the  plaintiff  had  been  a  considerable  length  of  time  in  this  country.  This 
was  originally  a  prerogative  process,  and  has  been  only  extended  to  the 
subject  in  cases  where  the  defendant  was  leaving  the  kingdom  for  the  pur- 
pose of  avoiding  the  process  of  the  Court,  Pract.  Reg.  251.  That  cannot 
be  the  case,  where  the  party  is  going  home  to  the  same  country,  which  is 
the  country  of  the  plaintiff,  where  all  the  accounts  are,  and  where  the 
same  justice  may  had  be  as  here.  In  Robertson  v.  Wilkie,  Amb.  177,  the 
case  is  not  stated,  but  it  appears  to  be  a  writ  to  restrain  the  defendant  from 
returning  to  Minorca  ;  and  the  reason  why  Lord  Hardwicke  ordered  se- 
curity to  be  given,  was,  that  there  was  no  faith  between  the  parties,  as  to 
havin"^  justice  where  they  resided,  as  there  is  between  persons  living  in 
the  English  colonies.  Lord  Northington  refused  a  writ  of  ne 
exeat,  on  this  very  ground.    •Secondly,  this  is  a  mere  legal  debt,  [•221] 
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for  which  the  plaintiff  might  hold  the  defendant  to  bail;  and, 
therefore,  is  not  entitled  to  this  process,  which  mast  be  upon  a  debt  of 
merely  an  equitable  nature,  2  Atk.  210.  Then  what  is  the  nature  of  this 
demand  1  The  plaintiff  does  not  swear  positively  to  one  shilling  being 
due.  It  is  only,  that  he  had  been  used  to  adrance  money  for  the  defend- 
ant, and  had  given  security  for  his  debts ;  that  he  desired  him  to  give 
him  a  security  equal  to  that  he  had  given  his  other  creditors ;  and,  that 
the  defendant  gave  him  a  bond  and  warrant  of  attorney  to  confess  judg- 
ment for  the  balance,  which  amounted  to  800/.  currency,  equal  to  about 
400/.,  to  the  plaintiff*s  recollection  and  belief  If  the  security  required  by 
this  warrant  be  in  analogy  to  bail,  this  manner  of  swearing  would  not  be 
sufficient  to  hold  a  defendant  to  bail ;  the  sum  must  be  positively  sworn  to. 
The  plaintiff  says,  afterwards,  that  there  is  now  900/.  due  to  him  ;  which, 
standing  by  itself,  is  positive  ;  but  is  here  manifestly  founded  on  the  balance ; 
so  that  it  is  impossible  the  plaintiff  can  be  positive  as  to  his  debt,  and  can- 
not make  that  sort  of  affidavit  which  is  necessary  to  restrain  the  defend- 
ant from  going  home.  If  900/.  is  due,  it  is  a  legal  debt ;  but  the  bond 
and  warrant  of  attorney,  being  money  to  secure  a  balance,  does  not  alter 
the  nature  of  the  original  debt.  Not  like  a  bond  for  a  certain  sum,  which 
shows  the  nature  of  the  contract  The  defendant  swears,  in  his  answer, 
it  was  only  for  the  balance.  But  it  will  be  objected,  that  the  bond  and 
warrant  of  attorney  being  lost,  makes  it  an  equitable  demand.  Notwith- 
standing this,  the  defendant  might  have  been  held  to  bail.  In  Reed  ▼.  Broek- 
man,  3  Term  Reports,  151,  a  deed  of  release  was  pleaded  as  lost,  and 
allowed. 

Mr.  Le  Mesurter,  as  amicus  curia,  stated  a  case  of  Totty  v.  NeshHy  in 
B.  R.  Trin.  24  Geo.  3  (cited  3  Teim  Rep.  153,  note),  where  an  action 
was  brought  on  a  bond  as  an  existing  instrument,  and  profert  made :  the 
defendant  prayed  oyer  :  Peckham  moved  for  the  plaintiff  to  dispense  with 
the  oyer,  on  account  of  the  original  bond  being  lost,  upon  giving  a  copy  of 
it ;  BulUr  J.  said  that  they  might  have  declared  on  the  bond  as  lost ;  and 

the  Court  gave  the  plaintiff  t  leave  to  alter  the  declaration. 
[•222]     •Mr  Lloyd,  and  Mr.  King,  for  the  plaintiff.     Nobody  can  read 

the  affidavit  without  being  satisfied  of  the  money  being  due  :  the  de- 
fendant admits  giving  the  bond,  but  only  says,  generally,  that  there  is  not 
so  large  a  balance  due.  We  admit  that,  in  order  to  authorize  the  issuing  of 
this  process,  the  demand  must  be  an  equitable  demand ;  but  the  affidavits 
must  be  positive,  and  the  persons  proper  objects  of  the  application.  Ist. 
With  respect  to  its  being  an  equitable  demand :  wherever  a  man  has  lost 
his  bond,  he  may  come  for  a  remedy  into  a  court  of  equity ;  no  action  has 
ever  been  supported  on  a  lost  bond.  If  there  are  any  declarations  of  that 
sort,  they  are  not  those  of  the  whole  Court.  In  the  case  in  the  Term 
Reports,  Grose,  J.  differed :  that  case  was  a  distress  for  a  rent*charge,  to 
which  a  release  was  pleaded,  which  had  been  lost,  and  it  was  so  pleaded 
for  the  sake  of  the  Court's  presuming  the  release,  where  the  rent-charge 
had  not  been  demanded  for  a  great  length  of  time.  In  JVkiifield  v.  Fausset, 
1  Ves.  387,  Lord  Hardwicke  says,  the  loss  of  a  deed  is  not  always  a 
ground  to  come  into  a  court  of  equity  ;  but  if  a  man  has  lost  a  bond,  he  is 
entitled  to  come  into  a  court  of  equity,  because  he  cannot  declare  without 
making  profert,  the  defendant  being  entitled  to  oyer;  and  he  cited 
several  cases,  which  are  mentioned  at  the  end  of  the  report.  So  Wahnsiey 
T.  Chiid,  1  Vesey  341.     As  no  cases  are  cited  to  the  contrary,  your  Lord- 

i  The  bond  had  been  destroyed  by  the  defendant. 
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ship  will  not  saj  this  is  a  legal  demand.  As  to  the  affidavit  being 
positive,  it  has  been  laid  down,  that  where  the  demand  was  for  an  account, 
and  the  plaintifis  swore,  that  they  verily  believed  a  certain  sum  was  due, 
the  writ  was  issued ;  the  plaintiffs  were  the  next  of  kin  of  a  testator.  Mr. 
Solicitor-General  has  said  that  the  defendant  came  here  for  a  particular 
purpose,  and  made  no  application  till  he  was  just  setting  off  upon  his  return. 
The  affidavit  states,  that  demands  had  been  made  in  the  West  Indies. 
The  defendant  came  hither  in  1788,  his  wife  died  in  1789,  yet  he  contin- 
ues to  stey  here.  It  is  not  sufficient  to  say,  that  both  the  plaintiff  and 
defendant  lived  in  the  islands.  The  case  in  Ambler  does  not  state  the 
circumstances,  and  does  not  apply  to  this  case  :  it  did  not  proceed  on  the 
j^ound  of  the  parties  being  abroad.  In  a  case  of  Collingridgt  v.  Monk^ 
in  1766,  the  defendant  was  usually  resident  in  Jamaica,  and  only  occa- 
sionally resident  here,  yet  the  writ  was  granted.  If  I  lend  money  to  a 
man  on  his  bond,  he  is  my  debtor,  wherever  he  goes.  It  is  said,  it 
is  hard  to  make  him  account  here,  but  there  is  no  doubt  the  •ac-  [•^SS] 
count  must  go  on  :  the  only  question  is,  whether  we  shall  have  a 
security  to  obey  the  decree  when  made. 

Mr.  Solicitor-General,  in  reply.  The  very  case  determined  in  the 
Court  of  King's  Bench  is  put  by  Lord  Hardwicke,  in  the  case  cited. 
Consider  what  sort  of  equality  would  be  put  between  the  plaintiff  and 
defendant,  by  the  doctrine  now  held.  The  defendant  might  plead  a 
release,  lost  by  time  and  accident,  but  the  plaintiff,  who  had  lost  his  bond, 
could  have  no  benefit  In  the  case  mentioned,  of  Totty  v.  Nesbit,  it  was 
a  bond  declared  upon,  with  a  firq/er^ ;  the  declaration  was  afterwards 
amended,  and,  upon  the  trial,  the  loss  of  the  bond  was  proved,  and  a 
notorial  copy  produced,  upon  which  the  plaintiff  recovered.  Therefore, 
the  plaintiff  has  a  remedy  at  law,  and,  in  such  case,  the  Court  will  not 
usually  grant  a  writ  of  ne  exeat.  This  is  not  a  writ  sued  out  of  course ;  a 
case  must  always  be  established  for  it  The  defendant,  by  his  answer, 
swears  positively,  that  the  plaintiff,  on  the  balance  of  accounts,  was 
indebted  to  him.  No  account  is  given  for  the  delay  in  filing  the  bill ; 
although  the  plaintiff  has  stated  that  he  came  hither  to  enforce  his  demand 
against  the  defendant  There  are  courts  of  judicature  in  the  islands, 
where  the  papers  and  other  evidences  are,  which  are  competent  to  decide 
between  the  parties. 

Lord  Chancellor.  The  real  question  is,  whether  there  is  a  sufficient 
equitable  demand  to  sustain  this  equitable  process.  I  should  be  sorry  a 
process  should  depend  on  so  precarious  circumstances  as  those  stated. 
The  case  in  Ambler  did  not  go  to  the  length  now  urged ;  the  Court 
thought  he  must  give  security  to  the  extent  of  the  demand.  Lord 
Hardwicke  is  there  made  to  take  a  difference  between  the  English  law, 
as  administered  at  Gibraltar,  and  the  Spanish  law  at  Minorca.  In  both 
cases  justice  would  be  equally  certain.  Lord  Northington  thought  the 
process  ought  not  to  be  extended  to  foreigners ;  that  could  only  apply 
where  the  justice  of  the  case  would  be  equally  certain  to  be  done.  When 
the  question  is  only  between  a  ne  exeat  regno,  and  taking  security,  I 
easily  lean  to  the  latter ;  because,  beyond  securing  the  demand,  I  think 
there  is  no  reason  for  the  ne  exeat.  (3)  The  justice  of  the  Court  being 
satisfied,  I  think  it  would  be  better  to  abandon  the  process,  than  to  apply 

(3)  See  the  references  in  note  (i),  antes. 
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it  where  the  purpose  can  be  answered  by  giving  security :  it  should  be 
used  only  to  compel  the  party  to  abide  by  the  justice  of  the  case,  (a) 
[*224]  *I  shall  not  contradict  the  case  in  the  King's  Bench  ( Totiy  y. 
Nesbit)  being  law;  but  the  question  is,  whether  this  Court  is 
ousted  of  its  jurisdiction,  so  that  a  demurrer  would  lie  to  a  bill,  for  a  lost 
bond,  and  it  must  be  dismissed :  I  thought  there  had  not  been  any  such 
way  of  declaring,  but  there  must  be  a  proftrt ;  but,  as  it  is,  there  must  be 
proof  of  the  bond^s  having  had  existence  and  being  lost.  (6)  But  it  does 
not  follow,  because  the  court  of  law  will  give  relief,  that  this  court  loses 
the  concurrent  jurisdiction  which  it  has  always  had :  and  till  the  law  is 
clear  upon  the  subject,  the  Court  would  not  do  justice  in  refusing  to 
entertain  the  jurisdiction.  (4)  (c) 

Therefore  the  writ  must  be  discharged,  on  giving  such  security  as  the 
Master  shall  think  proper,  to  pay  what  shall  be  found  due  upon  the 
account.  (5)  {d) 

(4)  See  the  references  in  note  (2),  aotea. 

(6)  The  order  directed  security  to  be  given  to  answer  the  plaintiff's  demands  to  the  extent 
of  2500/.,  if  so  much  should  ultimately  be  found  due  from  him  to  the  plaintiff.  —  R.  L. 

(a)  2  Story,  Eq.  Jur.  ch.  41,  f  1470,  f  1471,  f  1472.  f  1473,  f  1474,  §  1475  ;  Seymour  v. 
Hazard,  1  John.  Ch.  1 ;  Flack  v.  Holme,  1  Jac.  &  Walk.  405,  413,  414  ;  Jenkins  r.  Parkin- 
son, 2  Mylne  &.  Keen,  5  ;  Wyatt's  Prac.  Ree.  289  ;  Beames  on  Ne  Exeat,  p.  26  •  23  ;  Blaydes 
V.  Calvert.  2  Jac.  &  Walk.  21 1,213 ;  Smedbergv.  Mark,  6  John.  Ch.  13S ;  Porter  v.  Spencer, 
2  John.  Ch.  169,  170 ;  1  Smith,  Ch.  Pr.  (Am.  ed.)  ch.  18,  p.  676,  et  sea. 

This  writ  is  in  the  nature  of  equitable  bail,  and  will,  accoitlinffly,  only  oe  granted  where  the 
demand  is  of  an  equitable  character,  and  not  due  or  recoverable  at  law.  Mitchell  v.  Bnnch| 
2  Paige,  606  ;  Brown  v.  Haff,  6  Paige,  235  ;  Seymour  r.  Hazard,  and  Smedberg  v,  Mark,  ubi 
supra ;  De  Rivafinoli  v.  Corsetti,  4  Paige,  264  ;  Graham  on  Juris.  677. 

[Mr.  Cox,  in  a  Talnable  note  to  Dunne's  case,  1  P.  W.  262,  notices  the  two  exceptions  to 
the  rule,  that  this  writ  shall  not  issue  for  a  mere  legal  demand,  for  which  the  defendant 
might  have  been  holden  to  bail,  viz.  1st,  at  the  instance  of  a  wife  suing  in  the  spiritual  court 
for  alimony;  as  to  which,  vide  Shafloe  v.  Shaftoe,  7  Ves.  171  ;  Dawson  v.  Dawson,  ib.  173  ; 
Oldham  v.-Oldham,  ib.  416  ;  Haffey  v.  Haffey,  14  Ves.  261.  Mr.  Beames's  Brief  View,  30, 
Sue.  et  seq.  ;  and,  2dly,  in  matters  where  the  courts  of  law  and  equity  have  a  concurrent 
jurisdiction  ;  as  to  which,  vide  Russell  v.  Ashby,  6  Ves.  96  ;  Jones  v.  Simpson,  8  Ves.  693 ; 
Hannay  v.  M'Entire,  11  Ves.  56 ;  Jones  v.  Alephsin,  16  Ves.  471  ;  also  Mr.  Beames's  Trea- 
tise, cit.  sup.  —  Eden.] 

The  exceptions  to  the  rule,  that  this  writ  lies  only  upon  equitable  debts,  as  laid  down  by 
Mr.  Justice  Story,  are,  1st,  alimony,  as  above  ;  2d,  the  case  of  account,  on  which  a  balance  is 
admitted  by  the  defendant,  but  a  larger  claim  is  insisted  on  by  the  creditor.  2  Story,  Eq. 
Jur.  ch.  41j  S  1471,  f  1472,  S  1473.  See  Denton  v.  Denton,  1  John.  Ch.  364,  441.  See  also 
the  cases  cited  above,  and  1  Hoff.  Ch.  Pr.  ch.  2,  f  8,  p.  92,  93,  in  note. 

(6)  See  1  Story,  Eq.  Jur.  ch.  4,  S  81  ;  Powers  v.  Ware,  2  Pick.  469 ;  1  Chitty,  PI.  (7th 
Lond.  ed.)  378,  379,  (9th  Am.  ed.)  366. 

(c)  Shields  v.  Commonwealth,  4  Rand.  641  ;  1  Story.  Eq.  Jur.  ch.  4,  f  81,  et  seq.  Courts 
of  chancery  take  jurisdiction  to  ^ve  relief  in  cases  or  lost  or  destroyed  bonds,  notes,  6bc.  on 
the  ground  of  being  able  to  furnish  more  adequate  indemnity  to  the  defendant  than  courts  of 
law.  Irwin  v.  Planters'  Bank,  1  Humph.  145.  See  Graham  on  Juris.  528  -  632  ;  1  Story, 
Eq.  Jur.  ch.  4,  f  82. 

id)  As  to  the  affidavits  necessary  to  obtain  this  writ,  vide  Shearman  v.  Shearman,  poet, 
370.  —  Eden. 

^  See  Hoff.  Ch.  Pr.  ch.  2,  f  8,  p.  93  to  96  ;  Gibert  v.  Colt,  1  Hop.  600  ;  Thane  v.  Halsej, 
7  John.  Ch.  193 ;  Flack  v.  Holme,  1  Jac.  &  Walk.  405  ;  Mattocks  v.  Tremain,  3  John.  Ch. 
76 ;  1  Sknith.  Ch.  Pr.  (Am.  ed.)  ch.  18,  p.  680,  et  seq. ;  1  Barbour,  Ch.  Pr.  B.  3,  c.  6,  f  2,  p. 
049,  et  seq.  > 
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Bridge  v.  Abbot.     Rolls,  7th  Feb. 
(Reg.  Lib.  1790.  A.  fol.  253.) 

Beqnest  of  residue  to  certain  persons,  and  if  these  should  die  in  the  lifetime  of  the  testatrix, 
to  their  le^l  represenutires.  One  died :  his  next  of  kin  shall  take  the  share  of  the  resi. 
due,  not  his  executor  beneficially,  or  his  residuary  legatees.  (1) 

Mart  Kino  made  her  last  will  and  testament,  and  some  codicils 
thereto;  and,  by  a  second  codicil  to  her  will,  dated  14th  May,  1782, 
taking  notice  of  the  death  of  her  cousin,  Stephen  Abbot,  the  elder,  whom 
by  her  will  she  had  appointed  executor,  and  that  by  the  death  of  said 
Stephen  Abbot,  the  residue  of  her  estate  remained  undisposed  of,  she 
gave  and  bequeathed  all  the  residue  and  remainder  of  her  personal  estate 
and  effects,  unto  the  defendant  Abbot,  six  other  persons  (not  parties), 
and  the  testator  John  Webb,  deceased,  equally  to  be  divided  between 
them,  share  and  share  alike ;  and  she  directed,  that  in  case  of  the  death  of 
any  of  them  (the  said  residuary  legatees)  before  her,  then  the  share  or 
shares  of  him,  her,  or  them,  so  dying  before  her,  should  go  to,  be  had 
and  received  by,  his  or  her  legal  representatives,  and  appointed  the  said 
defendant  Abbot,  and  John  Webb,  executors  of  her  will. 

John  Webb  died  the  14th  February,  1788,  in  the  lifetime  of  the 
testatrix,  possessed  of  a  considerable  personal  estate,  and  having  made  his 
will,  dated  10th  January,  1786,  whereby  he  gave  several  legacies  to  the 
plaintiffs  and  defendants,  and  appointed  the  defendants.  Abbot  and 
Stonard,  executors,  leaving  the  plaintiffs  and  some  of  the  defend- 
ants his  residuary  legatees.  *Soon  after  the  death  of  John  Webb,  [*225] 
on  the  24th  March,  1788,  the  testatrix,  Mary  King,  died  ;  and  upon 
settling  the  account  of  her  property,  2235/.  195.  was  paid,  by  the  surviving 
executor  of  Mary  King,  to  the  executor  of  John  Webb,  as  his  share  of 
the  residue  of  her  estate. 

The  plaintiffs  claimed,  and  filed  their  bill  for  this  property,  as  next  of 
kin  of  John  Webb,  insisting,  that  it  not  being  such  a  vested  interest,  at 
the  time  of  making  his  will,  or  at  his  death,  as  he  could  dispose  of  by 
will  (the  testatrix  being  then  alive),  it  must  be  considered  as  part  of  his 
personal  estate  undisposed  of  by  his  will,  and  concerning  which  he  was 
to  be  considered  as  having  died  intestate,  and  that  they  were  therefore 
entitled  thereto. 

The  defendants,  the  executors  of  John  Webb,  claimed  the  residuary 
part  of  the  testator's  estate,  in  that  capacity  ;  and  the  residuary  legatees 
claimed  the  same,  as  part  of  the  personal  estate  of  John  Webb. 

The  case  had  been  argued  this  term,  and  this  day  his  Honor  gave 
judgment  to  the  following  effect :  — 

Master  of  the  Rolb,  There  is  nothing  more  clear  than  that  a  testator 
may,  if  he  thinks  fit,  prevent  a  legacy  from  lapsing.  (2)  It  is  necessary, 
according  to  SihUy  v.  Cook  (3  Atk.  572),  not  only  that  he  should 
declare  that  the  legacy  should  not  lapse,  but  likewise  who  should  take 
in  the  stead  of  the  residuary  legatee. 

(1)  See  also  Lonv  v.  Blackall,  3  Yes.  486  ;  and  as  to  the  general  principles,  Ifaybank  v. 
Brooks,  antaa,  l  toT.  84,  and  the  Editor's  notes.  It  is  very  observable  that  the  case  of  Evans 
9.  Charles,  i  Anstru.  128,  determined  in  the  Exchequer,  soon  alter  the  principal  case,  does 
seem  very  irreconcilable  with  its  decision,  notwithstanding  what  is  saicf  there  by  the  Lord 
Chief  Baron  (p.  132),  by  Lord  Longhboroogh  G.  in  Lon^  v.  Blackall,  3  Yes.  490,  and  by 
the  M.  R.  in  Holloway  v.  Hollowa^r,  6  Yes.  402.  In  addition  to  the  references  contained  in 
the  Editor's  note,  antea,  1  vol.  84,  vide  Jennings  v.  Gallimore,  3  Yes.  147. 

(2)  Yide  Maybank  9.  Brooks,  antea,  l  vol.  84,  with  the  Editor's  note. 
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I  cannot  suppose  that  the  testatrix  meant*  by  the  substitution,  that  any 
person  who  claimed  under  the  will  of  the  residuary  legatee  should  take; 
nor  could  she  intend,  that  any  persons  who  should  casually  represent  John 
Webb,  as  executors,  who  might  be  different  persons,  one  representing 
him  here,  another  abroad,  one  in  the  province  of  Canterbury,  another  in 
the  province  of  York,  should  take ;  she  could  not  mean,  that  the  person 
who  might  be  entitled  to  the  probate  of  the  will  should  take  this  benefi- 
cially. 

The  executors  being  out  of  the  case,  the  next  thing  is,  whether  she 
could  intend  that  it  should  be  given  in  such  a  manner,  that  John 
[*226]  Webb  should  dispose  of  it.  She  might  have  done  this  *by  giving 
it  to  such  person  as  John  Webb  should  appoint.  If  she  had  given 
it  thus,  all  the  persons  who  had  claims  under  his  will,  and  their  repre- 
sentatives, if  they  died  before  Mary  King,  must  take,  which  is  absurd  to 
suppose. 

I  am  of  opinion,  that  the  true  construction  is,  that,  by  legal  representa- 
tives, she  meant  such  persons  as  could  claim  John  Webb's  property  in 
their  own  right ;  which  would  be  his  next  of  kin. 

What  does  John  Webb  dispose  of  by  his  will?  his  own  estate;  he 
does  not  affect  to  dispose  of  what  might  come  from  the  will  of  a  living 
person. 

It  so  happens,  that  there  may  be  a  special  residue,  as  therewas  in  the 
Attomet/'General  v.  Johnson,  Ambl.  577,  where  the  question  was,  whether 
by  residue  was  meant  all  that  should  lapse ;  and  it  was  held,  that  he  did 
not  intend  the  lapsed  legacy  to  pass.  The  case  of  D avers  v.  Dewes, 
3  P.  Wms.  40,  was  there  referred  to. 

It  is  absurd  to  suppose  he  meant  everything  to  pass  which  might  arise 
by  fresh  acquisition.  Is  it  possible  he  could  intend  to  pass  what  might 
come  under  this  will?  Although  it  is  argued  that  persons  by  these 
residuary  devises  often  convey  estates  of  which  they  were  not  conusant ; 
yet  suppose  he  had  children,  and  after  giving  something  to  each,  had  given 
the  residue  to  one ;  non  constat,  he  meant  the  same,  in  case  of  a  great 
acquisition.  Then  it  is  not  probable  he  meant  these  persons  to  take  by 
the  description  of  legal  representatives. 

It  is  true,  that  by  legal  representatives,  in  the  Court  of  Chancery,  we 
generally  mean  the  persons  in  whom  the  estate  legally  vests.  But  these 
may  be  several  persons,  according  to  the  situation  of  the  property ;  one  per- 
son in  the  province  of  York,  another  in  the  province  of  Canterbury. 

There  is  another  sense  in  which  the  words,  legal  representatives  may 
be  understood,  viz.,  the  persons  entitled  beneficially  to  the  property.  It 
is  true,  in  the  statute  of  distributions,  the  words  legal  representatives  are 
not  used  for  next  of  kin,  nor  for  executors  or  administrators,  but 
[*227]  for  the  testator's  ^children,  or  their  children  only,  or  the  descend- 
ants of  the  next  of  kin :  the  statute  means  persons  substituted 
in  the  place  of  others,  deceased. 

I  think  I  impute  a  more  probable  sense  to  the  words,  than  either  the 
executor  or  residuary  legatee  of  John  Webb. 

Then,  another  question  may  be  made,  whether  they  are  to  be  the 
representatives  at  the  death  of  John  Webb  or  Mary  King ;  and  if  they  be 
different  persons,  there  must  be  an  inquiry  as  to  that :  I  think  they  cannot 
be  the  legal  representatives  at  his  death,  for  then  the  shares  would  be 
lapsed  before  they  vested,  but  at  the  death  of  Mary  King,  for  she  meant 
it  to  go  to  persons  alive  at  her  decease.  She  meant  such  persons  as,  at 
the  time  of  her  decease,  would  be  entitled  to  John  Webb's  property,  if  he 
had  survived  her,  or  died  intestate. 
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This  seems  the  most  rational  constraction,  and  liable  to  the  fewest  ab« 
sardities :  for  the  share  of  the  residue  was  not  intended  to  be  assets  of 
John  Webb. 

The  case  of  Sibley  ▼.  Co»k  will,  I  think,  hardly  prove  much ;  it  was 
giren  to  executors  —  I  think  if  that  had  been  the  word  used  in  this  case, 
there  might  have  been  considerable  doubt.  The  person  taking  could  not 
claim  under  John  Webb,  his  executor  might  have  been  an  executor  in 
trust:  I  think,  therefore,  she  meant  his  next  of  kin  at  her  death. 

It  might  have  been,  that  some  of  them  had  died  between  his  death  and 
hers  :  as  none  died,  there  will  need  no  inquiry. 

I  must  therefore  declare  the  persons  entitled  as  legal  representatives,  to 
be  the  persons  who  would  have  been  entitled  as  next  of  kin  to  John 
Webb,  at  the  death  of  Mary  King.  (3)  (a) 

(3)  Th«  Master  of  the  Bolls,  some  yemrs  afterwmids,  speaking  of  this  part  of  the  report, 
in  HoUoway  v.  Same,  6  Ves.  402,  says.  "  I  wish  to  add  a  few  words  to  the  report  of  that 
case,  to  show  what  the  decree  was.  The  report  states,  that  I  declared  the  persons  entitled, 
as  legal  represenUtiyes.  to  be  the  persons  who  would  hare  been  entided  as  next  of  kin,  to 
John  Webb,  at  the  death  of  Mary  King.  I  desire,  that  these  words  may  be  added :  '  in  case 
he  had  at  that  time  died  intestate.'    I  belicTe  these  words  were  added  in  the  decree." 

Unon  consolung  the  Reg.  Book,  aocordinglv,  the  declaration  appears  thus :  "  that  by  the 
words  '  le^l  represenUtives,'  mentioned  in  tne  codicil  to  the  wiU  of  the  said  testatrix,  the 
next  of  kin  of  John  Webb  deceased,  therein  also  named,  will  be  entitled  to  the  share  of  the 
residue  of  her  personal  estate,  to  which  the  said  John  Webb  would  have  been  entitled,  in 
ease  he  had  survived  the  said  testatrix."  —  R.  L. 

(a)  See  2  Williams,  Ex.  Pt.  3,  Bk.  3,  ch.  2.  f  6,  p.  768  -  762  ;  cases  cited  in  note  (b)  to 
Maybank  v.  Brooks,  1  Bro.  C.  C.  85  ;  Ballard  v.  Ballard,  18  Pick.  41. 

[The  extension  of  a  devise  or  legacy  to  heirs  or  executors  will  not  prevent  the  devise  or 
legacy  lapsing,  per  Sir  W.  Grant,  Smith  v.  Pvbos,  9  Ves.  676.  The  former  point  has  been 
decided  from  the  time  of  Brett  9.  Rigden,  Plowd.  340,  confirmed  in  Goodright  v.  Wright, 


might  be  so  penned,  as  that  the  ex( 
ought  to  appear  in  the  will  plainly, 
Sibley  v.  Cfook,  3  Atk.  572 ;  Sibtb 


executor  of  the  legatee  should  have  the  legacy ;  but  then  it 
ly,  and  by  direct  words,  that  this  was  the  testetor's  intention. 
.^.u.«T  V.  wwwm,  »  ^Km,.  »«•  I  Sibthorp  v.  Moxom,  ib.  580 ;  Maybank  v.  Brooks,  ante,  vol.  L 
84  :  Htttcheson  v.  Hammond,  ante,  128:  Corbyn  v.  French,  4  Ves.  418  ;  Toplis  v.  Baker,. 
2  Cox,  121.  In  the  case  of  Btsos  v.  Charles,  I  Anst.  128,  where  there  was  a  be<;^nest  to 
certain  persons  or  their  personal  representatiTes,  the  Court  of  Excheouer  held  an  administra- 
trix of  one  of  those  persons  to  be  entitled  affainst  the  claims  of  the  next  of  kin,  and  the 
residuary  legatee.  The  Court  endeavored  to  differ  that  case  from  the  jpresent,  but  the  dis- 
tinction oetween  the  two  cases  cannot  be  considered  as  completely  satisfactory.  In  Long  v. 
Blackball,  3  Ves.  486,  a  limitetion  in  case  of  lapse  to  the  lenl  representetives  of  the  tes- 
tetor,  was  established  in  fitror  of  the  next  of  kin.  Lord  RossTrn  was  there  of  opinion,  that 
both  the  determinations  in  the  present  case,  and  Evans  v.  Charles,  were  perfectly  right, 
showing  that  the  words  are  to  be  explained  according  to  the  subject-matter. 

Where  a  legacy  is  given  to  a  person,  who  dies  in  the  lifetime  of  the  testetor,  but  the 
legacy  is  given  over,  the  death  or  the  person  to  whom  the  legacy  is  immediately  given,  will 
not  interrupt  the  intended  bounty  of  the  testetor.  Miller  v.  Warren,  2  Vern.  207  ;  Darrel 
V.  Molesworth,  ib.  378  ;  Perkins  v.  Mickletbwaite,  1  P.  W.  274 ;  and  the  cases  there  cited ; 
Northey  v.  Strange,  ib.  343  ;  Willing  v.  Baine,  3  P.  W.  113.  Vide  also  Rheeder  v,  Ower, 
post,  240.  —  Eden.] 


•Collet  t;.  Wollaston.     Rolls,  same  day.         [•228] 

(No  Entry.) 

An  insolvent  debtor  is  not  a  necessary  party  to  a  bill  by  a  purchaser  of  his  interest  in  stock, 
against  his  assignee.  But  if  it  has  been  sold  for  an  apparently  under-price,  the  Court 
Will  inquire  into  the  real  value,  previous  to  decreeing  a  specific  performance. 

Thb  plaintiff  was  purchaser,  at  an  auction,  of  the  reversionary  interest 
of  two  sums  of  2000/.  South-sea  stock,  and  1200/.  new  South-sea  an- 
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mities,  sobject  to  the  life-iDterest  of  Thomas  M olcasler,  an  bsolTent 
debtor  of  the  age  of  45  years,  which  were  staDding  in  the  names  of 
trostees  in  his  marriage  settlement,  and  subject  to  the  uses  thereof,  at  the 
price  of  920L  for  the  said  2000/.  South-sea  stock,  and  215/.  for  the  said 
1200/.  new  Sooth-sea  annuities;  and  now  filed  his  bill,  against  the 
assignee  of  the  said  insoWent  debtor,  and  the  trustees  in  the  marriage 
settlement,  for  an  assignment  and  transfer  of  the  same  into  the  names  of 
new  trustees,  for  the  beneht  of  such  of  the  defendants  as  were  entitled  to 
the  diridends  during  the  life  of  the  insolvent  debtor,  and  for  the  benefit 
of  the  plaintiff,  after  his  decease. 

One  of  the  questions  was,  whether  Thomas  Mulcaster,  the  insolvent 
debtor,  ought  to  have  been  made  a  party  to  the  bill,  which  he  was  not. 
And  his  Honor,  this  day,  declared  his  opinion  that  he  was  not  a  necessary 
party ;  (a)  but,  the  reversionary  interests  seeming  to  have  been  sold  for  a 
Yery  low  price,  said  he  would  direct  an  inquiry  into  their  value,  before  he 
decreed  a  specific  performance  of  the  purchase.  (6) 

(a)  As  to  parties,  see  refeienoes  in  note  to  Sherrit  v.  Birch,  post,  229. 
(6)  1  Mfldd.  Cb.  Pr.  (4th  Am.  edit.)  425  ;  Seymour  v.  Delancy,  6  John.  Cb.  222 ;  Chth- 
all  9.  OsilTie,  1  Desaos.  257 ;  Osgood  v.  Franklin,  2  John.  Ca.  23 ;  Gwynne  v.  Heaum, 
1  Bio.  C.  C.  6,  note  (a),  lo,  note  (c). 


Stokcs  V.  M'KcRRAL.     Rolls,  8th  Feb. 

(No  Entry  on  this  occasion.) 

Issue  ordered  to  discoTer  a  witness's  interest.  (I) 

In  this  case,  a  witness  had  been  examined.  It  became  afterwards  sus- 
picious, that  he  was  interested,  either  personally  or  as  a  trustee.  His 
Honor  ordered  an  issue,  in  order  that,  upon  his  examination  in  the  court 
of  law,  questions  might  be  put  to  him,  to  discover  his  interest;  though 
he  said  he  thought  the  Court  might  order  an  interrogatory  to  be  exhibited 
to  him,  in  the  nature  of  a  voir  dire.  ( 1 )  (a) 


It  hasi 


(I)  The  examination  of  witnesses  in  egnity  is  attended  with  so  moch  inoonTenience,  that 
has  been  held ^  the  cross-examination  ot  an  opponent's  witness  does  not  waive  objections  to 
his  competency  m  point  of  interest ;  and  the  reason  given  is,  that  it  cannot  be  known  before 
publication  whether  the  witness  has  or  not  admitted  the  hct.  See  Moorhouse  v.  Ue  Passou, 
19  Ves.  433,  434,  and  Coop.  Ca.  Ch.  300.  It  is  to  be  obsenred,  however,  upon  this,  that  the 
practice  formerly  was  contra,  Corpor.  of  Sutton  Coldfield  r.  Wilson,  1  Vem.  254  (there 
cited),  though  Scott  v.  Fenwick,  Gwill,  1250  (there  also  cited),  warrants  it,  as  well  as  Lord 
Eldon  C.'s  observation,  that  "  there  may  be  a  general  interrogatory  to  every  witness,  as  to 
whether  he  is  interested."  See  in  Puroell  v.  IMPNamara,  8  Ves.  326.  The  objection,  as  to 
an  interest  in  any  witness,  is  much  attended  to  by  the  Court ;  and  a  Pjarty  was,  under  the  cir- 
cumstances, allowed  a  commission  to  examine  witnesses  as  to  the  point  of  interest  in  others, 
who  had  been  examined  before  publication  had  passed.  See  Vaugban  v.  Worrall,  2  Madd. 
R.  322,  et  seq.,  in  which  Sir  Thomas  Plumer,  Vice-Ch.,  went  through  all  the  material  cases 
with  neat  care.  ^  See  Cullaghan  v.  Rochfort,  3  Atk.  643 ;  Wood  9.  Uammerton,  9  Ves. 
146  ;  Carlos  v.  Brook,  10  Ves.  49 ;  Mill  v.  Mill,  12  Ves.  406.  > 

(a)  2  Madd.  Ch.  Pr.  (4th  Am.  edit.)  422,  423 ;  2  Smith,  Ch.  Pr.  (Am.  edit.)  ch.  9, 
p.  75. 
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^Shkrbit  v.  Birch.     Rolls,  same  day.  [^229] 

Puties.    [la  a  suit  for  a  moiety  of  a  residue,  the  other  persons  interested  must  be  before  the 

Court.]  (1) 

Bill  as  to  the  moiety  of  a  residue ;  the  other  moiety  was  given  to  A. 
(one  of  the  defend  ants)  for  life,  and,  upon  her  decease,  to  such  persons  as 
she  should  appoint;  and,  in  default  of  appointment,  to  certain  other 
persons. 

Upon  the  opening,  Mr.  Richards  objected  that  these  persons  were  not 
brought  before  the  Court. 

And,  although  the  interest  was  upon  such  a  remote  contingency,  his 
Honor  thought  they  must  be  made  parties  ;  and  the  cause  stood  for  that 
purpose,  the  plaintifis  paying  the  costs  of  the  day  to  the  defendants. 

(1)  Vide  Parsons  v.  Neville,  postea,  366  ;  and  Elmslie  v.  M*Aalay,  postea,  624 ;  Cock- 
burn  V.  Thompson,  16  Ves.  328 ;  •{  Story,  Elq.  PI.  ch.  4,  f  89,  and  tne  examination  of  the 
cases  in  the  notes  to  this  sectioa,  ib.  §  147,  1 165,  §  203,  204  ;  Davoue  v.  Fanning,  4  John. 
Ch.  199 ;  Brown  v.  Ricketts,  3  John.  Ch.  655  ;  West  v.  Randall,  2  Mason,  181,  190-  199. 
If  any  of  the  residuary  legatees,  or  distributees,  are  out  of  the  jurisdiction  of  the  Court,  the 
Court  may  dispense  with  them.  Story,  Eq.  PI.  ch.  4,  f  89.  See  West  v.  Randall,  2  Mason, 
181, 190-199  ;  Brown  r.  Ricketts,  3  John.  Ch.  666,  566,  as  to  parties  in  such  cases.  As  to 
whether  it  is  sufficient  for  one  residuary  legatee  to  sue  on  behalf  of  himself  and  all  the  other 
residuary  legatees,  see  Brown  t.  Ricketts  ;  Davoue  v.  Fanning,  ubi  supra  ;  Kettle  v.  Crary, 
1  Paige,  417,  419,  420,  note  ;  Ross  v.  Crary,  1  Paiee,  412  j  Hallet  v.  Hollet,  2  Paige,  19,  20  ; 
Story,  Eo.  PI.  ch.  4,  note  to  i  89.  See  also,  on  the  subject  of  parties,  Cullen  v.  dueens- 
berry,  1  Bro.  C.  C.  103,  and  cases  cited  ;  Moffatt  r.  Farquaharson,  2  Bro.  C.  C.  338.  ^ 
But,  even  in  the  case  of  a  residue,  there  maybe  exceptions.  Vide  16  Ves.  328,  referring 
to  Chancey  v.  May,  Finch,  Prec.  Ch.  692. 


Chapman  v.  Gibson.     Rolls,  10th  Feb. 

(Reg.  Lib.  1790.  A.  fol.  513.) 

[A  testator  haying  copyhold  estate  unsurrendered  and  no  freehold.]  (1)  Surrender  supplied 
for  a  wife  against  a  distant  heir  (2)  not  provided  for  by  the  testator,  though  provided  for 
aliunde,  (3) 

The  testator  devised  '*  all  his  estate  whatsoefer,  and  wheresoever,  and 
of  what  nature  or  kind  soever,"  to  his  wife. 

He  had  only  copyhold  estate.  His  heirs-at-law  were  a  nephew  and 
niece,  who  took  no  provision  under  the  will,  but  were  otherwise  provided 
for.     The  estate  was  not  surrendered. 

The  bill  was  by  the  wife,  against  the  heir-at-law,  praying  a  surrender 
of  the  estate. 

Several  cases  were  cited :  but  as  the  arguments  made  use  of  by  the 
counsel  were  repeated  by  his  Honor,  in  his  judgment,  it  is  not  netessary 
to  state  them  here. 

His  Honor  gave  judgment  this  day. 

Master  of  the  RolU.    Though  I  have  not  found  any  case  where  a 

(1)  Reg.  Lib.  et  postea,  232,  note,  et  vide  Church  v.  Mundy,  16  Ves.  896j  &c. 

(2)  See  now,  however,  Fielding  v,  Winwood,  16  Ves.  90.  As  to  the  difference  of  omnion 
between  Lord  Loughborough  C,  in  Hills  v.  Downton,  5  Ves.  657,  and  Sir  P.  Arden,  M.  R. 
(who  decided  the  principal  case)  with  regard  to  the  Court's  entering  or  not  into  the  consider- 
ation, whether  an  neir  isprovided  for,  where  there  is  a  natural  obligation  to  provide  for  him, 
see  App.  to  Sugden  on  Powers,  and  Scriven  on  Copyholds,  136, 137,  138,  and  Rodgers  v. 
MarshiOl,  17  Ves.  294,  and  16  Ves.  92.  ^     . 

(a)  Loid  Redeadale's  notes  observe  this  to  be  immaterial,  leferrmg  to  p.  831. 
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distant  heir-at-law    has  been  compelled    to  make  a  surrender  for  the 

wife  (2),  yet  I  shall  not  forbear  to  make  the  precedent,  if  I  can 
[f230]  find  a  principle.     I  have  looked  at  all  the  cases  I  *can,  to  find  on 

what  principle  this  Court  goes,  in  supplying  a  defect,  and  altering 
the  legal  right.  It  is  this — whenever  a  man,  having  power  over  an  estate, 
whether  ownership  or  not,  in  discharge  of  moral  or  natural  obligations, 
shows  an  intention  to  execute  such  power,  the  Court  will  operate  upon 
the  conscience  of  the  heir,  to  make  him  perfect  this  intention.  This  is 
an  intelligible  principle.  Very  eady,  where  the  testator  showed  an 
intention  to  provide  for  debts,  this  Court  would  supply  the  defect  against 
the  heir.  This  is  not  to  be  confounded  with  the  case  of  the  heir^s  being 
disinherited  [of  estates  at  the  common  law}  by  wills  not  duly  executed  : 
there  is  no  will  at  all ;  the  Court  cannot  see  that  there  is  such  an  instru- 
ment :  (4)  but  wherever  there  is  such  a  power,  it  has  been  executed. 
The  next .  class  of  cases  are  those  where  there  is  a  natural  obligation. 
Formerly,  some  judges  have  thought  otherwise;  but  it  is  now  settled,  that 
the  Court  will  not  inquire  into  the  quantum  of  the  provision.  It  is  suffi- 
cient, that  the  testator  is  acting  in  discharge  of  moral  or  natural  obliga- 
tions; and  it  is  very  difficult  for  the  Court  to  enter  into  such  an  inquiry  : 
the  father  must  be  the  best  judge.  The  question  has  been,  whether  this 
is  to  be  done,  so  as  to  put  a  younger  child  in  a  better  condition  than  an 
elder.  Now  I  take  it  to  be  settled  that  this  is  no  objection.  The  father 
is  the  judge  as  to  the  quantum  of  the  provision.  But  still  there  remains  a 
case,  which  I  admit  has  been  determined,  whether  wisely  or  not  I  do  not 
say,  viz.,  that  the  heir  [being  a  son]  is  not  to  be  compelled  to  supply  the  sur- 
render, if  he  is  totally  unprovided  for;  (5)  at  first,  the  word  ''disinherited,*' 
was  used  in  this  subject ;  but  I  take  this  not  to  be  so ;  and  this  Lord  Hard- 
wicke  says,  for  it  is  of  no  consequence  whether  the  provision  comes  from 
the  father  or  not.  Now,  on  what  principle  can  the  Court  have  made  this 
exception  ?  It  is  attended  with  difficulties,  to  know  when  the  son  shall  be 
said  to  be  unprovided  for.  The  principle  must  be  this,  that  the  testator 
being  under  an  obligation  to  do  an  act,  we  will  compel  the  heir  to  perfect 
it,  but  we  will  not  compel  him  to  fulfil  an  obligation  at  the  expense  of 
another :  and,  if  the  testator  has  totally  forgot  to  make  any  provision  for 
his  eldest  son,  this  shall  be  an  answer  to  the  claim  of  the  wife,  or  other 
children.  If  this  be  the  principle,  it  remains  to  be  decided  whether  it 
can  be  applied  to  any  person  but  a  child.  This  idea  struck  Sir  Thomas 
Sewely  in   Brooke  v.  Crurney^  though  that   case  is   not  a  decision  of  it. 

Upon  the  several  cases,  the  priacLple  may  be  collected  (and 
[*231]  satisfactorily,  *I  think,  except  as  to  the  exception  of  an  eldest  son 

provided  for),  Hardham  v.  Roberts,  in  1682, 2  Vern.  132 ;  Bradley 
y.  Bradley,  2  Vern.  163.  In  Bath  v.  Montague,  3  Ch.  Ca.  106,  Lord 
Holt  says,  that  was  a  power,  under  hand  and  seal,  to  charge  the  estate 
with  provision  for  younger  children  ;  he  made  a  reversion  for  the  benefit  of 
younger  children,  not  exactly  pursuant  to  the  power.  "This  was  held 
good  in  equity.  "  I  think  the  execution  of  a  power,  and  a  surrender  of  .a 
copyhold,  go  hand  in  hand,  precisely  on  the  same  ground.  He  recognizes 
the  principle,  that  it  depended  on  being  the  case  of  a  natural  obligation : 
on  account  of  which  the  Court  would  interpose.  Kettle  v.  Townskend, 
1  Salk.  187,  where  it  is  said, "  not  to  be  material,  whether  the  son  is  before 
provided  for ;  for  the  father  is  the  best  judge  whether  the  son  is  sufficiently 

(9)  See  note  (2),  preoedinff  vsge. 

(4)  See  Sheddon  v.  Goodrich,  8  Ves.  481,  4t2, 493,  ft«. 

(6)  Set  the  refereaoes  in  note  (9),  aniem. 
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proyided  for,  or  not "  And  in  Freestone  v.  Raul,  mentioned  in  the  note 
to  IVatts  V.  BuHas,  1  Wms.  61  (for  which,  I  looked  into  the  Register's 
book),  the  same  thing  was  done.  Now,  as  to  a  grandchild,  I  cannot  see 
why  he  should  not  have  the  same  equity :  for  the  statute  of  Elizabeth  has 
made  it  compulsory  on  a  grandfather  to  provide  for  him.  However,  it 
will  be  for  the  Court  to  determine  this  matter  when  the  case  comes  before 
it.  IVatts  V.  Bullas,  1  Wms.  60,  shows  that  a  brother  of  half  blood  is 
not  within  the  case;  but  that  is  not  material  to  this  point.  In  ToUttt  v. 
Tollett,  2  P.  Wms.  489,  a  defective  execution  of  a  power  was  supplied 
for  a  wife.  In  t  Ross  v.  Ross,  I  Eq.  Abr.  124,  the  surrender  was  not 
supplied  because  the  devise  was  satisfied  by  the  freehold ;'  that  was  the 
ground  of  the  determination ;  the  reason  therefore  afterwards  given,  as 
to  disinheriting  the  brother,  was  not  material.  Cook  v.  Amham,  Cases 
temp.  Talbot,  35,  the  only  doubt  there  was,  whether  the  rule  would  extend 
to  reversionary  interests.  Andrews  v.  Wall,  6  Vin.  237,  the  surrender 
was  supplied.  Hawkins  v.  Leigh,  1  Atk.  387,  that  case  does  not  deter- 
mine the  point,  for  Lord  Hardwicke  thought  the  will  did  not  pass  copy- 
hold ;  but  there  is  Lord  Hardwicke's  opinion,  that  the  word  "  disinherison  " 
is  not  the  proper  word ;  but  the  question  is,  whether  the  heir  is  unprovided 
for.  I  have  looked  into  the  Register's  book,  for  Taylor  v.  Taylor,  reported 
1  Atk.  386,  and  find  it  rather  more  in  point  than  as  it  stands  in  the  book. 
There,  two  thirds  of  the  copyhold  were  given  to  the  wife,  though 
the  book  does  not  slate  it.  The  fact  •was,  the  father  purchased  in  [^232] 
the  son's  name  ;  the  father  continued  in  possession.  On  the  father's 
death  the  son  took  possession,  made  a  will,  and  died.  The  copyhold 
descended  on  his  heir-at-law.  It  does  not  appear  that  any  real  estate 
descended  on  the  second  son.  The  bill  was  brought  against  the  defendant, 
as  heir-at-law  of  his  brother,  the  second  son ;  the  eldest  son  insisted, 
that  if  the  second  son  took  the  copyhold  as  an  advancement,  it  should 
be  brought  into  hotchpot.  Lord  Hardwicke  directed  the  surrender  to  be 
supplied  :  so  that  here  is  a  case  of  supplying  a  surrender  against  the  heir, 
who  took  nothing  from  the  second  brother.  Smith  v.  Baker,  1  Atk,  3H5, 
compares  the  rule  to  an  heir  in  blood,  and  no  other  distinction  there  made ; 
but,  surely,  the  right  question  must  be,  whether  there  is  any  obligation  to 
provide:  for  otherwise,  why  should  it  not  be  applied  for  the  hares  f actus ? 
Herveyv,  Hervey,  1  Atk.  561,  shows,  that  one  branch  of  a  family  shall 
not  be  provided  for  by  the  ruin  of  another.  Macy  v.  Sharmur,  1  Atk.  389, 
surrender  supplied.  Roome  v.  Roome,  3  Atk.  181 ;  Goodwyn  v.  Good- 
wyn,  1  Vesey,  226;  .  Tudor  v.  Anson,  2  Vesey,  682.  —  These  are  all  the 
cases  reported  on  the  subject.  There  has  been  another  case  mentioned  of 
Brooke  v.  Gurney ;  but  neither  of  the  points  in  that  case  affect  this.  The 
same  question  arose  there,  but  was  not  necessary  to  be  determined.  Sir 
Thomas  Sewel  had  considered  the  point,  and  thought  it  of  great  weight. 
The  case  turned  on  the  words  of  the  will,  which  were,  "  all  my  lands 
whatsoever,  and  wheresoever,  and  of  what  nature,  kind,  or  quality  soever,  (6) 
to  my  wife."  The  wife  acquiesced,  from  1763,  to  1779.  She  sold 
freehold  e.state  in  1763.  Sir  Thomas  Sewel  determined  on  the  acquies- 
cence, and  thought  the  words  of  the  will  sufficient.  On  appeal  to  Lord 
Thurlow,  he  thought  the  acquiescence  did  not  bar,  but  that  the  words 
were  not  sufficient.  Now,  in  this  case,  is  the  argument  that  the  heir  is 
unprovided  for,  an  answer  to  the  equity  7     He  cannot  be  said  to  be  unpro- 

t  The  proper  name  of  this  case  is  Boss  v.  Bpss,  and  it  is  so  cited,  6  Yin.  238. 
(6)  Lord  Redesdale's  notes,  question  '*  whether  these  words  were  in  the  will." 
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vided  for,  when  the  father  is  alive.  However,  I  think  this  is  not  material, 
for,  according  to  the  cases,  a  wife  has  a  right,  where  there  is  not  an  equal 
moral  obligation  violated  by  giving  her  relief.  On  the  whole,  upon  princi- 
ples and  cases,  I  think  the  wife  is  entitled  to  have  the  surrender  supplied,  (a) 
Decree  an  injunction  to  restrain  proceedings,  a  surrender  when  of  age, 
and  a  daj  to  show  cause.  (7)  (6) 

(7)  The  decree  recited,  that  "  it  appearing  the  testator  had  no  other  real  estate,  save  and 
except  the  copyhold  estate  in  question,"  &c.  —  R.  L.  This  evinced  that  the  Court  kept 
in  Tiew  the  distinction  taken  by  Lord  Hardwicke,  in  Chapman  r.  Hart,  1  Ves.  273,  and 
which  has  been  lately  exemplified  in  Church  v.  Mundy.  See  it  on  the  Appeal,  15  Ves.  396, 
et  seq.  et  ibid.  407. 

(a)  See  Sugden  on  Powers  (4th  Eng.  edit.),  ch.  6,  §  1,  p.  350,  et  seq.  for  a  full  discussion 
of  this  subject.    See  also  ib.  727,  728,  Appendix. 

[The  doctrine  laid  down  by  Lord  Anranley,  in  the  present  case,  as  to  supplying  a  sur- 
render for  the  wife,  when  the  heir  was  unprovided  for,  called  forth  the  dissent  of  Lord 
Rosslyn,  in  Hills  v.  Down  ton,  6  Ves.  557.  It  was  agreed  by  both  of  them,  that  upon  the  later 
decisions  it  was  immaterial  how  ample  or  how  scanty  the  provision  for  the  wife  might  be  ; 
and  it  was  also  in  effect  admitted  by  Lord  Alvanley,  in  the  present  case,  that  a  collateral  heir, 
whether  provided  or  unprovided  for,  has  no  right  to  resist  the  wife's  equity.  The  difference 
therefore  of  opinion  between  those  learned  judges  (as  observed  bv  bir  William  Grant,  in 
Fielding  v.  Winwood,  16  Ves.  92)  is  reduced  merely  to  this,  whether  a  surrender  is  to  be 
supplied  for  the  wife  against  an  heir  unprovided  for,  when  that  heir  is  the  son  of  the  devisor. 
Lord  Alvanley,  in  some  valuable  observations  written  by  himself,  upon  the  case  of  Hills  v. 
Downton,  which  are  published  by  Mr.  Sugden,  in  the  Appendix  to  his  Treatise  on  Powers, 
672.  appears,  notwithstanding  that  case,  to  nave  retained  nis  former  opinion,  observing,  that 
if  the  case  of  a  son  wholly  unprovided  for  were  to  come  before  him,  he  should  hesitate,  not- 
withstanding the  great  authority  of  the  Lord  Chancellor,  to  make  a  decree  against  him. 
The  line  of  argument  adopted  by  Lord  Alvanley,  is  so  convincing  and  satisfactory,  that  it  is 
probable  that  whenever  the  Court  has  to  decide  between  the  two  conflicting  opinions,  his  will 
oe  adopted.  The  around  upon  which  the  Court  proceeds,  is,  that  where  the  will  expresses 
an  intention  to  do  that  which  legally  and  morally  the  testator  ought  to  do,  so  simple  a  form 
as  supplying  the  want  of  a  surrender  shall  not  impede  the  performance  of  that  duty.  Hence 
the  heir  will  be  compelled  to  make  good  the  disposition,  if  made  in  discharge  of  the  moral 
or  natural  obligation  of  his  ancestor  to  creditors,  wife,  and  children.  But  stilly  as  Lord 
Alvanley  observed,  that  had  not  been  done  (and  as  it  is-submitted,  consistent  with  reason 
and  principle  cannot  be  done),  where  the  heir,  being  a  son.  could  show,  that  if  he  was  com- 
pelled to  make  that  surrender,  the  consequence  would  be  (he  being  a  son  wholly  unprovided 
for),  that  he  would  be  compelled  to  fulfil  the  intentions  of  his  father  in  discharge  of  a  moral 
or  natural  obligation  in  favor  of  a  widow,  or  of  his  brothers  and  sisters,  where  it  was  manifest 
that  he  had  neglected  to  discharge  the  natural  obligation  he  was  under,  of  providing  for  him, 
his  eldest  son.  It  appears,  by  the  inquiry  directed  in  the  case  of  Rogers  v.  Marshall,  17  Ves. 
297,  that  Sir  William  Grant  inclinea  to  Lord  Alvanley's  opinion.  See,  upon  this  subject, 
Sugden  on  Powers,  347,  et  seq.  ;  Lindopp  v.  Eborall,  ante,  ISS.— Eden.] 

(6)  Costs  to  the  defendants,  (Reg.  Lib.)  —  Eden. 


[*233]  *Leacroft  v,  Maynard. 

[Vide  S.  C.  1  Ves.  jun.  279.]    LincolnVInn-Hall,  March  4. 
(Reg.  Lib.  1790.  B.  fol.  402.) 

Testator  gives  by  will  a  legacy  to  a  charity,  void  by  stat.  of  Mortmain;  by  codicil  he  gives 
a  less  legacy  "  instead  thereof,"  to  a  different  charity,  this  shall  be  held  to  be  charged  on 
the  same  fund,  and  therefore  void  also.  (1) 

Thb  testator  gave  several  legacies  by  his  will,  which  he  directed  to  be 
raised  out  of  his  real  estate ;  and,  among  others,  a  legacy  of  1000/.  to  the 
hospital  in  the  county  of  Leicester,  and  specifically  bequeathed  his  per- 
gonal estate.  The  legacy  was,  of  course,  void,  by  the  statute  of  Mort- 
main.    But  the  testator,  by  a  codicil,  revoked  this  legacy  of  1000/.  to  the 

(1)  See  Attorney-General  v.  Groulding,  antea,  2  vol.  428  ;  Crowder  v.  Clowes,  2  Ves.  jun. 
449, 460,  and  Cooper  v.  Day,  3  Meriv.  154, 156.  ^  See  also  ^  Williams,  Ex.  Pt.  3,  Bk.  5, 
ch.  3,  p.  1008  }  Ram  on  Assets,  ch.  6,  f  9,  p.  114, 115.  ^ 
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hospital  in  the  county  of  Leicester,  and,  ''  instead  thereof, "  he  gave  the 
sum  of  500/.  to  the  hospital  of  the  county  of  Nottingham,  without  men- 
tioning any  particular  fund  out  of  which  the  same  was  to  be  paid.  By  the 
same  codicil  he  revoked  several  other  legacies,  and,  ''instead  thereof," 
gave  smaller  legacies  to  the  same  legatees,  without  mentioning  any  fund 
out  of  which  the  same  were  to  be  paid. 

On  behalf  of  the  hospital  of  the  county  of  Nottingham,  Mr.  Aitomey- 
General  contended,  that  the  legacy  being  given  generally  by  the  codicil, 
must  be  payable  out  of  the  personal  estate ;  and  that  it  might  be  reason- 
ably supposed  that,  after  making  his  will,  the  testator  was  apprised 
of  the  invalidity  of  the  charitable  bequests  charged  on  his  real  estate,  and 
therefore  revoked  them,  and  bequeathed  other  legacies,  generally  out  of 
his  personal  estate. 

But  Lord  Chancellor  said,  he  thought  that  the  codicil  only  meant  to 
alter  the  quantum  of  the  legacies  in  some  cases,  and  the  objects  of  them 
in  others,  but  not  the  fund  out  of  which  they  were  to  be  paid ;  and  that, 
therefore,  the  legacy  to  the  hospital  in  the  county  of  Nottingham  was 
void.  (2)  (a)  (6) 

(2)  The  costs  were  apportioDed  between  the  real  and  personal  estates.  —  R.  L.  and  the 
Report,  1  Ves.  jun.  232. 

(a)  A  legacy  substituted  for,  or  added  to  another,  shall  be  raised  out  of  the  same  fond,  and 
subject  to  the  same  conditions;  Crowder  v.  Clowes,  2  Yes.  jun.  449.  So,  where  a  legacy 
given  by  will  was  directed  to  be  exempted  from  the  legacy  duty,  a  legacy  substituted  by  a 
codicil  was  also  considered  as  exempted  ;  Cooper  v.  Day,  3  Meriv.  166.  —  Eden. 

(b)  Costs  given  out  of  the  respective  estates.  —  Eden, 


Margerum  V.  Sandiford.     Rolls,  17th  Feb.  17th  March. 
(Reg.  Lib.  1790.  B.  fol.  233.) 

Where  any  part  of  a  solicitor's  bill  relates  to  business  done  in  this  Court,  the  whole  may  be 
taxed,  altnough  part  of  the  business  was  for  other  persons  jointly  with  the  person  ap- 
plying. (1) 

This  was  a  petition  to  have  a  solicitor's  bill  taxed.  The  bill  was  partly 
for  business  done  in  this  Court,  and  partly  for  levying  fines  and  for  con- 
veyancing ;  but,  in  the  latter,  the  petitioner  was  interested  jointly 
with  three  or  four  other  persons,  and  the  ^petitioner  was  charged  [*234] 
with  his  share  only  of  that-  The  objection  was,  that  the  convey- 
ancing business  was  not  an  object  of  taxation,  under  the  act  of  Parlia- 
ment. 

For  the  petition,  a  note  in  Douglas,  199,  was  relied  upon,  to  show, 
that,  if  business  had  been  done,  for  which  the  bill  might  be  taxed,  the 
charges  for  conveyancing  business  might  be  taxed  also;  though  it  was  not 
so  where  the  bill  was  for  conveyancing  only. 

His  Honor  was  of  that  opinion ;  but  said,  that  here  the  conveyancing 
business  was  for  four  or  five  persons,  and  could  not  be  mixed  with  a  bill 
for  business  done  in  Court  for  the  petitioner  only. 

To  this  it  was  answered,  that,  as  the  petitioner  was  charged  with  his 
proportion  only,  which  he  submitted  to  pay,  it  made  no  difference,  for  the 
other  parties  would  not  be  bound  by  this  reference. 

(1 )  And  see  the  late  important  case  of  Hazard  «.  Lane,  3  Meriv.  886}  and  Bigtiol  v.  Bignol 
11  Ves.  326.  •<  1  Smith,  Ch.  Pr.  (Am.  edit.)  697$  3  Madd.  Ch.  Pr.  (4th  Am.  edit.) 
565.  > 
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It  stood  over,  that  his  Honor  might  speak  to  the  Judges  of  the  Court 
ofKing'sBench.  (2) 

And  his  Honor,  on  a  subsequent  day,  said,  that,  having  consulted  them, 
he  found  that  their  rule  was  to  order  the  whole  of  a  solicitor's  bill  to  be 
taxed,  when  any  part  of  it  concerned  business  done  in  that  Court ;  and  it 
made  no  difference  where  part  of  it  was  done  for  several  other  persons,  as 
well  as  the  party  who  applied.  His  Honor,  therefore,  made  an  order  for 
the  taxation  of  the  whole  bill,  (a) 

(2)  Vide  2  HttUock  on  Costs  in  Actions,  &c.  at  Law,  602,  et  seq. 

(a)  This  subject  was  mach  discussed  in  the  case  of  Hill  v.  Humphreys,  2  B.  &  P.  343. 
Vide  also  Ex  parte  Williams,  4  T.  R.  124  ;  Winter  r.  Payne,  6  T.  R.  646  ;  Mowhray  v. 
Flemiuff,  11  East,  235  ;  Benton  r.  Garcia,  3  Esp.  N.  P.  C.  149;  Crowderv.  Shee,  1  Camph. 
N.  P.  C.  437  ;  2  Hullock  on  Costs,  602,  et  seq.  Vide  also  Hazard  r.  Lane,  3  Meriv.  290.  — 
Eden, 


Rayner  V.  MowBRAT.     Lincoln's-Inii-Hall,  21st  March. 
(Reg.  Lib.  1790.  B.  fol.  205.) 

Gift  of  a  residue,  to  be  divided  among  persons  related  to  the  testator,  confined  to  relations 
within  the  stat.  of  distributions.  (1) 

Joseph  Mowbray  made  his  will,  dated  11th  December,  1780,  and 
thereby  devised  his  real  estate  to  Isaac  Rayner,  in  trust,  to  permit  his,  the 
testator's  wife,  to  receive  the  rents,  &c.  for  her  life ;  and,  after  her  de- 
cease, to  sell  the  same,  and  then  as  follows :  "  to  divide  and  pay  the 
moneys  arising  by  virtue  of  the  sale  of  his  said  estate,  to  and  among 
[*235]  all  and  every  *such  person  and  persons  who  shall  appear  to  be 
related  to  me  only^  share  and  share  alike ;  and  that  such  person  or 
persons  shall  prove  himself,  herself,  or  theirselves  entitled  to  the  same,  in 
six  months  after  my  said  estates  shall  be  so  sold  as  aforesaid ;  save  and 
except  my  nephew,  John  Wood,  of  Morpeth,  near  Newcastle,  to  whom  I 
give  one  shilling  only." 

The  plaintiff  was  the  executrix  of  the  trustee,  the  defendants  were  sur- 
viving sisters  of  the  testator,  and  children  of  a  deceased  brother,  and  also 
of  surviving  sisters. 

The  question  was,  whether  any  persons  could  take  shares  of  the 
property,  but  those  who  would  be  entitled  under  the  statute  of  distribu- 
tion. 

Mr.  Solicitor-General t  for  the  children  of  the  surviving  sisters,  contend- 
ed, that,  although  the  general  rule  was,  that  the  word  relations  only  signi- 
fied such  persons  as  were  next  of  kin,  within  the  statute  of  distribution, 
yet,  that  in  this  case  the  words  were  clearly  meant  to  be  more  expressive. 
That  by  excluding  the  nephew,  whose  mother  was  alive,  and  who,  conse- 
quently, was  not  one  of  the  next  of  kin,  the  testator  clearly  meant  to  in- 
clude persons  in  the  same  degree.  That,  in  fact,  this  was  precisely  the 
same  case  as  that  under  General  Honeywood's  will  (Bennet  v.  Honeys 
wood,  Ambler,  708).     The  division  must  therefore  extend  to  the  children 

(1)  See  Whithome  v.  Harris,  2  Yes.  627  ;  Goodings  v.  Goodings,  1  Yes.  231.  and  Supple- 
ment to  Yesey,  122,  123  ;  1  Roper  on  Legacies,  116,  118,  &c.,  the  notes  to  Phillips  v.  Garth, 
antea,  64,  et  seq.  ^  and  p.  69,  note  (a) ;  ^  Pope  v.  Whitcombe,  3  Meriv.  689 ;  Smith  v. 
Campbell,  10  Yes.  400,  and  Cooper,  Ch.  Ca.  276  ;  ^  Green  v.  Howard,  1  Bro.  C.  C.  33, 
and  cases  cited  in  note  (a) ;  2  Williams,  Ex.  Pt.  3,  Bk.  3,  ch.  2,  f  2,  p.  729,  730  ;  Masters 
9.  Hooper,  4  Bro.  C.  C.  207  ;  Stamp  r.  Cooke,  1  Cox,  234.  ^ 
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of  the  sister,  and  be  in  equal  proportions.  T%fmas  v.  Hole,  Forrest.  241  ; 
Janes  v.  Beal,  2  Vern.  381 ;  Blackler  v.  Webb,  2  Wms.  383;  Phillips  v. 
Garth,  ante,  64.    - 

Mr.  Mansfield  insisted,  that  the  division  roust  be  per  stirpes  ;  and  that 
that  had  always  been  the  construction  of  the  statute  with  respect  to  the 
representatives  of  dead  persons. 

Lord  Chancellor  said,  the  difficulty  was,  how  to  construe  the  word 
relations,  but  by  a  reference  to  the  statute  of  distributions.  If  it  was  a 
recent  matter,  there  might  be  a  doubt ;  but  he  took  the  statute  to  be  declar- 
atory of  the  old  law.  When  once  a  rule  has  been  laid  down,  it  is  best  to 
abide  by  it.     We  cannot  always  be  speculating  what  would  have  been  the 

best  decision  in  the  first  instance. 
[*236]      ^Though  the  distribution  is  deferred  to  the  death  of  the  wife, 
that  does  not  prevent  the  interests  from  vesting  at  the  death  of  the 
testator. 


Raxsden  v.  Hassard.     Lincoln's-Inn-Hall,  22d  March. 
(Reg.  Lib.  1790.  B.  fol.  315.) 

Estate  for  life  in  [real  estates  (1)  and  in]  personaltyi  by  implication. 

General  Carpenter,  by  his  will,  (1)  gave  personal  property  to  his 
wife  for  life,  then  to  his  two  daughters,  to  be  distributed  to  the  child- 
ren of  their  bodies  by  their  last  wills  and  testaments. 

The  question  was,  what  should  become  of  the  intermediate  interest,  and 
Lord  Chancellor  thought  it  must  go  to  the  daughters  for  life. 

(I)  Mr.  Brown's  statement  of  the  present  case  is  one  exemplary  instance,  out  of  many,  of 
peculiar  inaccuracy,  and  of  the  indispensable  necessity  of  carcfullv  examining  the  cases  with 
the  Reff.  Book.  If  the  profession  shall  perceive  that  the  Editor  nas  labored  to  do  this,  and 
has  oUen  succeeded,  he  trusts  it  will  excuse  occasional  oversights ;  though  he  is  not  at 
present  aware  of  any. 

The  question  in  the  principal  case  did  not  relate  merely  to  personalty,  as  reported  by  Mr. 
Brown,  but  embraced  reil  estate  also.  The  testator  save  all  his  real  estate,  leasehold  estates, 
&c.,  and  all  other  his  personal  estate,  "  in  a  word,  all  his  property,"  in  trust  for  his  wife  for 
life  ;  and  after  her  death  (with  a  certain  exception),  he  directed  that  the  remainder  which  he 
died  possessed  of  might  be  equally  divided  between  his  two  daughters,  to  be  by  each  of 


her  share  should  become  the  property  of  his  said  daughter,  to  be  disposed  of  as  before  men- 
tioned. 

His  Lordship  declared  the  daughters  were  entitled  in  equal  moieties  to  the  rents  and  profits, 
dividends,  interest,  and  produce  of  the  said  testator's  real  and  personal  estate,  not  specifi- 
cally bequeathed  for  their  respective  lives,  fiic.  —  R.  L. 

Upon  the  point  of  similar  interests  in  personalty  by  implication,  see  Ex  parte  Rogers, 
2  Madd.  Rep.  449,  and  Hammond  v.  Neame,  1  Swanst.  35,  and  i  Wils.  Ch.  9,  ^  and  notes  to 
Browne  v.  De  Laet,  4  Bro.  C.  C.  634.  y 
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Dawson  v.  Parrot.     Lincoln'9-Inn-Hall,  22d  March. 

(Reg.  Lib.  1790.  A.  fol.  294.) 

Trnstee  ordered  to  pay  costs,  on  misconduct. 

Upon  further  directions,  it  appeared,  from  the  Master's  report,  that  the 
defendant  Steel,  had  received,  as  executor  of  the  testator,  the  sum  of  2079/. 
05.  7^£f.,  and  that  he  had  paid  1538/.  175.  6^.,  which  reduced  the  balance 
in  his  hands  to  540/.  35.  Id. 

The  defendant  Steel  is  an  attorney,  who  made  the  testator's  will,  and 
appointed  himself  a  trustee,  and  the  will  directs  the  trustees  to  place  out 
the  testator's  money  to  the  best  advantage,  for  the  plaintiff's  maintenance 
and  education :  by  his  answer  he  claimed  156/.  95.  9d,  for  a  bill  of  costs 
due  to  him  for  business  done  previous  to  (he  death  of  testator ;  this  bill  the 
Master  had  taxed  at  75/.  IO5.  7d. ;  he  had  also  charged  195/.  IO5.  lid.  for 
business  done  afler  the  testator's  decease  ;  this  bill  had  been  taxed,  at  52/. 
175.  10c/.  He  appeared  to  have  retained  this  balance  in  bis  hands  from 
the  year  1783. 

Lord  Chancellor  ordered  him  to  pay  the  costs  of  taxing  the  bills,  in- 
terest for  the  balance  in  his  hands,  and  refused  to  give  him  the  costs  of  the 
suit  (a) 


>^1 


a)  The  cases  on  this  subject  are  collected  and  referred  to  in  notes  to  Newton  v.  Bcnnet, 
W  C.  C.  362. 


[♦237]  *BouRDiLLON  V.  Adair  [Allaire].     Lincoln's-Inn-Hall. 
(Reg.  Lib.  1790.  A.  fol.  210.) 

Wife's  legacy  not  to  be  paid  to  the  husband  without  her  consent  taken  before  commissioners, 

she  being  abroad.  (1) ' 

This  was  a  petition  for  the  payment  of  a  legacy  of  167/.,  given  to  the 
wife,  to  the  agent  of  the  husband,  without  the  consent  of  the  wife  being 
taken  in  the  usual  way. 

The  ground  of  the  petition  was,  that  the  parties  lived  at  Tortola,  and 
that  a  commission  to  take  her  consent  would  be  so  expensive,  as  to  run  away 
with  great  part  of  the  legacy. 

It  was  admitted,  that  it  was  usual,  in  sums  under  100/.,  (2)  to  doit  with- 
out consent  so  taken. 

But  the  Lord  Chancellor  refused  to  do  it  without  a  commission.  (3) 

(1)  As  to  such  an  examination  abroad,  in  a  foreign  language,  see  the  Editor's  note  to  Ifinet 
r.  Hyde,  antea,  2  vol.  663. 

(2)  The  practice  of  the  Court  was  afterwards  somewhat  altered  ;  and  it  now  permits  sums 
under  200/.  to  be  paid  over  without  consent.  Vide  note,  8  Ves.  201,  and  in  Austin  r.  Bank 
of  England,  624. 

(3)  A  commission  was  directed  accoi^gly.  —  R.  L.  Vide  etiam  Parsons  9.  Dunne, 
2  Ves.  60. 
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Ex  parte  Crosslet.     Lincoln's-Inn-Hall. 

A  bill  being  pledged  in  part,  tbe  whole  may  be  proved  by  the  pledgee.  (1 ) 

A  Bill  was  drawn  17th  March,  1788,  by  Hall,  for  Livesey  and  Co., 
Manchester,  upon  Livesey  and  Co.,  in  London,  for  200/.  payable  to  Hart- 
ley. The  bill  was  indorsed,  by  Hartley,  to  the  petitioner,  for  a  debt  of  147/. 
IO5.,  which  was  then  owing  from  Hartley  to  the  petitioner,  which  debt  was 
afterwards  reduced  by  the  payment  of  101/.  IO5.  to  46/. 

The  petitioner  claimed  to  prove  the  whole  sum  of  200/.  and  to  receive 
dividends  till  he  should  have  received  46/.,  but  the  commissioners  only 
allowed  him  to  prove  46/.  A  dividend  had  been  made  of  25.  9</.  in  the 
pound. 

He  now  petitioned  for  leave  to  prove  the  whole,  and  receive  dividends, 
till  he  should  have  received  46/.,  and  in  support  of  the  petition,  was  cited 
the  case  Ex  parte  King,  1  Cooke's  Bankt.  Law,  203. 

And  the  petition  was  allowed. 

(1)  Though  Mr.  Christlin,  in  his  Treat,  on  the  B.  L.  1  ▼ol.  420,  &  2  toI.  400,  auestions 
the  principle  of  this  decision  ;  which  was  adopted  by  Lord  EUdon  C,  in  Elx  parte  Bloxham, 
6  Ves.  449,  and  confirmed,  ibid.  600.  in  opposition  to  Lord  Loughborough's  order,  6  Ves.  448, 
thereby  discharged,  Lord  Eldon's  aetermination  seems  irrefragable.  <{  See  also  Elz  parte 
Downward,  Co.  B.  L.  167, 168;  Ex  parte  Rushworth,  10  Yes.  412.  ^ 


*Ex  parte  Armstaong,  a  Lunatic.  [♦238] 

(Reg.  Lib.  1790.  A.  fol.  228.) 

Where  there  is  a  reference  to  the  Master,  in  a 'case  of  lunacy,  he  shall  make  his  report, 
although  the  lunatic  be  dead. 

A  KEFERENCR  had  been  made  to  the  Master,  to  inquire,  among  other 
things,  who  were  the  next  of  kin  of  the  lunatic.  Before  the  Master  made 
his  report,  the  lunatic  died.  There  being  disputes  among  several  persons, 
with  respect  to  the  lunatic's  will,  and  who  were  his  next  of  kin,  it  was 
wished  by  some  of  them,  that  the  Master  should  still  make  his  report ; 
and  on  the  hearing  of  this  petition,  it  was  prayed,  that  the  Master  should 
be  directed  so  to  do. 

Lord  Chancellor.  The  order  does  not  abate  by  the  death  of  the  luna- 
tic; any  party  may  still  prosecute  it  and  take  out  the  Master's  report.  I 
say  nothing  as  to  the  costs  of  the  report ;  that  may  be  a  future  considera- 
tion. (1)  (a) 

(I)  The  Lord  Chancellor  directed,  in  this  matter,  that  certain  paper  writings  alleeed  10  be 
wills  and  instructions  for  a  will  of  the  deceased  lunatic,  which  had  been  deposited,  by  order, 
in  a  strong  box  in  the  Bank,  by  the  Accountant-General,  should  he  opened  with  the  privity 
of  the  Accoontant-Oeneral,  and  that  some  of  the  petitioners  should  nave  notice  and  liberty 
to  attend  by  their  solicitors  on  that  occasion,  and  to  examine  the  said  wills  and  instructions  ; 
and  that  such  papers,  when  so  opened  and  examined,  should  be  deliyered  to  A.  B.  C.  D. 
&c.,  the  persons  stated  to  be  executors  therein  named  ;  they  undertaking  to  deliver  copies  of 
them  to  the  said  petitioners.  —  R.  L. 

(a)  See  2  filadd.  Ch.  Pr.  (4th  Am.  edit.)  752. 


200  Ex  PARTE  Clarke.  [1791. 


Ex  parte  Clarke,  in  the  Matter  of  Liveset,  &c.  Bankrupts. 

lodorser  bound  by  his  indoraementi  though  the  bill  is  made  to  a  fictitious  payee. 

Petition  to  be  admitted  a  creditor,  in  respect  of  certain  bills  indorsed 
by  the  bankrupt  to  the  petitioner.  The  bills  were  tnade  to  fictitious 
payees.  But  it  was  said  that  circumstance  was  of  no  consequence  against 
the  indorser. 

Lord  Chancellor.  It  is  clear,  that,  as  against  the  indorser,  it  does 
not  signify  what  the  bill  is.  The  indorsee  may  come  against  the  indorser, 
though  the  bill  is  a  mere  nullity  in  other  respects.  It  is  the  indorser's 
business  to  see  what  he  can  make  of  the  bill,  but  he,  by  his  indorsement, 
is  certainly  liable  to  the  indorsee. (a) 

(a)  See  Chitty  on  Bills  (lOih  Am.  edit.)  167,  158,  705,  706. 

So  it  has  since  been  determined,  that  in  an  action  against  an  indorser,  it  is  not  necessary  to 
prove  any  indorsement  on  the  bill  prior  to  that  of  the  defendant.  Crichlow  v.  Parry,  2  Campb. 
1S2.  It  had  long  before  been  decided,  that  in  an  action  against  the  indorser,  the  hand- writ- 
ing of  the  drawer  need  not  be  proved.  Lambert  v.  Pack,  1  Salk.  127  ;  Lambert  v.  Oakes, 
S.  C.  I  Lord  Raym.  443. 

The  present  was  one  of  the  numerous  cases,  which  arose  in  the  bankruptcies  of  Livesey 
and  Co.,  and  Gibson  and  Co.,  a  succinct  account  of  which  will  be  found  m  the  note  to  the 
case  of  Bennett  v.  Farnell,  2  Campb.  130,  180.  —  Ejden. 


Cartwrioht  V,  Hatelt. 

[S.  C.  1  Ves.  jun.  292.]    LmcolnVInn-Hall,  4th  May. 

(Reg.  Lib.  1790.  A.  fol.  473.) 

A  person  made  defendant,  who  in  fact  is  only  a  witness,  if  he  answers,  must  answer  fully, 
though  he  might  have  pleaded.  (1) 

A  Bill  filed  by  the  executors  of  the  late  Lord  Dudley  and  Ward, 
against  the  defendants,  Hately  and  son,  for  an  account  of  moneys  received 
and  disbursed  by  them,  as  agents  of  Lord  Dudley,  with  respect  to  coal 

mines. 
[*239]  *The  son,  by  his  answer,  insisted,  that  he  was  not  liable  to  ac- 
count, not  being  the  agent  of  Lord  Dudley,  but  merely  a  clerk  to  his 
father.  Exceptions  were  taken  to  the  answer,  which  being  referred  to  the 
Master,  he  reported  the  answer  sufficient.  Exceptions  being  taken  to  the 
Master's  report. 

Lord  Chancellor  thought  it  must  be  taken  advantage  of  by  plea,  (2) 
not  answer. 

Mr.  Abbot,  for  the  plaintiff,  said,  that  from  the  time  of  Lord  King  to 
Lord  Bathurst,  there  were  cases  in  which  the  Court  had  held,  that  to  in- 
sist by  answer  that  the  party  was  not  liable  to  account,  was  bad,  that  it 
must  be  by  plea,  and  that  his  Lordship  had  held  it  so  in  the  case  of  Wit' 
Hams  V.  Farrington  (ante,  39). 

(1)  See  the  notes  to  Cookson  v,  Ellison,  antea,  2  vol.  252,  referring  to  Fenton  v.  Hughes. 
7  Ves.  283,  239,  and  Baker  v.  Mellish,  11  Ves.  75,  76,  &c.  ;  Beames,  El.  Pi.  131,  256,  and 
the  next  case.  In  the  principal  case,  the  Lord  Chancellor  observed,  that  the  discovery  might 
be  lost,  if  the  party  were  obliged  to  wait  for  the  hearing  of  the  cause,  whereas,  if  the  defend- 
ant haa  put  the  matter  shortly  in  issue  by  plea,  the  delay  would  be  trifling.  — From  Sir  J. 
Simeon's  notes. 

(2)  See  Beames,  £1.  PI.  131, 256,  and  the  reference. 
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Mr.  Partington,  for  the  defendant,  said,  such  a  plea  would  be  a  negative 
plea,  and,  as  such,  bad.  (3) 

But  Lord  Chancellor  allowed  the  exception,  saying,  that  where  the 
plaintiff  has  brought  his  bill  against  the  witness  as  well  as  the  principal, 
and  the  witness  submits  to  answer,  he  must  answer  fully.t  (4)  (a) 

t  See  Ellison  v.  Gookson,  antea,  vol.  ii.  p.  252  [and  the  next  case]  . 

(3)  That  doctrine,  howeyer,  has  since  been  overruled.  Beames,  El.  PI.  120, 121,  et  seq. ; 
2  Yes.  &  Beames,  169. 

(4)  The  matter  was  in  fact  compromised  between  the  parties,  upon  the  decided  impression 
of  the  Gourt,  as  above.  —  ft.  L. 

(a)  See  Wigram  on  Discov.  (Am.  edit.)  Prop.  2.  PI.  276,  et  seq.,  p.  194,  et  seq.,  and  cases 
cited  and  commented  on,  and  also  the  cases  cited  in  notes  to  Gookson  v.  Ellison,  2  Bro. 
G.  G.  252,  in  reference  to  the  subject  in  the  text ;  1  Barbour's  Gh.  Pr.  B.  1,  ch.  6,  S  6,  p. 
131,  et  seq. 


Shepherd  v.  Roberts.    Lincoln's-Inn-Hall,  same  day.  S.  P. 

[If  a  person  submits  to  answer  he  must  answer  fully ;  and  must  seit  forth  an  account,  though 
he  deny  the  plaintiff's  title.]  (1) 

CooKE  was  concerned  in  two  partnerships,  one  with  Kilner,  another 
with  Wilkinson,  and  carried  on  a  separate  trade:  a  separate  com- 
mission of  bankruptcy  issued  against  him,  under  which  he  obtained  his 
certificate. 

The  bill  was  by  the  plaintiff,  for  an  account  of  another  trade,  in  which 
plaintiff  claimed  to  be  a  partner,  and  which  was  carried  on  in  the  names  of 
Shepherd  and  Co. 

By  answer,  Cooke  set  forth,  that  the  plaintiff  was  a  day-laborer,  and  had 
nothing  to  do  with  the  business,  which  was  only  a  negotiation  of  notes, 
in  the  names  of  Shepherd  and  Co. 

Exceptions  being  taken  to  the  answer,  it  was  reported  sufficient,  and  an 
exception  being  taken  to  the  Master's  report. 

Lord  Chancellor  allowed  the  exception,  on  the  ground  that  the  de- 
fendant should  have  pleaded  that  the  plaintiff  was  not  a  partner.  (2) 

(1)  See  the  preceding  case  and  references  in  the  Editor's  note.  Although  several  decisions 
took  place  contrary  to  this  doctrine  (Jacobs  v.  Goodman,  postea,  487,  note  ;  M.  Donegal  v. 
Stewart,  3  Yes.  446  ;  Phillips  v.  Caney,  4  Yes.  107),  it  aflerwards  became  quite  settled,  ut 
supra.  See  Dolder  v.  Lord  Hontinfffield ;  Faulder  v.  Stewart ;  Shaw  v.  Chingr,  11  Yes.  285, 
296,  303  ;  Somerville  r.  Martin,  16  Ves.  382.  The  whole  doubt  seems  to  have  arisen  from 
the  long  prevalent  misapprehension  above  alluded  to,  in  the  preceding  case,  that  a  plea  of  no 
partnership  was  bad,  as  a  negative.  Lord  Thurlow  himself  fell  into  the  error,  but  afterwards 
corrected  it.  See  the  whole  subject  treated  in  a  most  masterly  manner  by  Mr.  Beames,  El. 
PI.  120,  121, 122,  123,  et  seq. 

(2)  Settled  ace.  Beames,  El.  PI.  120,  et  seq. 


VOL.  III.  26 


202  Docker  v.  Horner.  [1791. 

[*240]  *EASTER   TERM. 

31  Geo.  3.  1791. 


Docker  v.  Horner.     [Vide  S.  C.  2  Dick.  746.] 

PrerogatiTe  probate  necessary,  for  the  Accoontant-General  to  pay  money  out  of  Court.  (1) 

An  estate  had  been  sold  for  payment  of  debts,  and  the  money  had  been 
paid  into  Court. 

Mr.  Mansfield  moved,  that  the  Accountant-General  might  pay  some 
debts,  one  of  42/.  the  other  43/.,  without  the  parties  producing  a  prerog- 
ative administration  to  the  creditor,  they  having  produced  an  admin- 
istration in  the  court  of  the  Bishop  of  Litchfield,  where  the  assets 
were;  but  the  Accountant-General  had  refused  to  pay  without  a  pre- 
rogative administration,  the  practice  of  the  office  being,  not  to  pay 
more  than  30/.  without,  though  they  paid  inferior  sums,  upon  the  probate 
of  the  ordinary  of  the  diocese  only. 

But  Lord  Chancellor  refused  the  motion,  saying,  that  the  practice 
must  be  uniform.  (1) 

(1)  It  is  indispensable,  however  small  the  sum.  See  the  principal  case  in  2  Dick.  746, 
et  seq.  ;  Challnor  v.  Mushail,  6  Ves.  118  ;  Newman  v.  Hoagson,  7  Ves.  409  ;  Thomas  v. 
Davies,  12  Ves.  417. 


Rheeder  v.  Ower. 
(Reg.  Lib.  1790.  B.  fol.  375.) 

Testator  ordered  the  interest  of  the  residue  to  be  paid  to  his  sisters  for  life,  and  in  case  any 
of  them  should  die  leaving  issue,  then  to  transfer  the  principal  of  the  residuum,  to  the 
children  of  the  sister  so  dying,  at  twenty-one.  One  of  the  sisters  died  in  the  life  of  the 
testator :  her  children  shall  t^e  her  share. 

John  Mitchell,  possessed  of  considerable  personal  estate,  made  his 
will,  bearing  date  31st  August,  1789,  whereby,  afler  giving  a  legacy  to 
one  of  his  sisters,  he  gave  the  residue  to  the  defendants,  his  sister  Eliza- 
beth Ower  and  Jonathan  Hitchins,  whom  he  directed  to  sell  his  leasehold 
house,  and  to  lay  the  money,  which  should  be  produced  by  the 
[*241]  sale,  and  his  whole  ^residuum^  in  the  funds,  and  to  pay  the  inter- 
est thereof  unto  his  sisters,  Elizabeth  Ower,  Mary  Blackburn, 
Ann  Holdgate,  Margaret  Kettlewell,  and  Lydia  Norton,  equally  between 
them,  for  and  during  the  term  of  their  natural  lives,  for  their  sole  use  and 
benefit,  and  on  further  trust,  that  in  case  any  of  his  said  sisters  should  die, 
leaving  issue,  that  the  trustees  *'  do  and  shall  pay,  assign,  and  transfer  the 
share  or  proportion  of  the  said  residuum,  to  which  my  sister  so  deceas- 
ing, was  eutitled,  at  or  before  the  time  of  her  decease,  to  receive  the  in- 
terest and  dividends  thereon,  unto  and  amongst  all  and  every  such  child 
or  children  of  such  deceased  sister,  equally  between  them,  share  and  share 
alike,  at  their  respective  ages  of  twenty-one  years."  The  testator  died 
13th  Feb.  1790,  leaving  four  of  his  sisters  surviving  him,  but  Ann  Hold- 
gate,  the  other  sister,  had  deceased  in  the  lifetime  of  the  testator,  namely, 
in  November,  1789,  leaving  the  plaintiffs,  William  Rheeder  and  Martha 
Jennings,   her    children,   her  surviving;    who  had   attained  their   ages 
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of  twenty-one  years,  and  they  were  the  only  other  next  of  kin  of  the 
testator. 

The  plaintiffs  filed  their  bill  against  the  executors,  the  surviving  sisters, 
their  husbands,  and  children,  claiming  to  be  entitled  to  one  fifth  of  the 
residuum  of  the  testator's  personal  estate,  as  children  of  the  deceased  sister, 
and  insisting,  if  they  were  not  so,  that  the  testator  had  died  intestate,  as 
to  that  one  hflh  of  his  personal  estate. 

Mr.  Solicitor-General  stated  the  words  of  the  will,  and  argued,  that  the 
intention  of  the  testator  must  have  been,  to  give  the  property  to  all  the 
sisters  and  their  children,  notwithstanding  the  words  seemed  to  exclude 
the  sister  who  died  in  his  lifetime. 

Mr.  Mansfield,  on  the  contrary,  contended,  for  the  defendants,  that  in 
order  to  take,  the  children  must  be  children  of  such  sisters  as  would  be 
entitled  to  take  the  interest  and  dividends  during  their  lives. 

But  Lord  Chancellor  thought  the  plaintiffs  were  entitled  to  this  as  an 
executory  devise,  and  that,  in  a  will  so  loosely  drawn,  it  was  more  proba- 
ble that  was  the  testator's  intent  than  the  contrary.  (1)  (a) 

(I)  The  matter  seems  to  have  been  compromised  soon  aflerwards,  for  the  plaintiffs  dis- 
missed their  bill  with  costs  on  the  31st  of  May.  —  R.  L.  ubi  supra. 

(a)  See  Bridge  r.  Abbot,  ante,  224, 227,  and  cases  cited  in  the  notes. 


♦Forsyth  v.  Grant.  [13th  May.]    [S.  C.  1  Ves.  jim.  298.]  [*242] 
(Reg.  Lib.  1790.  A.  fol.  401.  b.) 

Testator  enters  into  a  marriam  bond,  to  leave  20002.  to  the  wife  and  children,  but  if  no 
children,  then  to  the  wife  ^  by  will  he  gives  her  a  life-estate  in  his  whole  property ;  she 
shall  not  be  put  to  an  election,  but  take  both.  (1) 

William  Grant,  the  testator,  by  a  bond  made  by  him,  dated  26th  Feb- 
ruary, 1761,  previous  to  and  in  contemplation  of  his  marriage  with  the 
defendant,  Gratiana  (then  Gratiana  Land,  spinster),  became  bound  to 
Barton  Land  (since  deceased)  and  the  defendant,  Henry  Land,  in  the 
sum  of  4000/.,  with  a  condition  thereunder  written,  reciting  the  intended 
marriage,  and  that,  in  consideration  thereof,  and  of  said  Gratiana's  fortune, 
the  said  William  Grant  had  agreed  to  leave  to  the  said  Gratiana  Land, 
his  then  intended  wife,  or  the  child  or  children  of  the  marriage,  the  sum 
of  2000/. ;  the  condition  of  the  said  bond,  therefore,  was,  that  if  the  mar- 
riage should  take  effect,  and  if  the  heirs,  &c.,  of  said  William  Grant, 
should,  within  three  months  after  his  decease,  pay  to  the  trustees,  &c.  the 
sum  of  2000/.  in  trust,  that  the  trustees,  &c.  should  place  out  the  same 
at  interest,  and,  in  case  there  should  be  any  children,  should  then  pay  the 
interest  in  manner  therein  mentioned,  or  if  there  should  be  no  child  or 
children  living  at  the  death  of  the  said  William  Grant,  in  trust,  as  to  the 
said  principal  sum  of  2000/.  for  the  sole  use  and  benefit  of  the  said  Gra- 
tiana Land,  then  the  bond  to  be  void. 

The  marriage  was  solemnized,  but  there  was  no  issue  of  the  marriage. 
Barton  Land  died,  leaving  his  co-trustee  surviving  him. 

(1)  The  principle  in  this  case  seems  to  be,  that  the  two  provisions  were  so  different,  that 
Dothinff  was  apparent  on  the  instruments  excluding  the  widow  from  either  of  them.  See 
Jeacock  v.  Falconer,  antea,  1  roL  296,  296,  with  the  notes,  ibid.  And  the  notes  to  Pearson 
r.  Pearson,  ibid.  292. 
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William  Grant  afterwards  made  his  will,  by  which  he  gave  to  some  of 
the  defendants  all  the  estate,  real  and  personal,  he  was  then  or  might  hap- 
pen to  die  possessed  of  in  trust,  and  appointed  his  trustees,  to  pay  to  his 
beloved  wife,  Gratiana  Grant,  the  annual  rent  of  yearly  profits  of  all  his 
said  estate,  real  and  personal,  yearly  and  every  year,  by  equal  portions, 
and  after  her  decease,  to  divide  the  estate  among  the  plaintiffs. 

The  question  was,  whether  the  wife  was  to  be  put  to  an  election 
between  the  sum  secured  by  the  bond,  and  her  life-estate  under  the 
will. 

Mr.  SoUcitor-General,  for  the  plaintiffs,  contended  that  the  intention  of 
the  testator  was,  to  give  her  an  option  between  the  two. 

But  Lord  Chancellor  held  she  should  take  both. 


•[♦243]    *BoTLE  V.  The  Bishop  of  Peterborough,  and  Others. 

[13  and  17  May.]     [S.  C.  1  Ves.  jun.  299.] 

(Reg.  Lib.  1790.  A.  fol.  363.) 

Power  to  dWide  a  fund  among  all  and  every  the  children,  to  be  vested  at  twenty-one,  and  in 
defaoh  or  part  execution,  the  whole,  or  part  unappointed,  to  go  to  all ;  there  were  two 
children,  a  son  and  a  daughter :  a  partial  provision  was  made  for  the  son,  who  died  un- 
married, and  without  issue:  a  subsequent  appointment  of  the  whole  residue  to  the 
daughter,  is  a  good  execution  of  the  power.  (1) 

Lady  Frances  Coningesby,  plaintiff's  late  grandmother,  by  will,  dated 
26th  September,  1770,  gave  the  residue  of  her  personal  estate,  aAer  pay- 
ment of  debts  and  legacies,  &c.  to  Lord  Southwell,  and  the  defendant 
the  bishop,  their  executors  and  administrators,  in  trust,  to  permit  testa- 
trix's daughter,  Charlotte  Boyle  Walsingham  (plaintiff's  mother)  to  take 
the  dividends,  &c.  for  life,  to  her  sole  and  separate  use ;  and  from  and 
after  her  death,  to  pay,  assign,  and  transfer  the  whole  residue  unto,  and 
for  the  benefit  of,  all  and  every  the  child  and  children  of  her  said  daugh- 
ter, Charlotte  Boyle  Walsingham,  if  more  than  one,  in  such  parts, 
shares,  and  proportions,  manner  and  form,  and  for  such  interests  respect- 
ively, and  with  such  benefit  of  survivorship,  and  other  accruing. interests, 

(1)  This  decision  has  been  repeatedly  approved  of  and  followed.  See  in  Butcher  v.  Butcher, 
1  Yes.  &  Beames,  91,  92,  93  ;  Vane  v.  Lord  Dunganoon,  2  Scho.  &  Lefroy,  129;  M'Ghie's 
case,  2  Madd.  Rep.  368,  377.  As  to  the  general  principles  in  cases  of  appomtments,  illusory 
or  otherwise,  s^e  Butcher  v.  Butcher,  on  the  Appeal,  1  Yes.  &  Beames,  79,  et  seq.  whicQ 
comprises  all  the  material  authorities. 

Lord  EUdon  C,  ibid.  pp.  91,  92,  93,  observes,  "  It  has  been  long  settled,  that  an  appoint- 
ment cannot  be  made  to  a  deceased  child  ;  or  to  the  personal  representatives  of  a  deceased 
child  ;  and,  therefore,  before  the  case  of  Boyle  v.  The  Bishop  of  Peterborough,  it  must  have 
frequently  occurred  that  this  mieht  happen,  unless  by  some  circuity  or  device  the  families  of 
deceased  children  were  includecf,  &c.  The  mode  of  executing  the  power,  in  the  case  of  a 
deceased  child,  according  to  the  old  practice  of  conveyances,  before  tne  case  of  Boyle  v.  The 
Bishop  of  Peterborough,  was  by  givmg  part  to  the  surviving  children  ;  making  no  appoint- 
ment of  the  residue  ;  which,  therefore,  was  permitted  to  go  as  in  default  of  appointment. 
That  certainly  was  very  ill-contrived  and  incorrect,  f 

**  Lord  Thurlow  dissented  from  that,  and  established  the  rule  in  the  case  of  Boyle  v.  The 
Bishop  of  Peterborough,  which  it  is  better  to  abide  by." 

Lord  R«desdale  C,  also  referring  to  the  same  subject  (2  Scho.  &  Lefroy,  129),  says,  "  In 
the  case  of  Boyle  v.  The  Bishop  of  Peterborough,  the  persons  who  prepared  the  instrument 
were  aware  of  this,  and  two  instruments  were  executea  ;  the  first  clearly  within  the  power, 
and  then  another  as  to  what  was  left  unappointed  by  the  first,  and  would  have  been  unap- 

Kinted  if  no  subsequent  execution  had  been  made.    Here,  1  think,  the  appointment  is  to 
considered  exactly  in  the  same  way,  for  this  purpose,  as  if  contained  m  two  separate 
deeds.*' 
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and  to  become  an  interest  vested  in  such  child  or  children,  at  such  time 
or  times  respectively,  as  she,  her  said  daughter,  by  any  deed  or  deeds, 
writing  or  writings,  to  be  by  her  sealed  and  delivered,  in  the  presence  of 
two  or  more  witnesses,  should  direct,  limit,  or  appoint ;  and  in  default, 
or  in  case  of  an  incomplete  appointment,  then  the  whole,  or  the  part  un 
appointed,  for  the  benefit  of  all  the  children  equally,  to  be  paid  at  twenty- 
one  ;  and,  if  but  one  child,  to  such  one  at  the  same  age.  Nevertheless, 
she  did  thereby  declare,  that  if  it  should  happen,  that  any  such  child  or 
children  should  attain  his,  her,  or  their  age  or  ages  of  twenty-one  years  in 
the  lifetime  of  her  said  daughter,  then,  and  from  thenceforth,  all  and  every, 
the  said  share  and  shares  of  such  child  or  children,  so  attaining  their 
said  ages  of  twenty-one  years,  should  be  considered  as  vested  interests  in 
them  respectively ;  and  should  be  transmissible  to  his,  her,  or  their  exec- 
utors, administrators,  or  assigns ;  yet  so,  nevertheless,  as,  that  the  pay- 
ment of  the  same  share  or  shares  should  be  postponed  until  after  the  de- 
cease of  the  said  daughter,  and  then  to  be  immediately  paid.  The  will 
also  contained  several  usual  provisions,  in  case  of  children  dying  under, 
age,  &c.  which  are  unnecessary  to  state ;  the  testatrix  appointed  Sir  Sid- 
ney Stafford  Smyth,  Mary  Trevor,  and  George  Watson,  (who  all  died  in 
her  lifetime,)  joint  executors. 

•Lady  Frances  died  2lst  December,  1781,  leaving  defendant,  [•244] 
the  bishop,  one  of  the  trustees,  alone  surviving  her  (Lord  South- 
well, as  well  as  the  executors,  having  died  in  her  lifetime),  and  also  leav- 
ing Charlotte  Boyle  Walsingham,  her  daughter,  then  a  widow,  surviving 
her ;  who,  at  the  death  of  the  testatrix,  had  two  children,  namely,  Rich- 
ard O'Brien  Boyle,  and  the  plaintiff,  both  infants;  and  the  bishop  having 
renounced  administration,  the  same,  with  the  will  annexed,  was  granted  to 
Charlotte  Boyle  Walsingham,  who,  by  virtue  thereof,  collected  property  of 
the  testatrix  to  a  very  large  amount;  to  which  she  became  entitled  for  life, 
with  power  of  appointment,  as  above  stated. 

By  deed  poll  of  part  appointment,  in  writing,  duly  executed  as  required 
by  the  will,  Charlotte  Boyle  Walsingham  did,  by  virtue  of  the  power,  ap- 
point 4500/.  4  per  cent,  bank  annuities,  part  of  the  said  residue,  to  her 
son,  Richard  O'Brien  Boyle,  to  vest  in,  and  be  transferable  and  appropri- 
able to  him,  immediately  after  her  death.  And  in  the  deed  is  contained 
a  proviso,  that  nothing  therein  contained  should  be  deemed  to  annul,  or 
make  void,  the  power  of  appointment  given  by  the  said  will,  as  to  the 
remaining  part  thereof;  and  that  in  case  the  said  Charlotte  Boyle  Wal- 
singham should  die,  without  making  any  appointment  respecting  the  same, 
the  said  4500/.  annuities  should  be  taken  by  said  Richard  O'Brien  Boyle, 
in  part  of  his  share,  that  he  might  not,  in  default  of  appointment,  take 
more  than  one  moiety  of  the  residue.  Afterwards,  Charlotte  Boyle  Wal- 
singham, having  given  up  her  life  interest  in  the  said  4500/.  annuities, 
they  were  sold;  and  the  produce,  being  3880/.  \Ss.  6d.  was  applied  in  the 
purchase  of  a  commission  in  the  army,  for  the  benefit  of  the  said  Richard 
O'Brien  Boyle.  Afterwards,  said  Richard  O'Brien  Boyle,  becoming  of 
age,  by  deed,  declared  that  the  money  so  advanced  was  in  part  of  his 
share  of  the  residue  of  testatrix's  estate.  By  a  subsequent  deed,  811/., 
the  produce  of  Mr.  Boyle's  cornetcy,  which  was  sold  at  the  time  of  pur- 
chasing the  superior  commission,  was  returned  into  the  general  fund. 

Before  any  further  appointment  was  made,  Richard  O'Brien  Boyle  died, 
without  issue,  and  unmarried. 

Afterwards,  by  deed  poll  of  further  appointment,  22d  April, 
1789,  under  the  hand  and  seal  of  Charlotte  Boyle  Walsingham,  •de-  [^245] 
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daring  the  state  of  the  funds  which  constituted  the  residue,  and  the 
death  of  Richard  O'Brien  Boyle,  as  aforesaid,  leaving  his  sister,  the 
plaintiff  him  surviving,  and  then  the  only  child  of  Charlotte  Boyle  Wal- 
singham ;  and,  that  she  uras  desirous  of  executing  her  power ;  it  was  wit- 
nessed, that,  in  pursuance  of  the  power,  the  said  Charlotte  Boyle  Wal- 
singham  did  direct  that  the  then  trustees,  and  such  persons  who  should, 
for  the  time  being,  be  the  trustees,  should  stand  possessed  of  the  same, 
subject  to  the  interest  of  said  Charlotte  Boyle  Walsingham  for  life,  in 
trust  for  the  plaintiff,  and  all  and  every  other,  the  child  or  children  which 
the  said  Charlotte  Boyle  Walsingham  should  or  might,  at  any^time  here^ 
after,  have,  or  for  any  one  or  more  of  them,  the  plaintiff  and  such  other 
child  or  children,  either  wholly,  or  in  such  parts,  shares,  and  proportions, 
and  for  such  absolute  or  limited  interests,  and  in  such  manner  and  form, 
and  to  become  an  interest  or  interests  vested  and  payable  at  such  times 
respectively,  and  with  such  allowance  for  maintenance  in  the  mean  time, 
and  with  such  benefit  of  survivorship,  and  other  accruing  interests,  as 
the  said  Charlotte  Boyle  Walsingham  by  deed  or  will  should  appoint ;  and 
in  default  of  appointment,  and  subject  to  the  same,  certain  of  the  funds 
should  become  an  interest  vested  in  the  plaintiff,  from  and  immediately 
after  the  date  of  the  said  instrument ;  and  should  be  transmissible  to  her 
executors,  notwithstanding  her  death  in  the  lifetime  of  the  said  Charlotte 
Boyle  Walsingham  ;  with  proviso,  that  nothing  therein  contained,  should 
prejudice  a  further  appointment,  with  respect  to  the  remaining  part  of  the 
residue. 

By  another  deed  poll,  27th  April,  1789,  reciting  the  above  transactions, 
Charlotte  Boyle  Walsingham  directed  that  the  trustees  should  stand  pos- 
sessed of  10,000/.  new  4  per  cent,  bank  annuities,  and  all  other  the  resi- 
due of  the  personal  estate  of  Lady  Frances  Coningesby,  concerning  which 
no  direction  or  appointment  had  been  made,  subject  only  to  the  life  estate 
of  Charlotte  Boyle  Walsingham,  in  trust  for  the  plaintiff,  and  all  and  every 
other  the  children  which  Charlotte  Boyle  Walsingham  might  thereafter 
have,  in  such  shares  and  proportions,  manner  and  form,  and  to  become  an 
interest  or  interests  vested,  at  such  times,  and  with  such  allowances,  or 
otherwise,  and  with  such  benefit  of  survivorship,  and  other  accruing  in- 
terests (omitting  *'for  such  absolute  or  limited  interests")  as  the 
[*246]  said  Charlotte  Boyle  Walsingham,  by  deed  or  will,  *to  be  executed 
as  therein  mentioned,  should  direct  or  appoint ;  and  in  default  of 
such  appointment,  equally  in  shares,  d&c.  as  directed  by  the  will  of  Lady 
Frances  Coningesby,  in  case  of  said  Charlotte  Boyle  Walsingham  not 
executing  the  power ;  and  subject,  as  aforesaid,  in  trust  for  plaintiff,  her 
executors,  administrators,  and  assigns,  to  be  a  vested  and  transmissible 
interest  in  her, subject  as  aforesaid  immediately  after  the  execution  of  said 
deed. 

Richard  O'Brien  Boyle  before  his  death  diily  made  his  will,  and  thereby 
reciting  that  he  was  entitled  to  an  estate  in  the  county  of  Essex,  and  also  in 
reversion,  after  the  death  of  his  mother,  to  one  moiety  at  least,  of  the  res- 
idue of  the  personal  estate  of  his  grandmother.  Lady  Frances  Coningesby, 
gave,  devised,  and  bequeathed  the  same  to  the  defendants.  Lord  Mul- 
grave,  John  Fitzgibbon  (now  Lord  Fitzgibbon),  and  Henry  Phipps,  in 
trust  to  sell  the  estate,  and  apply  the  produce  of  it  to  pay  debts ;  and  in 
case  it  should  prove  a  deficient  fund  for  that  purpose,  in  trust,  to  apply  so 
much  of  his  share  of  the  residue  of  his  grandmother's  personal  estate,  as 
would  be  sufficient  to  make  up  the  deficiency :  he  then  gave  several  other 
legacies,  and  as  to  the  rest  and  residue  of  his  grandmother's  estate,  it  was 
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his  wiil,  that  his  trustees  should  be  possessed  thereof  in  trust  for  the  plain- 
tiff and  her  children,  if  she  should  have  any  in  the  manner  there  pointed  out. 
And  he  gave  a  real  estate,  in  Ireland,  to  his  sister  the  plaintiff  for  life ;  re- 
mainder, to  her  second  son,  in  tail ;  remainder  to  her  third,  fourth,  and  every 
other  younger  son  in  succession,  in  tail ;  and  for  default  of  younger  sons,  to 
her  first  sod  in  tail ;  and  in  case  his  sister  should  die  without  issue  male,  liv- 
ing at  the  time  of  her  death,  and  no  such  issue  male  of  his  sister  should  at- 
tain twenty-one,  then  to  vest  absolutely  in  the  defendant,  the  Earl  of  Shan- 
non. And,  in  case  his  sister  should  contest  his  bequest  to  the  said  Earl  of 
Shannon,  then  his  will  was,  that  his  sister  and  her  issue  should  take  no  ben- 
efit by  the  bequest  therein  made  to  them  respectively,  but  that  Lord  Shannon 
should  be  entitled  absolutely  to  the  residue  of  his  share  of  his  grandmother's 
personal  estate  ;  and  appointed  his  trustees  executors,  who  proved  the  will. 

By  indenture  of  settlement,  made  afler  the  marriage  of  Charlotte  Boyle 
Walsingham,  plaintiffs  mother,  with  the  Honorable  Robert  Boyle 
Walsingham,  bearing  date  27th  November,  1776,  and  •made  be-  [•247] 
tween  the  said  Robert  Boyle  Walsingham  and  Charlotte  Boyle  Wal- 
singham of  the  one  part,  and  the  defendant  the  bishop,  and  Charles  Dun- 
bar, Esq.  of  the  other  part,  reciting,  that  by  the  marriage-settlement  of  Sir 
Charles  Hanbury  Williams  with  Lady  Frances  Coningesby,  5000/.  was 
vested  in  Charlotte  Boyle  Walsingham,  as  one  of  the  daughters  of  the 
marriage ;  and  that  Richard  Boyle  Walsingham  had  agreed  that  the  same 
should  be  vested  in  trustees,  as  a  provision  for  said  Charlotte,  and  her  is- 
sue, it  was  witnessed,  and  Robert  Boyle  Walsingham,  and  Charlotte  Boyle 
Walsingham,  assigned  the  same  to  the  trustees,  to  hold  the  same,  in  trust 
to  permit  Robert  Boyle  Walsingham  to  have  the  proceeds  for  life,  and  af^ 
ter  his  decease,  in  trust  to  permit  Charlotte  Boyle  Walsingham  to  receive 
the  proceeds,  and  afler  the  decease  of  the  survivor  to  pay  the  said  5000/. 
to  and  among  all  and  every  the  child  or  children,  in  such  parts,  shores, 
and  proportions,  and  in  such  manner  and  form,  and  at  such  time  or  times 
respectively,  as  the  said  Robert  Boyle  Walsingham  and  Charlotte  his  wife, 
at  any  time  during  their  joint  lives,  or  the  survivor  of  them  during  his  or 
her  life,  by  any  writing  or  writings,  under  their  hands  and  seals,  or  under 
the  hand  and  seal  of  the  survivor  of  them,  attested  by  two  or  more  credible 
witnesses,  should  order,  direct,  limit,  or  appoint ;  and  in  default  of  such 
appointment,  or  as  to  such  part  of  said  5000/.  of  which  no  appointment 
should  be  made,  in  trust  to  distribute  the  same  amongst  all  and  every 
such  child  or  children,  in  equal  parts,  shares,  and  proportions  (if  more 
than  one),  the  same  to  vest  in,  and  be  paid  to,  the  sons  at  twenty-one,  and 
the  daughters  at  twenty-one,  or  days  of  marriage  after  eighteen ;  and  if  only 
one  child,  to  vest  in  that  one,  at  the  same  time ;  and  reciting,  that,  under 
the  will  of  the  Countess  of  Kildare,  the  said  Frances  Boyle  Walsingham 
would,  in  case  she  should  survive  her  mother,  be  entitled  to  4000/.,  and 
the  residue  of  the  said  Countess's  personal  estate,  which  was  then  vested 
in  the  funds  (in  case  Charlotte  Boyle  Walsingham  should  survive  Lady 
Frances  Coningesby),  Robert  Boyle  Walsingham  covenanted  to  assign  the 
same  to  trustees,  to  the  same  uses. 

This  property  was  now  become  vested  in  the  defendants,  the  bishop,  and 
Lord  Walsingham. 

Robert  Boyle  Walsingham  died  many  years  ago,  and  Charlotte  Boyle 
Walsingham,  by  her  will,  7th  July,  1789,  duly  executed  under  the 
settlement,  by  virtue,  and  in  exercise  and  execution  •of  the  said  [^248] 
settlement,  and  of  all  other  powers  and  authorities,  directed,  that 
from  and   immediately  afler  her  decease,  the  defendants  the  bishop  and 
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Lord  Walsingham,  should  stand  possessed  of  the  whole  of  the  said 
funds,  upon  trust  for  the  plaintiff,  her  daughter  and  only  child,  her  exe- 
cutors and  administrators,  and  appointed  the  plaintiff  executrix  of  that 
will. 

The  testatrix,  Charlotte  Boyle  Walsingham,  died  12th  April,  1790,  with- 
out revoking  the  will,  or  making  any  other  will,  or  appointment,  and  with- 
out having  had  any  other  issue,  and  leaving  plaintiff  her  only  child,  her 
executrix,  her  surviving ;  and  the  plaintiff  proved  the  will,  and  obtained  let- 
ters of  administration  de  bonis  non  of  the  personal  estate  of  Lady  Frances 
Coningesby,  by  which  she  became  their  personal  representative  ;  in  which 
capacity,  and  also  as  only  next  of  kin  of  her  brother  Richard  O'Brien 
Boyle,  she  filed  her  bill  against  the  defendants,  the  bishop  and  Lord  Ver- 
non, as  trustees  of  the  residue  of  Lady  Frances  Coningesby's  estate,  the 
bishop  and  Lord  Walsingham,  as  trustees  of  the  property  settled  by  the  in- 
denture of  27th  November,  1776,  and  against  the  other  defendants,  the 
executors  of  Richard  O'Brien  Boyle  and  Lord  Shannon,  his  devisees  and 
legatees,  praying  to  have  her  right  to  the  trust  fund  declared,  an  account 
of  what  is  coming  due  to  her,  and  that  the  same  may  be  paid  and  trans- 
ferred to  her. 

The  defendants.  Lord  Mulgrave,  Lord  Fitzgibbon,  and  Henry  Phipps, 
the  executors  of  Richard  O'Brien  Boyle,  insisted,  by  their  answer,  that 
the  appointment  made  by  Charlotte  Boyle  Walsingham  was  not  a  good 
execution  of  the  power  reserved  to  her  by  Lady  Frances  Coningesby's  will, 
and  the  settlement ;  and  that  the  plaintiff  is  entitled  to  no  more  than  a 
moiety,  the  other  moiety  having' vested  in  their  testator.  Lord  Shannon 
submitted,  whether  the  appointments  were  good  as  far  as  they  related  to 
Lady  Frances  Coningesby's  residue.  The  other  defendants  were  only 
made  so  as  trustees  of  the  fund. 

The  cause  came  on  to  be  heard  on  Friday,  the  13th,  and  Tuesday,  17th 
of  May. 

Mr.  Solicitor-General^  Mr.  Mitford,  and  Mr.  King,  for  the 
[*249]  plaiqtiffs,  contended  that  the  appointments  were  good.  There  *t8 
no  doubt  that  the  first  instrument  in  favor  of  Mr.  Boyle  was  a  good 
execution  of  the  power,  as  far  as  it  extended.  Then,  he  dying  without 
i^sue,  Mrs.  Boyle  Walsingham  made  a  partial  appointment  in  favor  of  her 
daughter,  and  afterwards,  an  appointment  of  the  whole  likewise  in  her 
favor,  but  with  power  to  make  a  new  disposition.  The  only  questions 
are,  Whether  Mrs.  Walsingham  had  such  power ;  and,  secondly.  Whether 
she  has  executed  it.  A  person  having  such  a  power  may  execute  it, 
although  one  of  the  objects  of  the  power  be  dead ;  otherwise,  in  all  cases 
of  powers  to  divide  among  children,  the  death  of  one  child  would  extin- 
guish the  power.  But  it  was  held  in  Maddison  v.  Andrews,  1  Vesey,  57, 
the  death  of  one  of  the  objects  did  not  affect  the  execution  of  the  power ; 
and  that  though  the  appointment  to  the  daughter,  who  was  dead,  was  void, 
the  other  appointments  were  good.  The  next  question  is,  Whether  she 
has  exercised  this  power  improperly.  She  seems  to  have  made  theproper- 
est  appointment  possible.  The  son  being  dead  without  issue,  she  has 
made  an  appointment  to  the  daughter.  She  had  before  executed  an  in- 
strument, making  a  provision  for  the  son  ;  then,  after  his  death,  she  makes 
a  provision  for  her  daughter,  and  any  children  she  might  herself  after- 
wards have.  The  only  objection  that  could  possibly  be  made,  would  be 
that  she  had  made  an  improper  appointment;  but  considering  how  exten- 
sive her  power  was,  no  such  objection  could  be  made,  unless  they  can 
show,  on  the  other  side,  that  the  death  of  Mr.  Boyle  precluded  any  ap- 
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pointment  But  this  could  not  be ;  she  might  have,  originally,  made  an 
appointment,  that  the  share  given  to  Mr.  Boyle  should,  in  case  of  his 
death,  go  to  Miss  Boyle;  for  she  had  a  power  to  give  a  limited  interest, 
with  such  benefit  of  survivorship  as  she  should  think  proper.  Now,  if  she 
had  appointed  moieties  to  each,  with  survivorship  between  them,  that 
would  certainly  have  been  good ;  and  if  she  has  done  no  more  than  that, 
it  must  be  a  good  execution  of  her  power.  What  she  has  done,  is  exactly 
equivalent  to  such  an  appointment ;  for,  after  the  death  of  Mr.  Boyle, 
there  was  no  object  upon  which  to  execute  the  power,  but  Miss  Boyle ; 
and  the  power  must  be  argued  upon  as  it  was  circumstanced  when  execut- 
ed, she  having  her  whole  life  to  execute  it  in.  Any  appointment  she 
could  have  made,  would  have  been  defeasible  by  subsequent  births  of 
children.  In  Chadwick  v.  Doleman,  2  Vern.  52d,  where  the, 
second  son  became  eldest,  the  Court  thought  the  first  ^appointment  [*250] 
defeasible.  Then  it  is  said,  the  appointment  was  to  be  to  all  and 
e^ery  the  children.  If  she  executed  her  .power  when  there  was  only  one 
child,  that  child  was  all  and  every.  This  will  go  to  both  the  appointments ; 
there  is  no  material  difference  between  them.  There  was  an  appointment 
in  favor  of  Mr.  Boyle,  which  was  not  illusory. 

Mr.  Atiomey-Generai,  for  the  executors  of  Mr.  Richard  O'Brien 
Boyle. 

The  appointment  in  this  case,  does  not  appear  to  be  agreeable  to  the 
power.  This  is  for  the  benefit  of  all  and  every  of  the  children  if  more 
than  one,  and  in  default  of  appointment,  or  in  case  of  an  incomplete  ap- 
pointment, then  the  whole,  or  the  part  unappointed  to  be  for  the  benefit 
of  all  the  children  equally,  at  twenty-one ;  and,  there  is  a  proviso,  that  the 
shares  shall  vest  in  children  attaining  twenty-one,  in  the  lifetime  of  Mrs 
Walsingham ;  the  interest  is  to  vest  and  be  transmissible  to  their  repre- 
sentatives ;  though  what  the  sum  would  be,  would  remain  uncertain,  as 
Mrs.  Walsingham  had  her  whole  life  to  execute  the  power.  Suppose  there 
had  been  five  or  six  children,  and  two  or  three  had  died  in  the  lifetime  of 
Mrs.  Walsingham,  after  having  attained  their  ages  of  twenty-one,  it  could 
not  be  in  Mrs.  Walsingham's  power  to  have  appointed  to  the  living  children 
only. 

Lord  Chancbllor.  Would  an  appointment  to  the  representatives  of 
the  dead  child  be  a  good  appointment?  (2) 

Mr.  Attomey^GmeraL  Her  business  would  only  be  to  name  the  sums 
that  had  already  vested  at  twenty-one. 

Lord  Chancellor.  What  sort  of  conveyance  could  she  make  ?  One 
question  is,  whether  such  a  power,  without  special  words,  would  vest  any 
thing  in  the  lifetime.  Would  an  instrument  applying  to  the  representa- 
tives of  a  dead  child  be  a  valid  instrument? 

Mr.  Attorney-General.  In  Maddison  v.  Andrew,  there  was  an  appoint- 
ment to  the  dead  child,  and  the  objection  there  made  was,  that,  in  fact, 
it  was  an  appointment  to  the  mother  herself,  who  was  the  represen- 
tative ;  and  did  not  turn  on  any  presumed  •impossibility  of  appoint-  [•261] 
ing  to  a  dead  child  :  but  my  argument  turns  on  the  special  direc* 
tions  in  this  will ;  af\er  attaining  the  age  of  twenty-one.  Lady  Frances  has 
only  left  Mrs.  Walsingham  the  power  of  naming  the  sums  The  repre- 
sentatives of  a  dead  child  may,  certainly,  be  put,  in  such  a  power,  in  the 
place  of  the  dead  child,  if  the  testator  thinks  proper  so  to  do :  here  the 
intention   is  particularly  pointed  to,  by  postponing  the  payment  to  the 

(9)  yid«  note  (1),  ante,  p.  943. 
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death  of  Mrs.  Walsingham ;  the  plain  import  of  which  is,  that  in  the  ease 
that  has  happened,  an  interest  vested  in  Mr.  Boyle  at  twenty-one.  Then 
as  to  the  power  under  the  settlement,  that  is,  to  distribate  the  funds  among 
all  and  every  the  children  ;  it  is  a  contradiction  to  the  power,  if  the  ap- 
pointment can  he  to  Miss  Boyle  only.  The  executors  of  Mr.  Boyle  hare, 
therefore,  a  claim  to  a  moiety  of  both  funds.  With  respect  to  the  ap- 
pointment of  the  4500/.  stock  being  an  execution  of  the  power,  817/.  of  it 
was  brought  back,  by  another  deed,  into  the  power  of  Mrs.  Walsingham; 
her  recalling  that  part,  is  inconsistent  with  the  idea  of  its  being  an  ap- 
pointment ;  she,  having  executed  her  power  by  the  instrument,  had  pre- 
cluded herself  from  taking  it  back.  But  considering  it  as  an  appointment 
if  the  clause  in  Lady  Frances  Coningesby's  will  applies  to  the  subject, 
see  what  has  been  done  ;  out  of  between  60  or  70,000/.,  Mrs.  Walsingham 
has  appointed  about  3000/.  (the  value  of  the  stock)  to  the  son.  Such  a 
share  has  always  been  held  elusory.  If  Mr.  Boyle  was  now  suing,  it 
could  not  be  held  a  good  execution  of  the  power.  And  his  representatives 
have  the  same  claim  as  he  would  have  had,  if  he  were  alive ;  as,  by  Lady 
Frances  Coningesby's  will,  Mrs.  Walsingham  ^as  under  a  necessity  of 
making  a  provision  for  him. 

Lord  Chanckllor  thought  the  taking  back  the  817/.  as  it  was  not  for 
her  own  benefit,  but  thrown  into  the  general  fund,  and  subject  to  further 
appointments,  was  immaterial. 

Mr.  Hardinge^  and  Mr.  HoUist^  for  Lord  Shannon.  We  contend  that, 
if  Mrs.  Walsingham  had  a  power  of  appointing  afler  her  son's  death,  the 
exercise  of  that  power  must  be  with  a  view  to  there  having  been  two 
children,  and  that  the  execution  of  it,  in  the  manner  this  was  done,  was 
elusory,  and  a  deceit  upon  the  power.  But  we  contend,  that,  after  Mr. 
Boyle's  death,  all  the  power  was  gc^ne,  and  his  interest  became  a  vested 
interest  in  a  moiety  only,  subject  to  a  fair  appointment  in  his  life- 
[*253]  time.  The  ^clause  in  the  will  of  Lady  Frances  vesting  the  interest 
refers  to  the  contingency  of  Mrs.  Walsingham's  living.  The  several 
clauses  are  independent  of  one  another.  By  the  first,  the  children  were 
to  ha?e  the  whole  after  Mrs.  Walsingham's  death.  The  second  clause 
provides  for  the  non-execution,  or  part  execution,  of  the  power.  The 
third,  that  if  a  child  attain  the  age  of  twenty-one,  in  the  lifetime  of  the 
mother,  the  share  should  be  vested,  subject  to  her  declaration  as  to  the 
quantity  of  the  share.  If  the  appointment  by  the  mother  after  the  son's 
death,  be  good,  it  must  be  with  a  view  to  there  being  two  children,  other- 
wise if  a.shilling  had  been  given  to  him,  that  would  have  enabled  the 
mother  to  give  70,000/.  to  the  daughter.  It  is  true,  as  Mr.  Mitford  argued, 
she  might  have  appointed  a  moiety  to  each,  with  remainder  to  the  other, 
in  case  of  dying  unmarried ;  but  Mr.  Mitford,  in  order  to  make  this  argu- 
ment t^ply,  was  obliged  to  state  it  as  an  appointment  of  a  moiety.  But 
in  the  present  case,  the  appointment  to  the  son  is  not  of  more  than  a 
nineteenth  part,  which  is  much  less,  that  has  been  held  to  be  elusory.  In 
the  case  of  Wall  v.  Thurhome,  1  Vem,  355,  a  case  is  cited  of  Cragrave 
V.  Percost,  where  a  man  having  two  daughters,  one  by  a  former,  and  another 
by  a  second  wife,  gave  his  estate  to  his  wife,  to  be  by  her  distributed 
between  his  daughters,  as  she  should  think  fit;  she  gave  1000/.  to  her  own 
daughter,  and  but  100/.  to  the  other,  and,  on  the  ipere  disparity  of  the 
sum,  it  was  held  elusory,  and  an  equal  distribution  was  decreed ;  and 
Lord  Hardwicke,  in  Maddison  v.  Andrew ^  argued  from  this  case.  So  in 
Pawkt  V.  Pawlet,  1  Wils.  22  4,  29,900/.  out  of,  30,000/.  applied  to  one 
child  was  held  void.     The  power  of  appointment  among  children,  must  be 
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exercised  by  a  discretion  operating  upon  all.  It  is  given  for  the  purpose 
of  insuring  the  obedience  of  the  children.  It  may  \ie  the  case  of  two,  or 
the  ease  of  ten,  and  surely  if,  of  a  large  number,  one  dies  after  the  inter- 
est is  vested,  a  gift  to  the  others  could  not  be  good.  In  the  case  cited  by 
Mr.  King  {Chadwieke  v.  Doleman)  there  was  no  vested  interest.  One 
great  difficulty  which  arises  in  this  case  is,  what  could  be  done,  supposing 
no  appointment  to  have  been  made,  during  the  life  of  both  :  Is  it  the  rule 
of  the  Court,  that  something  shall  be  done  for  the  dead  child  ?  to  say  that 
he  is  to  be  kept  out,  seems  strange ;  and,  therefore,  it  necessarily  follows 
that  the  power  is  at  an  end.  Suppose  an  elusory  execution  made  in  the 
lifetime  which  the  parent  meant  to  correct,  or  that  being  fair  when 
*made,  if  afterwards  it  becomes  otherwise,  and  the  child  being  dead,  [*253] 
it  cannot  be  amended,  it  follows,  that  as  no  fair  appointment  can  then 
be  made,  the  power  must  be  gone.  The  whole  turns  upon  the  clause,  that  if 
one  child  should  die  without  issue,  the  other  should  take  that  share ;  for  we 
admit  the  parent  could  not  give  to  the  representative.  In  Maddison  and 
Andrew^  no  right  was  vested,  but  here  the  interest  was  vested  by  the  clause 
in  the  will,  which  supposes  the  appointment  to  have  been  made.  In 
CholmondeUy  v.  Meyrickf  it  was  held,  that  the  interest  was  vested,  though 
the  sum  was  uncertain  :  but,  here,  his  interest  was  a  vested  interest  in  a 
moiety,  subject  to  be  diminished  by  the  birth  of  other  children.  The 
gentlemen  on  the  other  sidet  go  upon  there  having  been  an  appoint- 

t  Gholmondeley  and  Meyrick,  (8}  in  Chancery,  20th  April,  1768.  In  this  case  the  trast 
ttrm  of  300  years,  to  commence  at  the  death  of  Charles  Cbolmondeley,  was, 

"  If  there  should  be  an  eldest  or  only  son,  and  only  two  other  children,  then  the  sum  of  6000/. 
for  the  portions  of  such  two  other  children,  the  said  sev^eral  sums,  for  the  portion  or  portions  of 
such  daughter  or  daughters  and  younger  son  or  sons,  to  he  raised  and  paid  to  him  or  them, 
at  such  Urae  or  times ;  and  in  case  there  should  happen  to  be  more  than  one  child,  besides  an 
eldest  son,  then  in  such  shares,  proportions,  and  manner,  as  the  said  Charles  Gholmondeley, 
by  deed  or  writing,  to  be  by  him  duly  executed  in  the  presence  of  two  or  more  credible  wit- 
nesses, or  by  bis  will  should  direct,  umit,  or  appoint ;  and,  for  want  of  snch  appointment,  to 
be  equally  aivided  amon^t  them  (if  more  than  one  such  daughter  or  younger  son),  share  and 
share  aliae,  and  to  he  raised  and  paid  in  manner  following  (tnat  is  to  say),  to  such  younger 
son  and  sons  at  his  or  their  age  or  twenty-one  years,  or  to  he  sooner  (4)  applied  or  employed 
for  his  or  their  advancement  or  benefit,  as  the  said  trustees  should  thmk  fit,  and  to  the 
daughter  and  daughters,  at  her  or  their  respective  age  or  ases  of  twenty-one  years,  or  day  of 
marriage,  which  snoald  respectively  first  happen,  after  the  decease  of  the  said  Charles  Cnol- 
mondeiey  ;  or  in  case  any  such  daughter  or  daughters  should  attain  the  age  of  twenty- one 
years,  or  be  married,  or  any  such  younger  son  should  attain  his  age  of  twenty -one  years,  in 
the  lifetime  of  the  said  Charles  Ctiolmondeley,  then  to  be  paid  immediately  after  the  death 
of  the  said  Charles  Cholmondeley,  unless  the  same  should  have  been  raised  and  paid  in  his 
lifetime,  which  it  might  be  with  bis  direction.  Provided,  that  in  case  any  such  daughter  or 
daughters,  younger  son  or  sons,  should  die  before  his  or  their  portions  should  become  due  or 
payable,  or  be  sooner  paid  as  aforesaid,  then  the  portion  or  portions,  of  such  of  them  so 
dying,  should  go  and  be  paid  unto,  and  be  equally  divided  amongst,  the  survivor  or  survivors 
of  them,  when  the  original  portion  or  portions,  of  such  surviving  daughter  or  daughters, 
yonnger  son  or  sons,  should  become  due  and  payable  as  aforesaid."  Proviso,  such  younger 
child  not  to  have  mater  portion,  than  limitea,  if  no  such  other  younger  child  have  not  been 
bom.  Proviso,  if  all  die  before  any  of  their  portions  should  become  payable,  then,  the  term 
to  cease. 

There  were  two  younger  children,  daughters  ;  one  of  them  married,  and  died  in  the  lifetime 
of  the  father.  The  question  was,  whether  her  portion  vested,  and  so  was  transmissible  to 
her  representative  (her  husband),  or  survived  to  ner  sister,  who  survived  her  father. 

Aunl  20lh,  1768.  Lord  Keeper  Henley  decreed  Mr.  Meyrick,  the  husband,  to  be  entitled 
to  the  3000/.  which  had  actually  become  due,  though  the  payment  was  postponed  on  account 
of  the  fund. 

(3)  See  also  particularly  Emperor  v.  Rolfe,  S.  P.  A.  D.  1748,  I  Ves.  208,  and  Lord  BMoii 
C.'s  observations  on  it,  and  on  the  aliove  case  in  Mr.  Brown's  note,  in  Hope  v.  Lord  Cufden, 
6  Ves.  607,  et  seq.,  with  the  other  references  in  Mr.  Eden's  note,  1  Ca.  temp.,  Lord  Northing- 
ton,  87,  and  the  doctrine  in  Codrington  a.  Lord  Foley,  6  Ves.  364,  et  sea. 

(4)  Lord  Redesdale's  notes  here  refer  to  Butler  v.  Duncombe,  I  P.  W.  448,  et  sea .  ;  and 
to  Lord  Teynham  a.  Webb,  2  Ves.  198,  Stc.,  as  to  the  effect  of  such  words  as  the  above  to 
make  portions  vest.  His  Lordship  also  refers  to  Broadmead  a.  Wood,  antea,  1  Bro.  77. 
Vide  etiam  Mr.  Eden's  note,  ubi  supra,  87,  and  6  Ves.  364,  et  seq. 
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[*2Si]  ment  of  4500/.,  bat,  io  fact,  though  he  had  *the  money,  that 
appointment  was  imperfect :  by  the  appointment,  it  was  to  be  trans- 
ferable to  him  at  her  death,  so  that  it  ne?er  took  place  as  an  appointment ; 
and  in  the  case  of  Maddison  v.  Andrew^  the  Court  holding,  that  the  in- 
terest did  not  vest  till  the  death  of  the  mother,  therefore,  gave  the  whole 
between  the  two  surviving  children.  If  Mr.  Boyle  had  lived  to  come  here 
himself,  the  Court  must  have  said  Mrs.  Walsingham  had  eluded  the  power. 
There  is  also  another  ground  on  which  this  execution  of  the  power  is 
void  —  that  it  was  an  immediate  gift  to  the  daughter,  and,  by  possibility, 
might  come  to  the  mother,  as  her  representative. 

Lord  Chancellor,  during  the  argument,  said  a  gross  inequality  of  di- 
vision, if  accounted  for  upon  honorable  motives,  could  not  be  held 
elusory  ;  (5)  and  the  question  was,  whether  the  son  being  dead  was  not  a 
sufficient  motive. 

Mr.  Soiicitor-General,  beginning  to  reply,  Lord  Chancellor  stopped  him, 
and  spoke  to  the  following  effect ; — 

It  would  be  a  great  deal  to  say  that,  by  the  death  of  the  son,  the  power 
was  gone ;  because  if  that  were  so  here,  where  there  were  only  two  child- 
ren, it  must  be  so  where  there  is  a  larger  number. 

I  think,  without  the  particular  clause  for  vesting  the  shares,  the  fund 
could  not  vest  (6)  whilst  the  power  remained. 

The  question,  then,  is  as  to  the  effect  of  the  clause.  It  is  not  intended 
to  bind  down  the  property,  but  appears  to  me  only  to  be  intended  to  vest 
the  property,  in  case  there  was  no  appointment. 

Then  the  question  is,  whether  there  can  remain  a  capacity  of  appoint- 
ment, where  there  can  be  no  power  of  distribution. 

But  I  think  the  making  an  appointment  is  material,  because,  by  it,  she 
shows  her  intention  to  exercise  her  power,  because  otherwise  the  fund 
would  go  equally.  (7) 

I  say  nothing  as  to  its  being  elusory,  because  I  think  she  had  the  power 
absolutely. 

The  plaintiff  must  have  a  decree.  (8)  (a) 

(6)  Vide  Burrell  v.  Burrell,  Ambler,  660.  See,  however,  Pocklington  v.  Bayne,  antea,  1  toI. 
450,  and  the  Editor's  note  ;  more  especially  Butcher  v.  Butcher,  1  Ves.  &  Beames,  79, 
et  seq.  ^  See  on  the  subject  of  elusory  appointments,  Robinson  v  Hardcastle,  2  Bro.  C.  C. 
S3,  y 

(6)  Lord  Redesdale's  notes  question  this,  unless  the  word  "  absolutely  **  is  understood. 
They  refer,  however,  to  Loder  9.  Loder,  2  Ves.  526. 

(7)  Lord  Redesdale's  notes  here,  again,  refer  to  Loder  o.  Loder,  2  Ves.  552,  as  to  an  appoint- 
ment including  a  son,  who,  after  twenty-one,  had  become  an  eldest  son.  They  also  notice 
Randal  o.  Metcalfe,  6  Bro.  P.  C.  559  [3  vol.  318,  octavo  ed.] ;  Willis  o.  Willis,  3  Yes.  51,  and 
Emperor  v.  Rolfe,  1  Ves.  298. 

(8)  The  Court  declared  "  that  the  power  of  appointment,  reserved  by  the  will  of  Lady 
Frances  Coningesby,  the  plaintiflTs  grandmother,  dated  the  26tb  Nov.  1770,  and  the  in- 
denture of  settlement,  dated  the  27th  Nov.  1776,  in  the  pleadings  mentioned,  were  well 
executed  by  Charlotte  Boyle  Waising^ham,  widow,  the  plaintiff's  late  mother  deceased  ; 
and  that  under  such  appointment  the  plaintiff  was  entitled  to  the  trust  funds,  and  moneys,  in 
the  names  and  hands  of  the  defendants  the  several  trustees."  &c.  —  R.  L. 

(a)  See  Sudeen  on  Powers  (4  Loud,  ed.),  470,  499,  51 1 ,  512,  560,  et  seq. ;  Reade  v.  Reade, 
6  Ves.  744  ;  Casterton  v.  Sutherland,  9  Ves.  445.  That  a  power  of  appointment  does  not 
prevent  an  interest  in  money  vesting,  subject  to  be  devested,  see  Cholmondeley  v.  Meyrick, 
1  Eden,  77  ;  Smith  v,  Camelford.  2  Ves.  jun.  698  ;  Reade  v.  Reade,  supra.  And  as  to  th« 
application  of  this  doctrine  to  real  estate,  see  Doe  o.  Martin,  4  T.  R.  39. 


1791.] 


Wake  t>.  Wake.  213 


♦Wake  v.  Wake.  [•255] 

[S.  C.  1  Ves.  jun.  335.]     Mr.  J.  Buller  for  the  Lord  Chancellor. 
(Reg.  Lib.  1790.  B.  fol.  683.) 

Testator  gires  his  widow  an  annuity  (charged  on  an  estate  of  which  she  would  be  dowable), 
she  must  elect  between  that  and  her  dower.  (1)  Accepting  payment  of  the  annuity  for 
three  years,  is  not  an  election  to  take  that  in  lieu  of  dower.  (2) 

Thomas  Wake,  by  will,  dated  1st  October,  1783,  gave  freehold  estates 
to  the  defendant,  his  son,  of  the  value  of  240/.  a  year  (enumerating  them), 
subject,  nevertheless,  and  the  testator  charged  all  his  said  real  estates  with 
the  payment  of  one  annuity  or  clear  yearly  rent  charge  of  35/.  a  year  to 
plaintiff  (his  widow),  for  and  during  the  term  of  her  natural  life,  payable  by 
quarterly  payments,  and  also  gave  her  a  legacy  of  100/.  out  of  his  personal 
estate.     The  testator  died  25th  July,  1784. 

The  annuity  was  regularly  paid  to,  and  received  by,  the  plaintiff,  the 
widow,  to  the  1st  August,  1787,  and  she  made  no  further  demand  ;  but 
on  the  6th  of  August,  in  that  year,  she,  by  her  attorney,  made  a  demand 
of  her  dower,  and  afterwards  filed  the  present  bill,  praying  an  account  of 
rents  and  profits  of  the  real  estates,  and  that  she  might  be  paid  her  dower 
thereout. 

To  this  bill  the  defendants  pat  in  their  answers,  insisting  that  the 
annuity  and  legacy  ought  to  be  taken,  by  the  plaintiff,  in  satisfaction 
of  her  dower,  and  that,  by  accepting  thereof,  she  had  made  her  elec- 
tion. 

Mr.  Mitford,  for  the  plaintiffs,  insisted  that,  supposing  this  to  be  a  case 
of  election,  the  widow  had  not  made  her  election  to  take  the  annuity 
instead  of  her  dower.  In  order  to  show  she  did  so,  her  right  must  be 
explained  to  her,  which  did  not  appear  to  have  been  done  here ;  she  had 
never  been  called  upon  to  execute  any  release.  He  cited  the  cases  of 
Hender  y.  Rose^  4  P.  Wms.  124,  n. ;  Pussty  y.  Desbauverie,  3  Wms.  315 ; 
Duke  of  Montague  v.  Lord  Becmlieu,  6  Bro.  P.  C.  232 ;  Boynton  y. 
Boynton,  before  Sir  Thomas  Sewall,  Master  of  the  Rolls,  15th  May, 
1782  (ante,  v.  i.  p.  445,  on  the  rehearing) ;  and,  to  show  that  the  annuity 
was  not  a  bar  of  the  title  to  dower,  he  cited  Lawrence  y.  Lawrence, , 
1  £q.  Abr.  218,  219 ;  Lemon  v.  Lemon,  8  Vin.  366  ;  Pit  y.  Snowden 
(cited  ante,  vol.  i.  p.  292,  n.),  and  took  notice  of  Arnold  v.  Kempstead, 
Amb.  466 ;  VilloHreal  v.  Lord  Galwayy  ibid.  682 ;  and  Jones  v.  Collier, 
ibid.  730. 

*Mr.  Justice  Buller  thought,  that,  upon  the  authority  of  the  [*256] 
cases,  this  was  a  case  of  election ;  (3)  (a)  but  that  the  widow  had   . 
not,  by  accepting  the  payment  of  the  annuity  for  three  years,  made 

(1)  See  the  note  and  reference  to  Pearson  v.  Pearson,  antea,  1  vol.  292,  from  whence  it 
appears  settled,  that  an  intent  to  exclude  the  legal  ri^ht  to  dower  must  be  demonstrated  by 
the  instruments  in  question,  or  utterly  inconsistent  with  its  provisions,  2  Scho.  &  Lefr.  452, 
453  ;  Lord  Dorchester  v.  Elarl  of  Effingham,  Coop.  Gh.  Ca.  319,  &c.  It  is  observable,  Mr. 
Brown*s  MS.  notes  intimate  that  Lord  Thurlow  disapproved  of  this  decision ;  and  Mr. 
Brown  refers  to  Foster  v.  Cook,  postea,  347,  351. 

(2)  See  in  Dillon  o.  Parker,  1  Wils.  Ca.  Ch.  263,  268,  282,  &c.,  and  1  Roper,  Bar.  &  Fern. 
661,556,  &c. 

(3)  Mr.  Brown's  MS.  notes  intimate  that  Lord  Thurlow  dissented  from  this.  See  Foster 
V.  Cook,  postea,  347,  351. 

(a)  For  the  cases  where  the  widow  is  put  to  her  election,  see  Clancy,  Rights  of  Women, 
ch.  6,  and  cases  there  cited  and  commented  on  ;  Arnold  v.  Kempstead,  2  Eden,  336 ;  Pearson  v. 
Pearson,  1  Bro.  C.  C.  292  ;  Hall  p.  Hill,  I  Dru.  4t  War.  94  ;  S.  C.  I  Con.  &  Law,  120. 
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her  election  to  take  that  in  lien  of  dower ;  (6)  therefore  decreed  for 
the  plaintiff:  he  added  a  case  of  Oswald  v.  Anderson,  here  in  1788  or 
1789.  (4) 

(4)  The  widow  elected  to  Uke  her  dower.  —  R.  L. 

lb)  Upon  the  question  of  what  constitutes  an  election,  see  2  Story,  Eq.  Jur.  ch.  30,  9  1097, 
1096,  and  cases  cited ;  Clay  v.  Hart,  7  Dana,  6 ;  Northumberland  v.  Granby,  1  Eden,  489  ; 
Batncke  v,  Broadhorst,  ante,  88  ;  S.  U.  1  Ves.  jun.  171 ;  Freke  v.  Barrington,  post,  274. 


Cattell  V.  Monet.     [3d  June.] 

Mr.  J.  Buller  for  the  Lord  Chancellor. 

(Reg.  Lib.  1790.  A.  foL  988.  b.) 

A  sum  of  money  being  in  court,  to  be  laid  oat  in  lands  which,  wnen  imrchased,  would  be 
subject  to  bond  debts  of  testator ;  the  debts  decreed  to  be  paid  out  ot  the  fund  in  court. 

The  testator,  James  Money,  being  indebted  to  the  plaintiffs  by  bond, 
by  will,  dated  20th  April,  1785,  in  the  first  place,  willed  and  directed 
that  his  legacies  and  funeral  expenses  should  be  fully  paid  and  satisfied, 
and  charged  his  real  estates  with  the  payment  thereof,  and  gave  the 
same  to  defendant,  his  eldest  son,  for  life,  with  remainder  to  trustees  to 
preserve  contingent  remainders,  remainders  to  the  defendants,  his  grand- 
sons successively  for  life,  with  remainder  over,  and  directing  that  his 
8000/.  3  per  cents,  should  not  be  applied  in  payment  of  a  mortgage  upon 
bis  real  estate,  gave  the  residue  of  his  personal  estate,  subject  to  the 
payment  of  his  debts,  legacies,  and  funeraJ  expenses,  to  his  sod  William 
Money. 

The  personal  estate  not  being  sufficient  to  pay  debts,  an  act  of  Par- 
liament passed,  in  the  thirtieth  year  of  his  present  Majesty's  reign,  for 
vesting  a  part  of  the  freehold  estates  in  trustees,  to  be  sold,  and  for 
laying  out  the  money  to  be  raised  by  the  sale  in  other  lands,  to  be  settled 
to  the  same  uses,  reciting  the  will,  and  the  death  of  testator,  leaving 
William  Money  his  son  and  heir,  and  that  the  said  William  Money  had 
six  sons  (defendants),  all  under  twenty-one  years  of  age,  and  that  William 
Money  was  desirous  the  lands  therein  mentioned  should  be  sold,  and 
bad  contracted  with  the  Earl  of  Warwick  for  the  purchase  thereof,  for 
the  price  of  20,000/.,  but  that,  on  account  of  the  limitations  in  the  will, 
and  the  infancy  of  the  sons  of  William  Money,  the  sale  could  not  be 
effected  without  the  aid  of  Parliament ;  it  was  enacted,  that  the  premises 
should  be  vested  in  trustees,  to  the  intent  that,  upon  payment,  by  Lord 
Warwick,  of  the  purchase-money  into  the  Bank  of  England,  the  trustees 
should  convey  the  premises  to  him  in  fee,  and  that  the  trustees 
[*257]  should,  out  of  the  purchase-money,  pay  the  expenses  *of  procuring 
the  act,  and  lay  out  and  invest  the  residue  in  land,  to  be  settled  to 
the  same  uses  with  the  lands  to  be  sold. 

Lord  Warwick  completed  the  purchase,  and  paid  the  purchase-money 
into  the  Bank. 

The  bill  prayed,  that  the  plaintiff's  bond-debts  might  be  paid  out  of 
the  money  so  lying  in  the  Bank. 

Mr.  Mansfield,  for  the  plaintifls,  arffued,  that  it  would  be  much  more 
convenient  to  all  parties  to  have  the  debts  paid  out  of  the  money  in  the 
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Bank,  than  to  have  it  laid  out  in  land,  which  would  be  liable  to  be  again 
sold  for  the  payment  of  debts. 

Mr.  Justice  BuUer^  sitting  for  Lord  Chancellor,  decreed  them  to  be  so 
paid. 


Kentish  v.  Kentish.     [3d  June.] 

Mr.  J.  Boiler  for  the  Lord  Chancellor. 

(Reg.  Lib.  1790.  A.  fol.  471.) 

A  general  charge  [by  intradoctoij  words]  (I)  upon  land  for  imjment  of  debts.    Where 
tettstor  had  freehold  and  copyhold,  the  copyhold  liable.  (2) 

Testator,  seised  of  freehold  and  copyhold  estate,  bj  his  will  said, 
*'  First,  I  will  that  all  my  just  debts  shall  be  in  the  first  place  paid  and 
satisfied ;  Item,  I  give  and  bequeath  unto  [James]  Green,  and  [Dorothy 
Addison,  and  to  the  surrivor  of  them,  his  or  her  heirs,'']  part  of  his 
freehold  and  copyhold  estates,  [upon  trust  to  sell  after  the  death  of  his 
wife,  &c.] 

The  testator  aflerwards  sold  all  his  freehold  and  part  of  his  copyhold 
estates,  by  which  he  left  only  copyhold  at  the  time  of  his  decease. 

The  personal  estate  being  deficient,  the  bill  prayed  that  the  copyhold 
should  be  said  for  payment  of  debts. 

And  Mr.  Justice  BuUer  held  the  copyhold  to  be  sufficiently  charged. (a) 

(1)  See  Coombes  v.  Gibson,  antea,  1  vol.  273,  and  the  Editor's  notes  (1)  and  (2). 

(2)  Sm,  accordingly,  Coombes  v.  Gibson,  antea,  I  vol.  273,  274,  and  the  Exiitor's  notes. 
As  to  which  it  is  observable  here,  that  althooeh  the  liability  of  copyholds  extends  to  those 
which  are  unsurrendered  (see  also  Byas  v.  Byas,  2  Ves.  164),  there  is  a  distinction  in  the 
marshalling  or  application  of  such  estates.  It  appears,  that  freeholds  and  surrendered  copv- 
holds  are  applied,  in  the  first  instance,  nieably  inter  ae ;  and  that  unsurrendered  copyhoids 
shall  not  be  applied,  until  they  have  been  exhausted.  See  Growcock  v.  Smith,  2  Cox,  Ca. 
Ch.  39T. 

(a)  This  case  resembled  that  of  Coombes  v.  Gibson,  antea.  vol.  i.  273,  in  the  circumstance 
mentioned  by  Mr.  Richards,  in  Judd  v.  Pratt,  13  Ves.  172,  or  there  beinff  no  freehold.  Where 
a  testator  having  both  freehold  and  copyhold,  snrrendered  to  the  use  of  his  will,  charves  all 
his  real  estate,  the  freehold  and  copyhold  shall  contribute  rateably,  Growcock  v.  Smith, 
S  Cox.  297.  Seeua,  where  he  has  not  surrendered  the  copyhold,  as  established  in  Mallabar 
V.  Mallabar,  Forr.  79,  and  several  other  cases  cited,  3  P.  W.  97,  n.,  overruling  the  contrary 
determination  in  Harris  «.  Ingledew,  ib.,  for  the  reasons  of  which,  see  a  roost  luminous 
account  in  the  judgment  of  the  Lord  Chief  Baron,  in  Hellier  v.  Tsrrant,  Forr.  (3d  edit.^ 
288,  n.  For  the  cases  upon  the  subject  of  supplying  surrenders,  vide  Lindopp  v.  Eborall, 
ante,  188  ;  Bixby  v.  Eley,  vol.  ii.  326.  As  to  the  act  of  the  56  Geo.  3,  c.  192,  vide  Carew 
9.  Askew,  ante,  vol.  ii.  66 ;  Pike  r.  White,  post,  286. 

The  cases  in  which  debts  were  held  charged  upon  real  estate  by  force  of  introductory 
words,  were  much  considerwi  in  the  late  cases  of  Powell  v.  Robins,  7  Ves.  800 ;  and  Noel 
9.  Weston,  2  Ves.  4t  Bea.  271,  the  latter  of  which  resembled  the  present  case,  and  Coombes 
V.  Gibson,  supra,  in  the  circumstance  of  its  relating  to  copyhold.  For  the  cases  upon  the  sub- 
ject, vide  Batson  v.  Lindegreen,  antea,  vol.  ii.  94.  —  Eden.  ^  Ram  on  Assets,  ch.  4,  9  2, 
p.  67,  60.  > 
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(No  Entry.) 

When  stock  is  left  to  pay  the  interest  to  plaintiff  for  life,  and  then,  aAer  payment  of  gross 
sums,  the  residue  to  him,  the  Court  will  not  permit  the  security  to  be  lessened  hy  laying 
out  a  certain  sum  to  secure  the  legacies,  and  paying  the  residue  immediately  to  the 
plaintiff. 

Br  settlement,  previous  to  the  marriage  of  the  plaintiff  with  Sarah 
Varton,  his  late  wife,  3D00/.  bank  stock,  part  of  the  fortune  of  the  wife, 
was  transferred  to  trustees,  in  trust  that,  in  case  Sarah  Varton  should  die 
in  the  lifetime  of  the  plaintiff,  and  there  should  be  no  children  or  child  of 
the  marriage  (which  was  the  case),  the  trustees  should  transfer, the  stock 
to  such  uses,  &c.,  as  Sarah  Varton,  notwithstanding  her  coverture,  should 
by  deed  or  will  appoint. 

Satrah  Varton,  then  the  plaintiff's  wife,  by  will,  dated  3d  May,  1787, 
by  virtue  of  the  power  reserved  by  the  settlement,  appointed  the  3000/1 
stock,  to  the  plaintiff,  to  be  had,  held,  and  enjoyed  by  him,  for  his  life, 
and  to  be  transferred  to  him  accordingly ;  and  after  his  decease,  appointed 
the  sum  of  1000/.  to  be  laid  out  and  invested  for  the  benefit  of  his  cousin, 
Susannah  Padbury,  and  the  sum  of  500/.  for  the  benefit  of  her  cousin, 
Edward  Binyon  and  Mary  his  wife,  for  life,  with  remainder  over,  and 
400/.  for  the  benefit  of  Thomas  Tilson,  and  200/.  for  the  benefit  of  Mary 
House  for  life,  with  remainder  over,  and  200/.  to  be  paid  to  her  sister-in- 
law,  Elizabeth  Soundy,  and  as  to  the  residue  of  the  3000/.  stock,  the  testa- 
trix gave  the  same  to  the  plaintiff,  his  executors,  administrators,  and 
assigns,  and  made  him  sole  executor. 

500/.  of  the  stock  was  afterwards  sold  out,  and  the  money  lent  on 
mortgage,  the  uses  of  which  were  declared  to  be  the  same  as  those  of  the 
bank  stock.  ^ 

The  testatrix  died  soon  afler,  and  the  plaintiff  proved  the  will,  and 
having  occasion  for  the  residue  of  the  remaining  2500/.  stock,  applied  to 
the  trustees  to  dispose  thereof,  and  out  of  the  money  to  arise  therefrom,  to 
invest  the  pecuniary  legacies,  amounting  to  2300/.  in  the  funds,  in  order 
that  the  plaintiff  might  receive  the  interest  for  life,  and  then,  that  the 
capital  might  be  secured  for  the  legatees,  and  to  pay  the  residue  to  the 
plaintiff,  for  his  own  use :  and  upon  refusal,  filed  the  present  bill,  praying, 
that  the  stock  might  be  sold,  and  the  money  might  be  paid  into  the  bank, 
in  the  name  of  the  Accountant-General,  in  trust  in  the  cause,  and  invested 

to  the  same  uses,  and  the  residue  paid  to  him. 
[*259]      *The  defendants,  the  legatees,  by  their  answers,  claimed  their 
legacies,  and  prayed  they  might  be  secured. 

Mr.  Lloydf  and  Mr.  Brawn,  for  the  plaintiff,  contended,  that  if  a  suffi- 
cient sum  was  laid  out  to  secure  the  legacies,  the  legatees  would  not  be 
injured ;  that,  at  the  present  value  of  bank  stock,  there  was  nearly  double 
what  was  necessary  to  secure  the  legacies,  to  which  surplus  the  plaintiff 
was  entitled ;  and  the  latter  cited  a  case  of  Drinkwaier  v.  l^^tham,  at 
the  Rolls,  14th  February,  1778,  where  Drinkwater,  by  his  will,  gave  to 
trustees  6700/.  3  per  cents.,  and  also  all  his  other  money  in  the  funds,  in 
trust,  to  pay  his  wife  200/.  per  annum  for  her  life,  and  in  case  of  her  death 
without  children,  he  gave  the  whole  principal  to  his  nephew,  Sandilane 
Drinkwater,  and  made  him  residuary  legatee.  The  testator  died  without 
issue,  and  was  possessed,  at  the  time  of  his  death,  of  the  6700/.  3  per 
cents.,  and  also  of  4300/1 4  per  cents.,  which  sums  were  transferred  to  the 
trustees,  to  secure  the  payment  of  the  annaities.    S.  Drinkwater  applied 
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to  the  trustees  for  the  4400Z.,  as  the  other  fund  appeared  sufficient  to 
secure  the  annuity.  The  trustees  let  him  have  400/. ;  he  afterwards 
applied  for  the  remaining  4000/.,  but  they  refused  to  transfer  it  to  him, 
without  the  consent  of  Mrs.  Drinkwater,  who  was  applied  to,  but  refused, 
as  it  was  lessening  her  security.  S.  Drinkwater  filed  his  bill  against  her 
and  the  trustees,  and,  upon  the  hearing,  his  Honor  directed  the  trustees 
to  transfer  the  4000/.  to  him,  and  that  Mrs.  Drinkwater  should  be  at 
liberty  to  apply  to  the  Court,  at  any  time,  in  case  any  appearance  of 
deficiency  should  happen  thereafter. 

His  Honor  took  time  to  consider  of  this  case ;  and,  this  day,  said  the 
case  cited  did  not  apply,  as  it  was  only  to  set  aside  sufficient  to  pay  an 
annuity ;  but  that  the  same  thing  had  never  been  done,  when  it  was  to 
secure  gross  sums.  It  would  be  to  take  away  part  of  the  security,  as 
the  stocks  may  fall,  and  not  be  sufficient,  at  the  death  of  the  plaintiff,  to 
pay  the  sums  charged ;  and,  therefore. 

Dismissed  the  bill. 


•The  GoyERNOR  and  Company  of  the  Bank  of  England     [•260J 
V.  Moffat  and  Others. 

[Vide  5  Yes.  668,  and  note.]     LincolnVlDn-Hall,  10th  June. 

(Reg.  Lib.  1790.  A.  fol.  515.) 

Thoagh  a  residue  is  spedfically  given,  the  bank  has  no  right  to  restrain  the  execntor  from 
transferring  the  funds.  (1) 

James  Moffat,  Esq.,  being  possessed  of  a  very  large  personal  estate, 
and  particularly  of  a  large  sum  in  the  several  public  funds,  made  his  will, 
dated  8th  August,  1790,  and  thereby,  after  sundry  specific  and  pecuniary 
legacies,  gave  "  all  the  rest,  residue,  and  remainder  of  his  personal  estate 
not  therein  disposed  of,  to  his  wife  Elizabeth  Moffat,  Jeremiah  Roydes,  and 
John  Forbes  (three  of  the  defendants),  and  the  survivors  and  survivor  of 
them,  and  the  executors  and  administrators  of  such  survivor,  upon  trust,  to 
sell  such  part  of  the  residue  as  should  not  be  ready  money,  or  be  laid  out 
and  invested  in  the  public  stocks  or  funds,  or  upon  government  and  real 
security,  and  to  collect  and  get  in  debts  which  should  be  due  to  him, 
and  to  lay  out  and  invest  the  money  arising  therefrom,  in  such  like  stock 
or  funds,  or  upon  government  or  real  securities  at  interest,  and,  from  time 
to  time,  to  alter,  vary,  transfer,  assign,  and  dispose  of  such  stocks,  funds,  or 
securities ;  and  the  money  arising  thereby,  to  lay  out  and  invest  in  or  upon 

(1)  See  the  Editor's  note  to  Pearson  9.  The  Bank  of  England,  antea,  2  vol.  629.  It  has 
heen  long  settled,  by  the  present  and  subsequent  cases,  that  the  Bank  ought  not  to  concern 
itself  with  any  trusts  to  be  executed,  where  the  executor,  or  other  person  claiming  under  a 
testator,  has  a  legal  right  to  call  for  a  transfer  of  the  funds  ;  "  for,  otherwise,  the  Bank  would 
be  charged  with  all  the  trusts  in  the  kingdom." 

It  has,  however,  so  happened,  that  the  Bank  has  often,  on  such  occasions,  exercised  a  rather 
arbitrary  power ;  but  the  attempt  has  always  failed  ;  and  it  seems,  that  now,  costs  would  be 
given  agamst  the  Bank,  on  a  renewal  of  it.  See  in  Hartga  v.  The  Bank,  3  Ves.  58  ;  Bank 
of  England  v.  Parsons,  6  Ves.  665,  669,  where  costs,  both  at  law  and  equity,  were  given 
against  the  Bank  ;  and  the  Bank  of  England  v.  Lunn,  15  Ves.  569,  et  seq.  ;  npon  the  same 
principle.  Vide  ibid,  the  elaborate  judgment  of  Lord  Eldon,  from  p.  577.  It  is  true,  the 
Bank  were,  in  1803,  successful  in  a  strenuous  endeavor  for  their  costs  in  a  previous  case  to 
the  one  last  mentioned,  viz.  in  Austin  v.  The  Bank,  8  Ves.  522  ;  but  the  law  seems  so  com- 
pletely settled  by  Lunn's  case,  before  Lord  EUdon,  six  years  afterwards  (16  Ves.  569,  et  seq.}, 
that  tnere  woula  seem  to  be  no  force  in  any  decision  upon  the  most  established  principle,  if 
the  corporation  were  not  made  to  pay  costs  in  any  case  of  a -like  resistance  in  future. 
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new  or  other  securities,  as  to  them  (the  trustees)  should  seem  meet,  and 
upon  further  trust,  to  pay  unto,  or  permit  the  testator's  wife,  Elizabeth 
Moffat,  and  her  assigns,  during  her  natural  life,  to  take  the  dividends,  &c. 
for  her  use,  with  a  proportionable  part  of  the  interest,  from  the  last  day  of 
payment,  to  the  day  of  her  death,  and  from  and  after  her  decease,"  then  in 
trust  for  other  of  the  defendants,  who  are  infants,  to  be  paid  to  the  males 
at  twenty-one,  and  to  the  females  at  twenty-one  or  marriage,  with  benefit 
of  survivorship,  and  made  his  trustees  executors  of  the  will. 

The  testator  died  in  the  course  of  the  year  1790,  leaving  the  defendant 
his  wife,  and  two  brothers  (who  are  defendants)  next  of  kin ;  and  the  exec- 
utors proved  the  will. 

There  were  standing  in  his  name,  at  the  Bank,  52,990/.  3  per  cent,  con- 
solidated annuities,  ^,825/.  4  per  cent,  annuities,  13,832/.  5  per  cent, 
annuities,  and  2000/.  Bank  stock. 

The  probate  of  the  will  being  deposited  at  the  Bank,  theplaintifis 
[*261]  caused  so  much  thereof  as  related  to  the  testator's  interests  *in  the 
several  stocks,  to  be  entered  in  the  proper  offices  (according  to 
the  acts  of  Parliament),  and  subjected  the  same  to  the  uses  of  the  will,  by 
causing  entries  to  be  made  in  the  respective  transfer-books,  in  the  words 
or  to  Uie  effect  following,  viz.  **  to  remain  during  the  life  of  Elizabeth 
Moffat,  and,  at  her  decease,  to  go  as  the  will  directs." 

The  executors  and  trustees  applied  in  November,  1790,  to  the  Bank,  and 
requested  them  to  permit  a  sale  or  transfer  of  the  stocks  which  stood  in  the 
testator's  name,  to  such  person  as  they  should  appoint,  which  the  Bank  re- 
fused, but  were  ready  to  permit  a  transfer  into  their  own  names,  upon  the 
trusts  of  the  will,  but  which  the  executors  would  not  accept,  and  brought 
an  action  against  the  Bank  in  the  Court  of  King's  Bench,  and  filed  a  dec- 
laration, laying  their  damages  at  100,000/. 

Upon  this,  the  Bank  filed  the  present  bill,  insisting  upon  its  having  been 
their  custom,  ever  since  the  institution  of  the  Bank,  that  where  any  share 
or  interest  in  the  funds,  transferable  at  the  Bank,  is  specifically  bequeathed 
to  one  or  more  legatee  or  legatees,  and  no  trustee  or  trustees  are  appoint- 
ed, to  permit  the  interest  so  bequeathed  to  be  transferred  to  the  legatee 
or  legatees  only,  and  to  no  otlfer  person  or  persons ;  and  where  any  trus- 
tee or  trustees  are  appointed,  to  suffer  the  interest  to  be  transferred  to  the 
trustees  only,  but  not  to  permit  them  to  sell  or  transfer  the  same  to  any 
other  person  than  the  legatee  or  legatees,  beneficially  interested  therein ; 
and  therefore  prayed  an  injunction  to  restrain  the  defendants  from  pro- 
ceeding at  law. 

The  defendants,  by  their  answer,  admitted  the  facts  in  the  bill,  and  the 
practice  of  the  Bank  ;  but  insisted  that,  where  no  specific  bequest  is  made 
of  the  stock,  but  the  same  is  included  in  the  devise  or  bequest  of  the  gen- 
eral residue  of  the  testator's  estate,  as  in  the  present  instance,  theplaintifis 
have  no  authority,  nor  have  been  used  to  restrain  the  executors  from  trans- 
ferring to  other  persons  than  the  legatees  ;  and  that,  in  such  case,  the 
plaintiffs  are  not  bound  to  take  notice  of  the  trusts,  but  the  defendants  are 
alone  answerable  to  thi^  cestui  que  trust. 

Upon  the  answer  coming  in,  the  defendants  moved  to  dissolve 
[•202]  the  iiijunction ;  and  the  plaintiffs  afterwards  moved  that  the  •in- 
junction should  be  extended  to  restrain  the  defendants  firom  pro- 
ceeding to  trial  at  law. 

Upon  these  motions,  the  question  came  on  twice  to  be  argued. 
Mr.  Soiieitor^General,  Mr.  Mansfield,  and  Mr.  Wooddeson,  for  the  plain- 
tiff, contended  in  support  of  the  propriety  and  legality  of  their  prao- 
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tice,  and  that  it  extended  to  the  case  of  a  residue,  as  well  as  of  a  spe- 
cific legacy,  wherever  that  residue  was  specifically  given.  That  the  prac- 
tice was  grounded  on  the  construction  of  the  statute  5  William  and  Mary, 
c.  20,  by  which  the  Bank  was  instituted,  and  the  other  acts  of  Parliament 
[1  Geo.  1,  Stat.  2,  ch.  19,  sections  9,  J 1,  and  12,  Alc.  As  to  which  see  15 
Ves.  577,  et  seq.],  which  regulate  the  devise  of  this  kind  of  property,  and  by 
which  the  probate  of  wills  are  to  be  deposited  with  them,  for  the  purpose  of 
extracting  the  trusU ;  and  why  to  extract  the  trusts,  unless  they  are  after- 
wards to  take  notice  of  them  1  Where  there  are  no  trustees  appointed,  the 
Bank  are  trustees.  Where  trustees  are  appointed,  still  they  must  enter  the 
whole  will ;  and  must,  consequently,  see  to  the  disposition  of  the  property 
as  co-trustees,  or  as  a  check  upon  the  other  trustees.  They  referred  to 
Douglas,  525,  The  King  v.  The  Bank,  where  the  practice  of  the  Bank 
was  admitted.  Though  the  Bank  may  not  be  liable  in  case  of  a  misapplica- 
tion, yet  that  is  not  laid  down  decisively  ;  and,  though  it  be  so,  the  Bank 
have  a  right  to  the  common  privilege  of  trustees,  to  have  the  trusts  admin^ 
istered  by  this  Court,  which  is  the  proper  and  peculiar  characteristic  of  its 
jurisdiction. 

Mr.  Mitfordy  and  Mr.  Stanley,  for  the  defendants,  argued,  that  how  proper 
soever  the  practice  of  the  Bank  might  be  in  the  case  of  a  specific  legacy  of 
stock,  it  was  not  so  in  the  case  of  a  residue ;  and,  in  this  case,  it  was  a 
simple  residue  of  a  personal  estate,  which  must  necessarily  vest  in  the 
executor  for  payment  of  debts,  and  other  necessary  purposes.  In  the  case 
even  of  specific  legacies,  and  of  terms  of  years,  they  do  not  vest  in  the 
legatees  till  after  the  assent  of  the  executor,  who  may  want  them  for  the 
payment  of  debts :  till  after  the  assent  of  the  executor  the  legatees  of  a 
bond  cannot  discharge  it  (2)  This  is  like  any  other  specific  legacy, 
and  the  defendants,  therefore,  are  entitled  to  call  upon  the  Bank  for  a 
transfer.  (2) 

Lord  Chancellor  (3)  acceded  to  this  idea  of  the  residue,  in  the 
present  ease,  being  like  a  specific  legacy,  and  requiring  the  assent  *of[*263] 
the  executor ;  that  the  act  of  Parliament  giving  a  power  to  devise, 
and  treating  it  as  personal  property,  it  must  be  subject  to  all  the  inci- 
dents of  a  gift  of  personal  property;  and,*therefore,  that  the  Bank  must 
permit  a  transfer  of  the  stock ;  and  dissolved  the  injunction. 

(S)  Mr.  Brown  utterly  misconceived  this  part  of  Lord  Redesdale's  ar^mcDt.  His  Lord- 
ship has  favored  the  Emtnr  with  his  own  note  of  it,  which,  after  considering  the  passage 
between  the  aboTe  fiovres  as  ezpanged,  proceeds  as  follows :  — 

**  Even  if  tliis  covlkL  be  deemed  a  specific  legacy,  it  would  belike  taty  other  specific  legacy, 
which  would  reouire  the  assent  of  the  executor ;  Dut  this  is  not  a  specific  legacy^  and,  tnere- 
loM,  even  aoooraing  to  the  rules  adopted  by  the  Bank,  the  defendants  are  entitled  to  odl 
vpoo  the  Bank  for  a  transfer.  It  was  addedl  that  in  any  manner  to  reduce  this  to  a  specific 
legacy,  being  expressly  given  after  debts  and  legacies  paid,  the  assent  of  the  executor  was 
necessary,  to  acknowledge  that  they  were  paid  ;  and  that,  until  that  acknowledgment  was 
made,  tlvB  Bank  could  not  see  to  the  rirht  transfer  of  the  stock,  because  the  creditors  and 
pecnniary  legatees  were,  by  the  terms  of  the  will,  as  much  specific  legatees  of  the  stock  as 
the  residaary  legatees." 

(3)  The  ffulowing  account  of  Lord  Thurlow's  decision  appears,  from  the  notes  of  Lord 
EMoQ  C.  in  6  Yes.  668,  n.  "  The  Chancellor  thought  the  operation  of  the  acts  was  to 
enable  the  proprietor  of  stocks  to  make  specific  bequests  of  them,  notwithstanding  the  pre- 
vious negatiTe  words  in  the  act,  and  therefore  the  assent  of  the  executors  is  necessary  to  the 
validity  of  the  bequest,  in  the  same  manner  as  their  assent  would  be  necessary  to  the  validity 
of  the  bequest  of  a  leasehold  estate,  bond  debu,  &c. ;  and  therefore,  until  assent,  the  action 
of  the  executors  remained,  and  he  tnought  the  injunction  must  be  dissolved. 

*<  Order  pronounced  accordingly,  de  bene  esse,  10th  of  June,  1791.  The  order  was  delayed 
a  great  whde  \  the  Chancellor  sajring,  he  wished  to  consult  Lord  Kenyon."  Upon  the  above 
pomts  of  specific  beauests,  &c.,  vide  the  Editor's  notes  to  Pearson  «.  The  Bank  of  EUigland, 
anteai,  1  vol.  6S9,  ana  the  raferanoe  in  note  (1),  antea,  p.  260 ;  mora  especially,  16  Yes.  661. 
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SiMMONDs  V.  The  Countess  Du  Barre. 
Lincoln VInn-Hall,  10th  June. 

Foreigner's  answer.  (1)    Order  as  to  an  affidavit  by  a  person  nnaoquainted  with  the  English 

language. 

Where  a  foreigner  puts  in  answer  io  his  own  language,  a  sworn  trans- 
lation must  also  be  filed  with  it.  (a) 

n)  Vide  etiam  Lord  Belmore  v,  Anderson^  postea,  4  vol.  90.  The  Editor  subjoins  the 
following  order  pronounced  by  Lord  HardwicKe  C,  as  to  an  affidaTit  by  a  person  un- 
acquainted with  tne  English  language :  — 

Lord  Hardwicke.  (Roach  v.  Garvan,  Reg.  Lib.  1748,  B.  fol.  4,  6.  iOth  Not.  1748.)  — 
"  The  petitioner  having  received  her  education  in  France,  and  being  as  yet  not  well  acquainted 
with  the  English  langua§[e,  it  was  therefore  prayed,  and  it  is  accordingly  ordered,  that  the 
affidavit  of  the  said  petitioner  E.  R.  be  taken  and  sworn  in  the  French  langua^  ;  and  that 
Abraham  Ogier,  of  London,  notair  public,  be  appointed  to  translate  the  same  into  the  Ene- 
lish  language ;  and  that  the  said  Abraham  Ogier  be  sworn  to  the  true  translation  thereof; 
and  that  such  translation  be  annexed  to,  and  filed  with,  the  said  affidavit,  in  order  to  be 
made  use  of  and  read  in  these  causes ;  but  notice  hereof  is  first  to  be  given  to  the  other 
parties,  &c." 

(a)  1  Barbour,  Oh.  Pr.  B.  I,  ch.  6,  9  6,  p.  164.  166 ;  Hayes  v.  Lequin,  I  Hogan,  274 ; 
Smith,  Ch.  Pr.  (Am.  edit.)  266  ;  I  Hofif.  Ch.  Pr.  ch.  8,  Sec.  3,  9  12,  p.  236. 


Lake  v.  Causvield.  [13th  July.]  Lincoln's-Inn-Hall,  21st  June. 
(Reg.  Lib.  1790.  B.  fol.  418.  b.) 

Order  on  the  register  of  an  ecclesiastical  court  to  deliver  an  original  will  to  be  produced  here 
on  security  given  to  return  it.  (l) 

Mr.  Llotd  moved,  that  the  register  for  the  bishoprick  of  Durham, 

might  deliver  to  the  plaintiff  the  original  will  of Proctor,  in  order 

to  its  being  produced  here,  he  giving  security  to  restore  it ;  he  cited  1  Atk. 
627,  and  Williams  v.  Floyer,  Ambl.  343,  which  refers  to  several  cases  in 
which  the  same  order  has  been  made. 

(I)  This  is,  certainly,  the  practice  now.  though  it  seems  open  to  much  objection;  and 
Judges  have,  at  different  times,  expressed  their  surprise  at  its  assumption.  Vide  Morse  v. 
Roach,  2  Strange,  961,  and  1  Dick.  66  j  Pcircc  ».  Waikins,  2  Dick.  486  ;  Forder  v.  Wade, 
postea,  4  vol.  476;  Hodson  v.  Anon.  6  Ves.  136  :  Ford  v.  Anon.  ibid.  802;  et  per  Lord 
Eldon  C,  in  Fau(|uier  v.  Tvte,  7  Ves.  292,  where  his  Lordship  refused  to  follow  the  analogy, 
bv  ordering  depositions  in  the  French  language  to  be  delivered  out  for  translation.  It  is 
observable,  that  Lord  Eldon  C.  seemed  at  a  loss  for  the  foundation  of  the  jurisdiction  of  the 
Court  of  Chancery,  with  rmrd  to  these  orders  as  to  wills.  Perhaps  the  best  account  of  the 
subject  mav  be  found  in  sir  John  Stranse's  report  of  Morse  v.  Roach,  above  referred  to. 
(2  vol.  961 .)  It  is  as  follows :  —  ••  Before  the  year  1718,  the  method  was  to  deliver  out  a  will 
of  land  to  be  proved  at  trials,  or  on  commissions,  upon  security.  Since  that,  the  registers 
have  refused  to  deliver  out  the  will,  but  insist  upon  being  paid  for  attending  with  it ;  and 
where  it  was  wanted  at  a  distance,  their  demands  ran  very  high.  In  this  cause  an  order  was 
made  (upon  producmff  three  precedents),  that  it  should  be  delivered  out  on  security,  it  bemr 
a  bill  brought  by  creditors  and  legatees,  who  were  not  likely  to  suppress  it." 
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♦TRINITY   TERM.  [*264] 

31  Gea  3.  1791. 

Williams  v.  Lambe. 

(Reg.  Lib.  1790.  B.  foL  653.  b.) 

Plea  of  purchsse  for  Talnable  considention,  not  good  to  a  bUl  for  a  dower,  (l) 

This  was  a  bill  for  dower,  stating  that  the  plaintiff  was  lawfully  married 
to  William  Williams,  and  continued  his  wife  to  the  time  of  his  death. 
That  William  Williams  being  seised  of  lands,  &c.  situated  in  Delwyn,  in 
the  county  of  Hertford,  during  the  coverture,  in  February,  1783,  sold  the 
same  to  the  defendant,  who  entered  into  possession  of  the  same,  and  that 
William  Williams  died  in  May,  1786,  leaving  the  plaintiff  his  widow. 
The  bill,  therefore,  prayed  a  discovery  of  the  lands,  and  that  defendant 
might  assign  to  her  one  third  part,  as  her  dower. 

The  defendant  pleaded  to  the  discovery  and  relief,  that  he  was  a  pur* 
chaser  of  the  estate  (subject  to  a  mortgage)  for  valuable  consideration, 
without  notice  of  the  vendor  being  married. 

Mr.  SolicUor-GeneralyHnd  Mr.  Richards,  nrgued,  that  this  plea,  being  to 
the  relief,  as  well  as  the  discovery,  was  bad ;  that  it  admits  that  the  de- 
fendant has  the  deeds  in  his  possession,  without  which  the  plaintiff  could 
not  proceed  at  law,  and  the  outstanding  term  which  maybe  set  up  at  law. 
That  the  plea  is  overruled  by  the  answer,  which  gives  the  discovery  which 
the  plea  sets  up  as  a  bar. 

Mr.  Mansfield,  in  support  of  the  plea,  argued,  that  whether  the  defend- 
ant purchased  the  estate  subject  to  the  mortgage,  or  not,  was  immaterial 
to  the  present  case ;  the  plaintiff  has  a  legal  title,  that  she  prays  a  dis- 
covery, and  to  have  dower  assigned ;  to  this,  the  defendant  pleads 
that  he  is  a  purchaser  for  a  valuable  ^consideration,  without  notice  ;  [*265] 
and   if  so,  he  is  within  the  protection  of  the  Court,  which  will 

(1)  Notwithstanding  what  is  said  to  the  contrary,  in  Bassett  v.  Nos worthy,  Finch,  lOS, 
approved,  as  it  seems  to  he,  hy  Lord  Longhhorough  C,  2  Ves.  jun.  457,  458,  and  notwith- 
standing what  is  said  by  Mr.  Sogden,  at  the  conclusion  of  his  work  on  Vendors  and  Purcha- 
sers, pp.  667,  66S  (5th  edit.),  so  much  respect  is  due  to  Lord  Thurlow's  judgment  in  marking 
the  distinction  wiinin  stated,  that  the  Editor  questions,  whether  the  point  has  been  suffi- 
ciently considered.  The  Elditor,  in  frairticular,  much  questions,  whether  Lord  Loa^hborough 
was  aware  of  the  present  determination,  when  be  threw  out  the  general  proposiuons  above 
adverted  to  in  this  note  (2  Ves.  jun.  458).  Mr.  Beames,  who  is  eminently  versed  in  the 
doctrine  of  Pleas,  both  at  law,  ancl  in  eauity,  distinctly  treate  Lord  Thurlow^s  decision  here 
as  unimpeachable,  notwithstandinff  he  bad,  a  few  pages  before,  quoted  the  dicta  to  the  con- 
trary, in  Bassett  v.  Nosworthy  (vide  Elem.  PI.  245,  234) ;  and  it  is  very  satisfactory  to  the 
Editor  to  find  his  own  sentiments  corroborated  by  the  observations  of  Mr.  Roper,  contained 
in  his  modem  treatise  on  the  Law  of  Baron  and  Feme,  1  vol.  446,  447.  That  gentleman, 
speaking  of  the  principal  case,  says,  "  This  decision,  though  quarrelled  with,  is,  as  it  would 
teem,  sound  and  proper  ;  for  when  it  is  admitted  that  dower  is  a  mere  legal  right,  and  that  a 
court  of  equity,  in  assuming  a  concurrent  jurisdiction  with  courU  of  law,  professedly  acta 
upon  the  legal  right,  that  court,  in  analogy  to  law,  where  such  a  plea  would  not  be  looked 
at,  decides,  that  m  this  instance,  the  same  equitable  plea  is  also  inadmissible.  This  analojgy, 
it  is  obvious,  does  not  hold  where  the  widow  applies  for  equitable  relief,  as  the  removalof 
terms,  du:.  In  such  cases,  the  equitable  plea  of  being  a  purchaser  for  value  without  notice 
cannot,  as  it  would  seem,  be  resisted.  In  the  first  case,  the  widow,  proceeding  upon  the  con- 
current jurisdiction  of  the  Court,  merely  enforces  a  right,  whieb  the  defendant  cannot  at  law 
resist  by  such  a  mode  of  defence  ;  in  the  second  case,  she  applies  to  the  equity  of  the  Court 
to  take  away  from  him  a  defence,  which  at  law  would  protect  him  against  her  demand." 
The  Editor  has  also  to  observe,  that  Lord  Redesdale,  in  the  last  edition  (3d)  of  his  Treatise 
(p.  88),  does  not  question  the  decision  in  the  principal  case  ;  with  regard  to  which  the  Pro- 
leasion  should  also  be  referred  to  l  Ball  4t  BeaU.  171. 
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Upon  an  appeal  to  Lord  Chancellor.  Mr.  Solictt&r*Oeneral,  and  Mr. 
Lloyd,  in  support  of  the  decree,  insisted  it  was  necessary  to  state  specific 
errors;  for  that,  otherwise,  the  defendant  must  be  prepared  to  prove 
every  item  in  his,  account ;  as  it  would  be  impossible  for  him  to  know 
what   the  plaintiff  would   impeach,  and   cited   Dawson  v.  Dawson,   1 

Atkyns,  1. 
[•267]      •Mr.  Mitford  insisted,  if  an  action  had  been  brought  by  the 
defiradant,  the  plaintiffs  might  have  shown  an  error,  notwithstanding 
the  reservation  of  "  errors  excepted." 

Lord  Chancellor  said,  the  expression  *' errors  excepted,"  did  not 
prevent  its  being  a  settled  account ;  and  the  balance  being  carried  over 
showed  it  was  so;  and,  therefore,  the  errors  should  have  been  pointed 
out :  (a)  and  affirmed  the  decree. t 

t  See  Taylor  v,  Haylia,  antes,  vol.  ii.  p.  310,  S.  P. 

(a)  See  Calvit  o.  Markham,  3  How.  343 ;  Mebane  v.  Mebane,  1  Ired.  Eo.  403 ;  De  Mont- 
morency ».  Derereox,  1  Dru.  &  Walsh.  119 ;  LeaycraA  «.  Dempsey,  16  Wend.  83;  Baker 
V.  Biddle,  1  Bald.  394,  418  ;  Eden  on  Injunct.  (2d  Am.  edit.)  18,  and  note  (b)  ;  Bainbridgev. 
Wilcocks,  1  Bald.  536,  640  ;  Consequa  o.  Fanning,  3  John.  Ch.  587;  S.  G.  15  John.  611  ;  1 
Madd.  Ch.  Pr.  (4th  Am.  edit.)  103  ;  Taylor  v.  Haylin,2  Bro.  C.  C.  310,  and  notes.  As  to  the 
practice  on  accounting,  see  1  Barbour,  Ch.  Pr.  B.  2,  ch.  3,  f  3,  p.  606,  et  seq  ;  i  Hoff.  Ch. 
Pr.  622,  et  seq. ;  Hen.»  Master  in  Chancery,  ch.  2,  f  9,  p.  76,  et  seq. 


CoNWAT  V.  CoNWAT.    [4th  July.] 
(Reg.  Lib.  1790.  A.  fo].  564.) 

Portions  chared  on  a  reTerstonary  fund  shall  not,  in  general,  he  raised  till  the  term  comes 
into  possession  (i)  ;  yet  when  it  is  expressly  directed,  under  a  power,  that  they  shall  be 
raised  as  soon  as  may  be,  they  shall  l»ear  interest  from  the  death  of  testator.  (1) 

Bv  settlement  made  23d  August.  1744,  upon  the  marriage  of  John 
Conway  with  Margaret  his  wife,  certain  lands  in  the  county  of  Anglesea 
were  conreyed  to  trustees,  to  the  use  of  John  Conway  and  Margaret  his 
wife,  and  the  survivor  of  them  for  life,  without  impeachment  of  waste ; 
remainder  to  trustees  to  preserve  contingent  remainders ;  remainder  to 
trustees  for  a  term  of  200  years ;  remainder  to  the  first  son  of  the 
marriage;  with  divers  remainders  over.  And  the  trusts  of  the  term  were 
declared  to  be,  that  the  trustees,  or  the  survivor,  or  the  executors  of  such 
survivor,  might,  out  of  rents  and  profits,  or  by  demise,  or  sale  thereof, 

(I)  Fjord  Eldon  C.  observed  this  report  was  rery  wrong;  and  in  Codrington  v.  Lord 
Foley,  6  Ves.  378,  et  seq.,  dednces  ana  lays  down  the  true  rule  in  these  cases  thus:  — 
**  Upon  the  authority  of  Lord  Talhot,  Lord  Macclesfield,  and  Lord  Hardwicke,  namely  ;  that, 
in  each  case,  the  question  depending  upon  the  particular  penning  of  the  trust,  and  a  fair  con- 
struction of  the  whole  instrument,^the  g;eneral  principle  is,  that,  if  there  be  nothing  more 
than  a  limitation  to  the  parent  for  life,  with  a  term  to  raise  portions  at  twenty-one,  or  mar- 
riage, and  the  interests  are  vested,  and  the  contingencies  have  happened  at  which  the  portions 
are  to  be  paid,  then  the  interest  is  payable,  and  the  portions  must  be  raised  in  the  only  man- 
ner in  which  they  can  be  raised  ;  that  is,  by  mortgage  or  sale  of  the  reversionary  term." 
Lord  Eldon,  howeTer,  in  the  same  case,  disapproved'  of  what  Lord  Hardwicke  and  other 
Judges  had  stated,  of  the  Court  being  anxious  "  to  lay  hold  of  small  grounds  to  take  cases 
out  of  that  rule;  observing,  they  are  not  small  grounds,  if  sufficient  to  denote  an  intention  ; 
and,  if  not  sufficient,  the  Court  would  be  guilty  of  a  dereliction  of  its  duiv  to  be  weighed  by 
them."  Ibid,  p  380.  See  also  per  Lord  Eldon  C,  in  Hope  r.  Lord  Clifden,  6  Ves.  499. 
609.  ^  And  Lord  Nonhmgton's  obsenraiions  in  Cholmondeley  v.  Meyrick,  I  Eden.SC.  Lord 
Alranley,  also,  in  the  case  of  Lady  Clinton  «.  Lord  R.  Seymour,  4  Ves.  460  ;  Vemey  ».  Earl 
yS!Il!T'  ?  ^1?'  ^'  •  ^®"^^-  ^-  ^'  *'  ^^'  8'  *  6»  and  no«e  (c).  Mr.  Vesey»s  note  to  Earl  of 
14  V«r  M6^'  .^S*".  a  Ves.  481  ;  BuUer  v.  Duncombe,  1  P.  Wms.  463 ;  Lyddon  v,  Lyddon, 
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raise  a  ^sum  of  lOOO/.  for  the  portion  of  any  daughter  or  daughters, 
younger  son  or  sons  of  the  marriage,  as  should,  by  virtue  of  the  limitations 
aforesaid,  not  be  immediately  inheritable  to  the  said  premises,  or  any  part 
thereof,  to  be  paid  to  such  daughter,  &c.  (not  immediately  inheritable  as 
aforesaid),  at  such  time  or  times,  and  in  such  manner  and  proportions, 
as  the  said  John  Conway,  by  any  deed,  &c.  or  last  will,  attested  as 
therein  mentioned, ''should  direct  or  appoint;  and  in  default  of  such 
appointment,  then  the  sum  of  1000/.  to  be  paid,  within  six  calendar  months 
next  after  the  decease  of  the  survivor  of  them,  the  said  John  Conway,  and 
Margaret  his  wife,  to  and  among  such  daughters,  &.c.,  share  and  share 
alike. 

John  Conway  died  in  1766,  in  the  lifetime  of  his  wife,  having  made  his 
will,  pursuant  to  the  power,  whereby,  after  several  other  devises, 
he  devised  as  follows  :  **  lastly,  as  to  the  •power  of  charge  I  have  [•268] 
to  dispose  of  upon  my  estate  by  marriage  settlement,  and  also  the 
1300/.  upon  my  said  purchased  estates,  devised  to  trustees  as  aforesaid  ; 
all  these  sums,  being  1000/.  by  settlement,  and  1200/.  upon  my  purchased 
estates,  1  devise,  and  wish  my  said  trustees,  as  soon  as  it  can  conveniently 
be  done,  will  divide  among  all  my  younger  children,  share  and  share 
alike  (1  mean  by  such,  all  of  them  that  do  not  inherit  my  real  estate,  or 
have  a  right  so  to  do),  upon  the  decease  of  my  wife." 

John  Conway,  at  the  time  of  his  death,  left  Margaret  his  widow,  John 
Maurice  Conway  his  eldest  son,  and  heir-at-law ;  the  plaintiffs,  Robert, 
Catharine,  Margaret,  and  Jane ;  also  Mary  Conway,  Susannah  Conway, 
and  Harriet  Conway,  his  younger  children,  by  the  said  Margaret,  his 
wife. 

Mary  Conway,  in  the  lifetime  of  her  mother,  intermarried  with  Thomas 
Edwards,  one  of  the  defendants,  and  died  also  in  the  lifetime  of  the 
mother ;  Susannah  intermarried  with  John  Lloyd,  and  they  are  defendants. 

Harriet  Conway  died  in  the  year  1784,  in  the  lifetime  of  her  mother ; 
having,  when  of  age,  made  her  will,  and  her  mother  executrix  thereof. 

Robert  Conway  had  attained  his  age  of  twenty-one  years,  and  assigned 
his  share  of  the  1000/.  to  his  mother. 

Margaret,  the  widow,  died  December,  1786,  having  made  her  will,  and 
appointed  her  daughters,  the  plaintifis,  executrixes,  who  were  also  the 
representatives  of  Harriet  Conway. 

Plaintiff's  bill  charged,  that  their  portions  were  vested  interests,  at  the 
time  of  the  decease  of  their  father,  John  Conway,  and  that  they  are 
entitled  to  interest  for  the  same  from  the  time  of  his  death ;  that  Harriet 
Conway,  and  Mary  Edwards,  who  died  in  the  lifetime  of  Margaret 
Conway  (surviving  her  husband),  took  transmissible  interests,  and  the 
plaintiffs  prayed  that  it  might  be  declared  accordingly. 

An  objection  was  taken  at  the  hearing  by  Mr.  Lloyd,  that  the  trus- 
tees of  the  charge  of  1200/.  uport  the  purchased  estate,  who  •were  [•269] 
to  make  the  division  of  the  1000/.,  were  not  before  the  Court,  al- 
though the  trustees  of  the  term  were. 

But  Mr.  Mansfield  insisted,  that  they  were  not  necessary  parties, 
being  wholly  uninterested,  and  that  the  testator  had  not  appointed  to 
them. 

Lord  Chancellor  said,  if  he  was  obliged  to  take  any  notice  of  the 
1200/.  he  could  not  go  on  without  them,  and  the  personal  representative  ; 
but,  though  the  will  had  words  referable  to  them,  their  concurrence  was 
not  necessary. 

Mr.  Mansfield,  for  the'plaintifis. 

VOL.  111.  29 
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The  plaintiiTs  claim,  under  the  will,  their  shares  of  the  1000^,  with  in- 
terest from  the  death  of  their  father,  John  Conway.  Their  right  depends 
on  the  words  of  the  will,  in  which  the  testator  has  used  words  that  mani- 
festly indicate  his  intention,  that  the  division  should  be  made  as  soon  as 
possible,  which  could  not  mean  that  it  should  be  postponed  to  the  death  of 
the  wife.  The  words  must  bear  their  natural  sense,  and  there  is  nothing 
in  the  subsequent  words  to  contradict  it. 

Mr.  Lloyd f  and  Mr.  Abbot,  for  the  defendants. 

This  is  a  case  of  great  consequence,  in  point  of  principle,  though  the 
value  in  the  present  instance  is  but  small.  This  was  a  settlement  of  the 
wife's  estate,  of  which  she  was  seised  in  fee,  upon  the  husband  for  life ;  re- 
mainder to  the  wife  for  life ;  remainder  to  the  first  son  of  the  marriage,  who 
had  no  provision  during  the  life  of  the  mother;  and  the  children,  at  the 
death  of  the  father,  were  very  young.  It  has  always  been  the  course  of 
the  Court,  not  to  raise  portions  for  children  where  they  have  died  yonng, 
even  if  the  portions  were  to  be  paid  at  twenty-one,  or  marriage.  It  could 
not  be  the  intention  of  the  testator  that  the  portion  should  be  raised  for  a 
child  of  three  or  four  years  old,  and  that  he  might  file  a  bill  to  have  the 
sum  raised,  though  he  might  afterwards  die  in  the  lifetime  of  the  wife. 
No  case  of  this  sort  has  come  before  the  Court,  because  in  these  cases  the 
portions  are  generally  raisable  at  twenty-one,  or  marriage ;  but,  cer- 
[*270]  tainly,  here  the  children  were  intended  to  be  in  the  parent's  *power. 
The  Court  is  very  averse  to  raising  portions  upon  reversionary 
terms,  because  it  would  be  the  destruction  of  family  estates ;  and,  there- 
fore, in  Stevens  v.  Dethick,  3  Atk.  39,  Lord  Hardwicke  refused  to  raise  it 
in  the  lifetime  of  the  surviving  parent.  Here  the  death  of  the  wife  was, 
manifestly,  in  contemplation.  The  words,  "  I  mean  by  such,  all  of  them 
who  shall  not  inherit,"  render  the  whole  contingent,  as  it  would  be  impo»- 
sible  to  ascertain,  till  the  death  of  the  wife,  who  would  be  the  younger 
children.  In  the  mean  time,  the  younger  son  might  become  the  elder, 
and  proprietor  of  the  estate ;  and  the  Court  would  never  raise  it  for  him, 
whilst  a  younger  son  had  the  chance  of  getting  it  back  from  him,  if  he 
should  become  the  eldest.  And  that  argument  applies  to  all  the  plaintiffs ; 
as  it  was  in  contemplation,  at  the  time  of  making  the  settlement,  that  no 
part  of  this  1000/.  should  go  to  the  owner  of  the  estate ;  and  the  testator 
could  not  mean  that  it  should  be  raised  during  the  life  of  the  widow,  who 
would  take  the  whole  profits  for  her  life,  and  the  son  would  have  no  pro- 
vision. In  Rcreshy  v.  Ncwland,  2  Wms.  93,  Lord  Macclesfield  said,  he 
would  not  go  a  jot  further  than  had  been  gone  before,  and  refused  to  raise 
a  portion  upon  a  reversionary  term.  In  Broum  v.  Berkeley^  Eq.  Abr. 
340,  the  same  thing  was  determined.  It  is  necessary  there  should  be  a 
very  clear  intention  to  do  such  an  act  of  violence  to  the  estate  ;  and  the 
intention  here  was,  that  it  should  not  be  paid  till  six  months  after  her  death  ; 
at  least  such  confused  words  as  these  do  not  show  any  intent  to  raise  it 
sooner  than  it  conveniently  might  be,  after  the  mother's  death.  The  true 
construction  is,  that  the  1000/.  should  be  raised  at  the  death  of  the  wife, 
and  then  interest  will  only  be  payable  from  her  death;  and  those  children 
who  died  in  her  lifetime  will  not  be  entitled. 

Mr,  Solicitor-General,  and  Mr.  Alexander  (for  the  defendant  in  the 
same  interest  with  the  plaintiffs,  being  the  representatives  of  Mary,  who 
had  married,  and  died),  observed,  that  the  construction  contended  for  by 
Mr.  Lloyd,  would  be  just  the  same  as  if  the  testator  had  died  intestate;  in 
which  case,  the  children  would  have  taken  their  portions  six  months  after 
the  death  of  the  wife;  or,  at  most,  would  only  make  those  six  months' 
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difference,  by  Testing  the  portions  at  the  death  of  the  mother.    In  fact, 
the  daughter  who  married,  and  died,  stood  in  need  of  her  portion. 
The  description  is  merely  the  same  as  younger  children;  that  •has  [•271] 
never   prevented  the  portions   from   vesting  ;  the   case   of  Lord 
Teynkam  v.  Wthh,  2  Vesey,  198,  shows  that  the  portion  would  have  vest- 
ed, though  it  might  be  liable  to  be  devested 

Lord  Chancellor.  (2)  Where  a  roan  gives  portions,  charged  on  a 
term  to  arise  upon  the  death  of  a  party,  it  shows  that  they  are  not  to  be 
paid  till  after  the  death  of  that  party,  and  that  though  it  be  upon  attaining 
twenty-one,  or  marriage,  yet  that  it  can  only  be  where  the  term  shall  come 
into  existence.  One  would  go  as  far  as  might  be,  upon  the  rule  not  to 
press  estates ;  but  still  such  an  intention  can  never  be  raised  against  ex- 
press declaration.  (2)  Here,  the  settlement  foresaw  that,  during  the  life 
of  the  wife,  the  husband  might  die,  and  it  might  be  necessary  to  make  a 
provision  for  children,  and  it  was  intended  to  enable  him,  in  his  life* 
time,  or  afler  his  death,  to  advance  the  provision,  and  that  it  certainly  was 
to  arise  after  the  death  of  the  wife;  when  the  original  settlement  foresaw 
this  case,  it  is  in  vain  for  me  to  say,  that  it  is  contrary  to  the  intention  of 
the  settlors  that  the  estate  shall  be  pressed.  Then  the  question  is,  whether 
he  meant  to  execute  it  short  of  the  power ;  but  I  think  it  is  clear  he 
meant  to  execute  his  whole  power  :  probably,  had  it  been  suggested  to 
him,  that,  by  executing  it  thus,  the  provision  might,  in  events,  be  to  be 
raised  for  other  persons  than  his  children,  he  might  have  used  some  words 
to  control  it.  With  respect  to  the  value,  the  construction  must  be  the 
same  as  if  it  was  only  one  year's  produce  of  the  estate.  It  does  ap- 
pear he  meant  to  execute  his  whole  power ;  I  should  say  this  if  the  1000/. 
only  was  in  question  ;  but  it  receives  additional  strength  from  the  1200/. 
being  given  in  the  same  way :  I  allow  this  came  from  a  different  fund,  but 
the  frame  of  the  gift  applies  to  both,  and  the  1200/1  was  necessarily  to  be 
raised  upon  his  death ;  this,  therefore,  must  necessarily  be  raised. 

Decreed  for  plaintiffs. 

(2)  Lord  Eldon  C.  said,  "  that,  upon  looking  al  his  own  brief  in  this  canse,  and  to  other 
cases,  he  was  satisfied  Lord  Thurlow  never  did  express  himself  in  the  words  [above]  attrib- 
uted to  him ;  which  appear  to  contradict  all  the  authoriiies."  His  Lordship  then  again, 
referring  to  the  authorities,  states,  "  they  in  effect  say,  there  mast  be  some  circumstance  in 
the  will;  or  settlement,  denotin^f  an  intention  to  take  any  case  out  of  the  eeneral  rule ;  which 
is,  that  the  portions  shall  be  raised  at  the  days  or  times  limited,  unless  the  will  or  settlement 
contain  circumstances  indicating  an  intention  that  they  are  not  to  be  raised  at  those  days  tat 
times."  In  Codrington  V.  Lord  Foley,  6  Ves.  379,  cited  antea,  note  (i),  quod  vide.  The 
Editor,  having  been  favored  with  the  note  of  Lord  Thurlow's  judgment,  taken  at  the  time  by 
Lord  Colchester,  who  was  counsel  in  the  cause,  thinks  it  important  to  be  subjoined :  — 

"  Lord  Chancellor.  —  Where  a  man  gives  portions  to  children,  by  a  term  created  and 
*  emerj^  >  on  the  death  of  the  father  Or  mother,  it  is  a  fair  inference,  that  it  was  not  the 
intention  to  raise  the  money  before,  as  there  is  nothine  by  which  it  would  appear  to  be  the 
intent  that  it  should  be  raised,  but  attaining  the  age  of  eighteen,  or  marriage.  But  then  it 
might  be,  that  the  age  of  eighteen,  or  marriage,  mi^ht  happen  before  the  death  of  father  or 
mother,  antil  which  nothing  can  be  raised.  In  looking  over  this  instrument,  it  appears  to  me 
that  the  ori^nal  settlement  had  in  view  what  has  happened,  viz.,  that,  during  the  life  of  one 
tenant  for  life,  it  might  be  essential  to  raise  the  portions  for  the  younger  children. 

"  The  form  of  the  power  is  only  that,  in  defect  of  the  testator's  raising  the  money,  it  should 
be  raised  by  the  trustees  on  the  death  of  the  wife.  When  the  original  settlement  foresaw 
this  case,  it  is  in  vain  to  contend  that  it  is  hard  the  estate  should  be  pressed  in  this  manner. 
The  words  are  such,  that  the  testator  showed  his  intent  to  do  all  in  his  power.  Probably,  if 
he  had  thought  of  the  personal  representative  of  his  children,  he  might  have  used  words  to 
exclude  them.  This,  I  should  have  said,  would  have  been  the  case^  if  the  will  had  only 
extended  to  the  lOOO/.  ;  but  it  receives  additional  strength  from  being  coupled  with  the 
1200/.,  which  must  be  admitted  to  have  given  an  immediate  interest ;  although  I  ame  the 
soma  arose  oat  of  different  funds,  and  one  was  subject  to  a  power,  the  other  not ;  out  that 
does  not  vary  the  intention  as  to  time  of  payment." 
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[*272]  •LowsoN  V.  LowsoN.     [6th  July.] 

(Reg.  Lib.  1790.  B.fol.  544.) 
(Upon  exceptions  to  the  Master's  Report.) 

Where  testator  refers  to  a  power,  but  does  not  legally  execute  it,  but  has  other  estates,  to 
which  the  will  can  apply,  the  defect  of  the  execution  cannot  be  supplied  ;  though  where 
he  could  not  make  the  gift  but  by  virtue  of  the  power,  he  shall  be  supposed  to  have  intend- 
ed to  execute  it,  and  therefore  the  defect  shall  be  supplied.  (1) 

Francis  Lowson  and  Mary  his  wife  were  seised  in  fee  of  copyhold 
estates,  held  of  the  manors  of  Bondgate,  in  Darlington  and  Even  wood, 
in  the  county  of  Durham,  and  being  so  seised,  surrendered  the  same  to 
Edmund  Lowson,  brother  of  Francis,  in  trust,  to  the  use  of  Francis  for 
life,  remainder  to  Mary  for  life,  remainder  to  the  heirs  of  their  bodies, 
remainder  to  the  right  heirs  of  the  survivor  of  them,  with  a  power  to 
Francis  and  Mary,  by  deed,  to  revoke  and  appoint  new  uses. 

By  indenture,  dated  1st  March,  1742,  duly  executed  under  the  power, 
Francis  and  Mary  revoked  the  old  uses,  and  appointed  the  estates  in  trust 
for  Francis,  for  life,  remainder  to  Mary  for  life,  provided  she  should  so 
long  continue  his  widow,  and  after  the  decease  of  the  survivor,  in  trust, 
for  such  uses,  &c.,  as  Francis  should,  by  his  last  will,  or  by  any  deed, 
d&c.  appoint,  of  and  concerning  the  same,  to  and  amongst  the  children 
of  the  said  Francis  Lowson,  by  the  said  Mary,  his  wife ;  and  the  estate  was 
to  be  charged  with  an  annuity  of  201.  a  year  for  Mary,  if  she  should 
marry  again ;  and  there  was  a  proviso,  enabling  Francis  and  Mary  to  vary 
the  uses,  by  any  subsequent  deed ;  but  no  such  deed  ever  was  executed. 

Francis  Lowson  was  seised  of  other  copyhold  estates,  held  of  the  same 
manors,  which  were  (according  to  the  custom  of  the  manors)  surrendered 
to  the  trustees,  to  the  use  of  his  (Francis's)  will.  He  also,  after  the  deed, 
purchased  other  copyhold  estates,  which  were  surrendered  in  like  manner, 
and  was  also,  at  the  time  of  making  his  will,  seised  of  freehold  and  of 
other  copyhold  estates. 

Francis  Lowson  made  his  will,  dated  14th  September,  1768,  duly 
executed  to  pass  real  estate,  and  agreeable  to  the  deed  of  1st  March,  1742, 
and  in  pursuance  of  the  power;  and  thereby  reciting  that  he  bad  sur- 
rendered his  copyhold  to  trustees  to  the  use  of  his  will,  he  devised  the 
same  to  his  wife,  Mary  Lowson,  and  others,  as  trustees,  in  trust  for 
[•273]  the  several  uses  therein  contained,  •subject,  nevertheless,  to  the 
estate  thereinafter  directed  to  his  wife,  of  his  messuage  and 
malting,  with  their  appurtenances  then  in  his  possession,  situate  in  fiond- 
gate,  in  Darlington  aforesaid,  also  to  her  claim,  forth,  and  out  of  her  own 
estate,  by  virtue  of  the  said  settlement  made  thereof  after  marriage,  in  trust, 
that  his  trustees,  or  the  survivors,  &c.  should  by  and  out  of  the  rents  and 
profits  of  the  premises,  or  by  sale  or  mortgage,  raise  and  pay  to  his  sons 
(enumerating  them)  and  to  his  grandson  Wardale  Lowson,  500/.  each,  as 
they  should  attain  the  age  of  twenty-one,  with  interest  from  his  death ; 
also  to  raise  300/.  among  his  children,  or  his  grandson  Francis  Perking, 
as  his  wife  should  appoint,  then  to  permit  his  wife  to  take  the  rents  for  life, 
and  after  her  decease,  to  pay  an  annuity  to  his  eldest  son  Francis,  and 

(1)  For  the  principle  on  these  subjects,  see  the  Elditor's  note  and  references  to  Andrews  v, 
Emmot,  antea,  2  vol.  297,  es'pecially  Nannock  v.  Horton,  7  Yes.  391,  &c. ;  Bennet «.  Abur- 
row,  8  Yes.  609,  &c. ;  Jones  and  Tucker,  2  Meriv.  533,  &c. ;  Jones  v.  Curry,  1  Swanst. 
66,  «c. 
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subject  thereto,  to  his  second  son  Newby,  for  life,  remainder  to  his  first 
and  other  sons  in  tail  male,  with  remainders  over. 

The  bill  was  filed  to  establish  this  will,  and  for  other  purposes. 

The  defendant.  Young  Lawson,  by  his  answer,  insisted  that  this  will 
was  not  a  good  execution  of  the  power. 

At  the  hearing,  it  was  referred  to  the  Master  to  take  the  several 
accounts,  and  among  other  things,  to  inquire  as  to  the  customs  of  the 
manors,  and  whether  the  will  passed  the  estates  comprised  in  the  settle- 
ment. The  Master  bad  reported,  that  the  will  passed  the  estate  in  the 
settlement. 

To  this  report  exceptions  were  taken. 

Mr.  Solicitor-General^  in  support  of  the  exception,  contended,  that  the 
will  was  not  intended  to  pass  the  copyhold  comprised  in  the  settlement, 
and  which  was  the  subject  of  the  power.  If  the  words  of  the  will  can  be 
satisfied  by  other  property,  the  Court  will  not  presume  the  testator  meant 
to  execute  his  power.  He  has  given  the  property  to  persons  who  are  not 
the  objects  of  the  power,  which  is  confined  to  children,  whereas  he  has 
given  the  inheritance  to  his  grandson,  and  has  excluded  one  of  his  sons, 
Francis  (to  whom  he  has  only  given  an  annuity),  who,  according  to  the 
power  could  not  be  excluded. 

Mr.  Mansfield,  Mr.  Lloyd,  and  Mr.  Ray,  contended,  in  support  of 
the  Master's  report,  that  the  will  intended  to  pass  the  estates, 
^which  were  the  subject  of  the  power.  The  testator,  in  the  begin-  [*274] 
ning  of  the  will,  refers  to  the  power  which  could  apply  to  no  other 
estates  ;  he  makes  his  will  in  "  pursuance  of  the  power  ;'*^  he  could  not  have 
used  the  words  "  subject  to  the  estates  thereinafter  devised  to  his  wife,*' 
had  he  meant  any  estates,  but  those  which  were  the  subject  of  the  power. 
He  certainly  must  have  had  these  estates  in  contemplation,  though  he 
speaks  of  them  as  his  own  estates. 

Lord  Chancellor  said,  that  general  words  of  gift  will  apply  to  a 
power,  where  the  testntor  could  not  give  the  property  otherwise  than  by 
virtue  of  the  power,  but  words  of  gifl  do  not,  in  general,  apply  to  the 
execution  of  a  power.  In  the  beginning  of  this  will,  the  testator  means 
to  dispose  of  his- own  estates,  in  opposition  to  his  wijfe's,  which  he  calls 
her  own  estates,  which  contrasts  the  two.  If  he  meant  this  as  an  execu- 
tion of  his  power,  he  must  have  supposed  the  power  extended  to  a  dispo- 
sition to  grandchildren.  If  this  was  to  be  held  an  execution  of  the  power, 
it  would  be  beyond  any  of  the  cases,  (a) 

Exception  allowed.  (2) 

(2)  Not  so.  But  an  issue  was  directed,  as  to  whether  the  estates  "  in  question  passed  by 
the  will  of  the  testator,  accordine  to  the  custom  of  the  manor  whereof  the  same  were 
holden.  — R.  L.» 

(a)  See  Sugden  on  Powers  (4lh  Lond.  edit.),  287,  et  seq. ;  Andrews  v.  Emmot,  2  Bro. 
C.  C.  297.  301,  n.  (a),  303,  n.  (a),  and  cases  cited  ;  4  Kent  (6th  edit.),  p.  336  ;  Bradish  o. 
Gibbs,  3  John.  Gh.  661. 
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Freke  v.  Lord  Barrington  and  Others.  Rolls,  11th  July.  (2) 

(No  Entry.) 

[Conditional  limitation.  Election.  Devise  of  Whiteacre  to  A.  for  life,  upon  condition  that 
A.  suffer  a  recorery  of  Blackacre,  and  settle  it ;  and  if  he  does  not,  then,  after  the  decease 
of  A.  Whiteacre  to  go  to  B.  A.  took  Whiteacre,  but  did  not  settle  Blackacre.  The  heir 
of  A.  is  not  hound  to  convey  pursuant  to  the  condition,  nor  are  A.'s  assets  liable  to  make 
good  the  breach  of  the  conaiiion  ;  for  it  is  a  conditional  limitation,  and  not  a  case  of  bare 
condition,  or  of  election.]  (1) 

Bt  indenture  quinqneparlitc^  dated  6th  March,  1712,  and  made  between 
Thomas  Freke  and  Elizabeth  his  wife,  William  Freke,  brother  of  the 
said  Thomas  Freke,  and  Rauffe  Freke,  son  and  heir-apparent  of  said 
William  Freke,  of  the  first  part ;  Maynard  Colchester  and  Ann  his 
[•275]  wife,  of  the  second  part ;  John  Freke  •and  Bartholomew  Beale,  of 
the  third  part ;  Sir  Thomas  Clark  and  Thomas  Harris,  of  the 
fourth  part ;  and  Henry  Southby  and  Henry  Colchester,  of  the  fifth  part ; 
made  previous  to  the  marriage  of  Rauffe  Freke  and  Ann  Colchester ; 
Thomas  Freke  and  Elizabeth  his  wife,  William  Freke,  aud  Rauffe 
Freke,  released  to  the  trustees  of  the  third  part,  the  manor  of  Hanning- 
ton,  to  the  uses  thereinafter  mentioned ;  and  covenanted  to  levy  a  fine, 
in  order  to  make  the  said  trustees  tenants  to  the  prmcipt^  for  suffering  a 
recovery,  to  enure  to  the  following  uses ;  as  to  a  messuage  called  Bat- 
sons,  d&c.  To  hold  to  the  use  ofthe  said  Rauffe  Freke  for  life,  sans  waste ; 
remainder  to  Ann  Colchester  for  life,  for  her  jointure,  in  lieu  of  dower ; 
remainder  to  the  trustees,  to  preserve  contingent  remainders ;  remainder 
to  the  trustees  of  the  fourth  part,  for  500  years  ;  remainder  to  the  trustees 
of  the  fiflh  part,  for  1000  years  ;  remainder  to  the  first  and  other  sons  of 
Rauffe  Freke,  in  tail  male ;  with  remainder  to  Thomas  Freke,  in  tail 
male ;  and  as  to  the  said  manor,  and  other  the  lands,  d&c,  whereof  no 
use  was  before  declared,  to  secure  300/.  a  year  to  the  said  Elizabeth,  wife 
of  Thomas  Freke,  for  life,  and,  subject  thereto,  to  said  Thomas  Freke  in 
tail,  remainder  to  William  Freke,  in  tail,  remainder  to  Rauffe  Freke  for 
life,  sans  waste  ;  remainder  to  trustees  to  preserve,  d&c.j  remainder  to  his 
first  and  other  sons  in  tail  male :  and  as  to  all  the  premises  afler  the 
several  uses  before  declared,  to  William  Freke,  in  tail  general,  remainder 
to  the  right  heirs  of  Rauffe  Freke ;  and  the  trusts  of  the  500  years'  term 
were  to  raise  portions  for  the  younger  children  of  the  marriage,  to  raise 
2000/.  if  but  one  such  younger  child,  and  3000/.  if  two  or  more,  equally 
to  be  divided:  and  the  trusts  of  the  1000  years'  term  were  for  purposes 
which  never  took  effect. 

The  fine  and  recovery  were  levied,  and  suffered,  and  in  1721  Thomas 
Freke  died  without  issue ;  whereby  William  Freke  became  tenant  in  tail 
in  possession,  ofthe  manor,  d&c,  of  Hannington. 

By  lease  and  release,  dated  17th  and  18th  October,  1722,  between 
William  Freke,  of  the  first  part ;  Thomas  Harris  and  John  Higham,  of 
the  second  part ;  Henry  Freke  and  John  Hippesly,  of  the  third  part ; 
William  Freke  conveyed  the  manor  of  Hannington  (except  Batsons)  to 
make  them  tenants  to  i\ie  prtEcipt  in  a  common  recovery,  to  enure  to  the 
use  of  said  William  Freke  for  life,  sans  waste ;  remainder  to 
[•276]    trustees,  for  500  years,  aud  subject  thereto  to  the  •use  of  Rauffe 

(1)  The  above  marginal  abstract  is  from  the  MS.  report  of  the  case,  by  Sir  John  Simeon, 
and  IS  substituted  for  that  of  Mr.  Brown,  as  more  pointed  and  oomprehensive. 
(8)  Vide  Lewis  v,  Freke,  2  Ves.  jnn.  507,  611,  512, 513,  and  the  notes,  postea. 
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Freke  for  life,  sans  waste ;  remainder  to  trustees  to  preserve,    &,c., 

remainder  to  William  Freke,  son  of  the  said  RauiTe  Freke,  and  grand- 
son of  said  William  Freke,  for  life;  remainder  to  trustees,  to  preserve, 

d&c. ;  remainder  to  first  and  other  sons  of  William  Freke,  the  grandson, 
in  tail  male  ;  remainder  to  the  second  and  other  sons  of  RaufTe   Freke, 
in  tail  male  ;  remainder  to  Thomas,  another  son  of  William  Freke,  party 
thereto,  in  tail   male  ;  remainder  to  John,  another  son  of  William  Freke, 
party  thereto,  for  life,  sans  waste  (who  was  the  father  of  the  plaintiff); 
remainder  to  trustees,  to  preserve,  &c.;  remainder  to  his  first  and  other 
sons  in  tail  male ;  with  like  remainders  to  Robert  Freke,  another  son  of 
William  Freke,  for  life,  and  his  first  and  other  sons  in  tail  male ;  remain- 
der to  the  right  heirs  of  Rauffe  Freke  :  and  the  trusts  of  the  500  years' 
term  was  declared  to  be,  that  the  trustees,  or  the  survivor  of  them,  or  the 
executors,  &c.,  of  such  survivor,  should  raise  and  pay  any  sum  not  ex- 
ceeding 2000/.    for  the    benefit  of  the   younger   children  of  the  said 
William  Freke,  or  for  such  purposes,  as  he  should,  by  deed,  appoint :  and 
on  further  trusts,  to  raise  and  pay  any  sum,  not  exceeding  3000/.  for  the 
daughters   and   younger  children   of  said   Raufie   Freke,  son  of  said 
William,  in  such  proportions,  manner,  and  form,  as  the  said  RaufTe  Freke, 
by  deed  or  will,  executed  in  presence  of  three  witnesses,  should  appoint ; 
and  for  want  of  such  direction,  only  20U0/.  should  be  raised  out  of  the 
term  for  said    younger  children,   equally  to  be  divided  between  them : 
And  the  term  was   declared  to  be  on  further  trust,  to  raise  a  sum,  not 
exceeding  4000/.  for  the  daughters  and  younger  sons  of  William  Freke, 
the  grandson,  in  such  proportions,  manner  and  form,  aAer  the  death  of 
William  Freke,  party  thereto,  and  Rauffe  Freke,  either  in  the  lifetime,  or 
af\er  the  death  of  said  William  Freke,  the  grandson,  as  he  should,  by 
deed  or  will,  executed  and  attested  by  three  witnesses,  direct  or  appoint ; 
and  for  want  of  such  direction  or  appointment,  then  only  3000/.  should 
be  raised,  equally  between  them.     In  which  said  indenture  of  release,  ia 
a  proviso,  "  that  in  case  said  William  Freke,  the  grandson  of  said  William 
Freke  (or  his  elder  or  only  son,  in  case  of  his  death),  or  such  other  son  of 
Raufie  Freke,  son  of  said  William  Freke,  in  case  of  the  death  of  William 
Freke  the  grandson,  and  all  the  issue  male  of  his  body,  or,  in  case  of  his 
death  without  issue  male,  the  person  who  shall,  for  the  time  being,  be  the 
elder  or  only  son  of  Rauffe  Freke,  son  of  said  William  Freke,  and 
who  shall  live  and  come  first  to,  •and  attain  twenty-one  years,  and  be  [•277] 
entitled  to  the  possession  and  freehold,  or  a  greater  estate,  of  and 
in  the  said  manor,  &c.,  so  released  and  confirmed  by  virtue  of  the  limita- 
tions therein l>efore  contained,  should,  within  seven  years  a(\er  attaining 
that  age,  in  case  said  Rauffe  Freke  and  Ann  his  wife  should  both  of  them 
die  within  that  time,  otherwise,  as  soon  as  legally  and  effectually  could 
be  done,  after  the  death  of  the  said  Rauffe  Freke,  son  of  said  William 
Freke  and  Ann  his  wife,  and  the  death  of  the  survivor,  by  good,  valid, 
and  effectual  conveyances  and  assurances,  to  the  good  liking  of  the  said 
Thomas  Freke,  son  of  William  Freke,  or  such  other  son  or  sons,   or 

.  grandsons  of  said  William  Freke,  or  such  other  person  or  persons,  to 
whom  said  manor,  d&c,  thereby  intended  to  be  released,  immediately 
before  the  execution  of  said  indenture,  stood  limited,  and  would  have 
descended,  in  case  said  Raufie  Freke,  son  of  said  William  and  Ann, 
were  both  dead  without  issue ;  well  and  sufficiently  convey  and  assure  all 
said  excepted  premises,  so  limited  in  jointure  to  said  Ann  for  her  life,  as 
aforesaid  (viz.  the  estate  called  Batsons,  &c.),  to  such  and  the  same  uses, 
or  as  near  thereto  as  might  be,  as  the  said  manor,  d&c.,  stood  thereby 
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limited  unto,  subsequent  to,  and  in  remainder  after  the  estate  herein- 
before limited  to  said  Rauffe  Freke,  son  of  said  William  Freke,  the  grand- 
father, for  the  life  of  said  RaufTe  Freke,  and  should  at  the  same  time 
deliver  one  or  more  parts  of  sDch  conveyances  to  said  Thomas  Freke, 
son  of  said  William,  or  such  other  younger  son,  or  grandson,  of  said 
William  Freke,  or  such  other  person  to  whom  said  manor,  &.C.,  immedi- 
ately before  the  execution  of  these  presents,  stood  limited,  and  would  have 
descended  in  case  said  RaufTe  Freke,  son  of  said  William  and  Ann 
Freke,  were  both  dead  without  issue;  then  it  should  be  lawful  for 
the  said  William  Freke,  the  grandson,  ^^c,  afler  making  and  creating 
such  conveyances  of  the  said  excepted  premises  as  aforesaid,  to 
limit  any  part  of  the  premises  by  way  of  jointure  for  any  woman 
he  should  marry,  not  exceeding  100/.  for  every  1000/.  he  should  re- 
ceive for  a  portion.  Provided,  also,  that  in  case  the  said  William  Freke, 
the  grandson  of  said  William  Freke,  or  his  elder  or  only  son  (in 
case  of  his  death),  or  such  other  son  of  said  William  Freke,  in  case  of 
the  death  of  said  William,  the  grandson,  and  all  his  issue  male,  and  in 
case  of  his  death  without  issue  male,  who  should,  for  the  time  being  be 
elder  or  only  son  of  said  RaufTe  Freke,  and  who  should  come  first  to, 
[^78]  and  attain  twenty-one  years,  and  be  entitled  to  the  possession  *and 
freehold,  or  a  greater  estate,  of  and  in  the  said  manor,  dtc,  by 
Tirtae  of  the  limitations  therein  contained,  should,  for  seven  years  after  he 
or  they,  or  such  of  them,  as  should  live  to  twenty-one  and  be  entitled  as 
aforesaid,  should  refuse  or  neglect,  by  good  conveyances,  to  the  approba- 
tion of  said  Thomas  Freke,  son  of  said  William,  or  such  other  son  or 
sons,  or  grandsons,  of  said  William  Freke,  or  such  other  person  to  whom 
said  manor,  &.c.  stood  limited,  and  would  have  descended  in  case  RaufTe 
^  Freke,  son  of  said  William  and  Ann  were  both  dead  without  issue  male, 
to  settle  and  convey  all  said  thereinbefore  excepted  premises,  so  limited 
in  jointure  to  said  Anne  for  her  life,  to  such  and  the  same  uses,  or  as  near 
thereto  as  might  be,  as  said  manor,  &c.  thereinbefore  mentioned  to  be 
thereby  released,  were  and  stood  limited  unto,  subsequent,  and  in  re- 
mainder after  the  estates  thereby  limited,  to  said  RaufTe  Freke,  for  the 
life  of  the  said  RaufTe  Freke,  and  to  deliver  one  or  more  part  or  parts  of 
such  conveyances  to  said  Thomas  Freke,  son  of  said  William,  as  to 
such  other  younger  son  or  sons,  or  grandsons  of  said  William  Freke;  or 
to  such  other  person  to  whom  said  manor,  &c.,  immediately  before  the 
execution  thereof,  stood  limited,  and  would  have  descended,  in  case  said 
RaufTe  Freke  and  Ann  his  wife  were  both  dead  without  issue  male ;  or 
in  case  said  William  Freke,  the  grandson,  should  make  a  jointure  to  any 
wife  out  of  said  manor,  &c.,  or  any  part  thereof,  for  more  than  100/. 
per  annum,  for  every  1000/.  he  should  receive  as  a  marriage  portion,  or 
should  not  apply  and  pay  such  portion  or  portions,  in  discharge  of  the 
moneys  to  be  by  the  said  William  Freke,  or  the  said  RaufTe,  his  son, 
directed  to  be  raised  by  virtue  thereof,  by  and  out  of  the  said  term  of 
500  years,  or  so  much  of  the  said  marriage  portion  as  would  be  sufficient 
to  discharge  the  same;  then  and  from  thenceforth  all  and  every,  the  uses, 
estates,  limitations,  and  appointments,  therein  and  thereby  before  limited 
or  appointed,  of  said  manor,  &c  ,  which  were  and  was  subsequent  to,  and 
in  remainder  after,  the  estate  therein  before  limited,  to  the  use  of  said 
William  Freke,  the  grandson,  for  his  life,  should  cease  and  determine; 
and  m  such  case,  said  manor,  &c.,  should  immediately  after  the  death  of 
William  Freke,  the  grandson,  and  determination  of  the  estates  and  uses 
thereby  limited  and  appointed,  which  were  precedent  thereto,  remain  and 
De  limited  to  the  use  of  such  person  or  persons,  and  for  such  estates,  &c 
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as  the  said  manor,  d&c,  immediately  before  the  execution  thereof, 
stood  limited,  and  would  have  descended  *in  case  the  said  RaufTe  [*270] 
Freke  and  Ann  his  wife,  were  both  dead,  without  issue  male." 
There  was  also  a  proviso,  that  William  Freke  might,  at  all  times  during 
his  life,  make  any  leases  of  such  of  the  premises  as  were  or  had  been 
leased  for  lives,  to  all,  every,  or  any  of  the  daughters  or  younger  sons 
of  the  said  William  Freke,  the  grandson,  or  any  person  or  persons  he 
should  think  fit,  for  three  lives,  or  for  any  number  of  years  determinable 
upon  three. lives,  with  or  without  impeachment  of  waste,  so  as  the  usual 
and  accustomed  rent  should  be  reserved.  It  was  also  made  lawful  to  the 
persons  who  should  be  in  possession  to  make  leases  of  the  copyhold. 

By  virtue  of  this  indenture,  William  Freke  entered  and  enjoyed  the 
manor  of  Hannington,  for  life ;  and  Rauffe  Freke,  during  the  life  of  his 
father,  held  and  enjoyed  Batsons  House,  mentioned  in  the  indenture  of 
1712,  and  excepted  in  the  indenture  of  1722,  and,  upon  the  death  of  his 
father,  also  entered  upon  and  enjoyed  the  manor  of  Hannington,  till  his 
death.  Ann,  wife  of  Rauffe  Freke,  died  in  his  lifetime,  and  he  died  about 
1757,  intestate,  leaving  William,  his  only  son,  and  four  daughters. 

William  Freke,  the  grandson,  entered,  and  took  possession  of  Batsons, 
in  the  indenture  of  1712  mentioned,  and  excepted  in  that  of  1722,  and 
also,  by  virtue  of  the  said  deed,  entered  upon  the  said  manor  of  Han^ 
nington,  and  enjoyed  the  same  till  his  death,  in  1782,  but  did  not  comply 
with  the  terms  in  these  deeds,  of  settling  Batsons  to  the  uses  in  that  deed, 
but  suffered  a  recovery  of  Batsons,  and  declared  the  use  thereof  to  be  to 
himself  in  fee. 

William  Freke,  the  grandson,  by  deed  of  appointment,  dated  19th 
February,  1782,  charged  the  term  of  500  years,  with  payment  of  4000/. 
interest  at  5  per  cent,  to  his  two  daughters,  Mary  and  Fanny,  at  their  ages 
of  twenty-one  or  marriage,  with  benefit  of  survivorship. 

William  died  in  November,  1782,  without  legitimate  issue  male,  leaving 
said  Mary  and  Fanny,  and  an  illegitimate  son.  Knightly  Freke. 

Thomas,  second  son  of  William  Freke,  the  grandson,  died  in 
January,  1768,  without  issue  ;  and  John,  the  next  son  of  said  •Wil-[*280] 
liam,  died  in  September,  1761,  leaving  plaintiff  his  only  son;  and, 
by  death  of  Rauffe  Freke  without  issue  male,  plaintiff  became  tenant  in 
possession,  of  the  manor  of  Hannington,  and  is  now  in  possession  thereof. 

William  Freke,  the  grandson,  made  his  will,  and  after  charging  his 
real  and  personal  estate  with  payment  of  his  debts,  devised  the  lands  in 
Hannington,  which  were  settled  upon  his  late  mother,  as  a  jointure 
(and  which  plaintiffs  charged  to  be  Batsons),  to  Lord  Barrington  and 
others,  for  500  years,  in  trust,  by  sale  or  mortgage,  to  raise  1000/.  for 
each  of  his  daughters  at  twenty-one,  with  maintenance  in  the  mean 
time  ;  he  gave  the  residue  of  the  rents  of  the  estate  to  his  wife  during 
widowhood,  and  if  she  married  again,  only  one  third  for  life,  and  after 
the  determination  of  the  term,  be  gave  the  premises  to  his  son.  Knightly 
Freke,  for  life,  with  remainder  to  trustees,  and  remainder  to  his  first  and 
other  sons. 

While  William  Freke,  the  grandson,  was  in  possession  of  the  estate  of 
Hannington,  he  granted  several  leases  to  William  Cole,  for  the  lives  of 
Knightly  Freke,  Mary  and  Fanny  Freke,  at  low  rents  and  nominal  finesp 
in  trust  for  his  said  children. 

The  plaintiff,  as  next  tenant  in  tail,  filed  the  present  bill,  claiming 
Batsons  in  specie,  and  demanding  to  have  Batsons  conveyed  to  the  use 
of  the  deed  of  1722  (upon  the  principle  of  election),  or  to  have  the  lease 
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declared  void,  and  the  execution  of  the  powers  bad,  or  to  have  a  compen- 
sation to  the  amount,  in  value,  of  the  charges  and  the  leases  made  upon 
Hannington  estate. 

Mr.  Lloyd^  and  Mr.  Cox,  for  the  plaintiff,  insisted  that  this  was  a  case 
of  election ;  that  the  deed  of  1722  imposed  a  condition  upon  William, 
the  grandson,  to  settle  Batsons  for  the  purpose  of  uniting  that  estate  with 
Hannington,  limiting  both  in  the  male  line,  with  remainder  over  to  the 
plaintiff. 

That  William  had  taken  the  whole  on  that  condition,  and  by  taking  it 
had  acquiesced  therein,  and  had  bound  himself  to  perform  it ;  that  not 
having  performed  it  himself,  the  defendants,  as  volunteers,  are  bound  to 
perform  it  now ;  and  should,  therefore,  convey  Batsons  to  the 
[•281]  plaintiff,  according  to  the  limitations  •of  the  deed  of  1722,  or 
cy  pres ;  that  William  the  grandson  had  in  fact  elected  to  take, 
appeared  clearly  from  the  execution  of  the  appointment  of  1782,  reciting 
the  power  given  by  the  deed  of  1722,  and  that  he  could  not  elect  to  take 
the  benefit,  without  taking  the  burden.  But  that,  if  there  was  any  doubt, 
whether  he  knew  that  he  was  bound,  or  that  he  meant  to  bind  himself  by 
Accepting  the  benefit,  to  convey  Batsons,  though  this  might  relieve  Bat- 
sons from  any  specific  Hen,  yet  that  the  charges  made  upon  the  Hanning>- 
ton  estate  ought  to  be  transferred  to  Batsons,  or  that  compensation  ooght 
to  be  made  out  of  the  assets  real  or  personal,  of  William  the  grandson,  to 
the  plaintiff,  for  the  charges  thrown  upon  Hannington,  by  the  leases  and 
portions,  contrary  to  the  intention  of  William  the  grandfather,  and  con^ 
trary  to  the  equity  of  the  case.  They  cited  Streatfield  v.  StreatfieU, 
Forr.  176;  Earl  oT  Northumberland  v.  Earl  of  Ayiesford,  Amb.  540;  la) 
Frank  v.  8iandish  (ante,  vol.  i.  p.  588.  n.);  Siarkey  v.  Siarkey,  10th  June, 
1777,  before  Lord  Batburst.  Lord  Beauiieu  v.  Lord  Cardigan^  6 
Brown's  Par.  Cases,  232,  which  they  said  was  disapproved  by  Lord  Thur- 
low.  (6) 

That  if  it  was  to  be  considered  as  a  case  of  condition,  and  not  of  elec- 
tion, that  the  intention  of  the  deed  was  that  the  charges  should  not  take 
place ;  for  that  though  they  were  charged  upon  a  term  which  was  created 
prior  to  William's  estate  for  life,  yet  not  being  raisable  till  after  the  death 
of  William  the  grandson,  the  charge  must  be  considered  as  an  use  subse- 
quent to  the  life  estate. 

Mr.  Mitford,  Mr.  Graham,  Mr.  Simeon,  and  Mr.  King,  for  the  defend- 
ants, insisted  that  this  was  a  plain  conditional  limitation  of  Hannington 
estate,  to  William  the  grandson,  and  his  issue  male,  upon  condition  of 
William  suffering  a  recovery  of  and  settling  Batsons  within  seven  years; 
but,  on  non-performance  of  that  condition,  William  was  to  have  no  power 
of  jointuring,  and  the  estate  was  to  go,  after  the  death  of  William,  to  the 
plaintiff,  or  such  person  as  would  have  been  entitled  in  case  William  had 
been  dead,  without  issue  male. 

That  it  could  not  be  a  question  of  election,  because  in  all  cases  of  that 

kind,  though  a  condition  was  expressed  or  implied,  no  forfeiture 

[•282]  or  alternative  is  expressed ;  on  which  ground  it  is,  that  •the  party 

electing,  or  some  one  claiming  under  him,  must  do  the  thing,  or 

make  recompense  for  not  doing  it. 

But  in  cases  of  condition,  the  penalty  on  non-performance  of  the  con- 

Jm  iFl'*?^-*®'*  "?S;  5  ^'^  of  Northumberland  v.  Marquis  of  Granhy .  —  JBden. 
oiSw^  .^-1  n  r  ^  ^•^'"  ■*??»  ^  ***«  *^^«  «««  of  Earl  of  Northumberland  v,  Maranis  of 
uiwibr,  •nd  Batricke  v.  Bnwdhoret,  ante,  88,  aoc. ;  Wake  v.  Wake,  I  Vos.  jun.  335. 
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dition  is  specified,  and  in  cases  of  conditional  limitation,  the  estate  given 
upon  the  condition  is  limited  over  on  non-performance. 

That  all  the  cases  cited,  except  that  of  Lord  Beaitlim  v.  Lord  Cardi- 
gan^ were  clear  cases  of  election,  and  that  case  was  a  clear  conditional 
limitation,  the  estate  being  limited  over  upon  default  of  the  devisee's  set- 
tling the  estate  within  a  limited  time,  which  was  never  done.  For  which 
reason  the  House  of  Lords  reversed  Lord  Northington's  decree :  and  that 
in  Butrickei.  Broadkurst  (ante,  p.  88),  it  did  not  appear  that  Lord  Thur<- 
low  had  disapproved  of  the  decision  in  the  House  of  Lords. 

That  the  leases  were  all  made  pursuant  to  the  powers ;  and  if  not,  they 
ought  to  bring  ejectments,  and  try  the  question  at  law. 

That  the  charge  of  the  400U/.  was  made  by  deed,  in  the  lifetime  of 
William  the  grandson,  though  not  raisable  till  afler  his  death,  and  that  if 
William  had  had  a  son,  tenant  in  tail,  and  they  had  suffered  a  recovery,  it 
would  have  let  in  the  charge  as  prior  to  the  life^state  of  William ;  that  this 
was  not  only  the  letter,  but  the  spirit,  of  the  deed ;  for  the  objects  of  the 
deed  of  1722  were  twofold  and  distinct,  the  one  to  provide  for  the 
younger  children  of  Rauffe  and  William  the  grandson,  at  all  events,  the 
other  to  unite  the  two  estates  in  the  male  line ;  the  latter  to  be  enforced 
by  taking  away  the  contingent  power  of  jointuring,  and  the  continuance  of 
the  estate  in  the  male  line,  of  William  the  grandson. 

That  a  contrary  construction  would  lead  to  this  absurdity,  that  William, 
the  breaker  of  the  condition,  might  keep  the  estate  for  his  life,  though  he 
should  live  forty  or  fif\y  years  beyond  the  seven  years  limited  for  settling 
Batsons  (which,  by  the  deed  of  1722,  he  ought  clearly  to  do),  and  yet  the 
portions  of  the  younger  children  of  William  would  be  forfeited  ;  not  only 
so,  but  the  portions  of  the  children  of  Rauffe  would  also  be  for- 
feited, though  they  were  directed  to  be  paid  aAer  the  death  *of  [*283] 
Rauffe  and  his  wife.  That  they  were  charged  on  the  same  term 
with  the  portions  to  the  children  of  William,  and  that  there  was  a  power 

S'ven  to  raise  the  portions  of  William's  younger  children  in  his  life,  if 
\  should  so  choose.  That  it  was  not  probable  William,  th^  grandfather, 
jshould  mean  to  defeat  them,  as  charges  subsequent  to  William's  life- 
estate,  when  he  had  given  a  power  to  raise  them  in  William's  lifetime^ 
bad  charged  them  upon  a  term .  prior,  and  had  at  all  events  given  thera 
9000iL  charged  upon  that  term,  in  case  William  should  not  execute  his 
power  to  charge  40002. 

That  if  William  the  grandson  had  left  issue  male,  it  would  be  very 
extraordinary  for  the  plaintiff  not  only  to  demand  Hannington  as  forfeited, 
but  also  Batsons,  where  the  express  condition  was  that  only  Hannington 
should  go  over ;  and  that  the  accident  of  William's  leaving  no  issue  male, 
which  had  drawn  the  sting  of  the  condition,  should  make  any  difference 
in  the  construction  of  the  proviso  in  the  deed  of  1722.  If  the  condition 
became  impotent,  it  was  not  the  fault  of  William,  the  grandson. 

That  as  to  the  having  elected  (supposing  it  a  case  of  election)  there 
was  no  evidence  of  it ;  for  the  execution  of  the  power  given  by  the  deed 
of  1722  might  be,  and  in  fact  was,  under  a  conviction  that  he  had  a  right 
io  charge,  without  subjecting  anything  but  the  estates  subsequent  to  the 
life  interest,  to  forfeiture,  for  not  conveying  pursuant  to  the  deed  of  1722. 

That  as  to  compensation,  none  was  due,  for  William  the  grandson  had 
done  no  more  than  he  had  a  right  to  do. 

This  day  his  Honor  gave  judgment. 

The  Master  of  the  Rolls  stated  the  case,  and  went  on,  to  the  following 
effect : — 
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The  bill  insists,  that  William,  who  was  tenant  in  tail  of  Batsons,  should 
make  an  election  of  Hannington,  or  renounce  all  advantage  under  the 
deed,  and  that  William  was  bound  to  conform  to  all  the  uses  of  the  deed 
of  1722,  under  which  he  claimed.  It  is  now  settled  that  no  man  can 
claim  under  a  deed,  or  a  will,  without  confirming  the  instrument  under 
which  he  claims ;  therefore  William  could  not  be  entitled  to  take  any  ben- 
efit of  the  settlement  of  1722,  without  confirming  that  settlement. 
[•284]  It  is  contended,  that  he  •has  made  his  election  to  abide  by  the 
deed  of  1722 :  but  I  cannot  say,  that  he  has  done  enough  to  make 
an  election  ;  on  the  contrary,  he  has  refused,  for  he  has  suffered  a  recovery, 
to  give  the  estate  another  course.  Then  the  questions  are,  whether  Wil- 
liam was  bound  to  give  up  all  benefit  of  the  deed  of  1 722 ;  and  whether  the 
powers  which  he  has  exercised  are  improperly  exercised ;  and  whether 
the  person,  who  now  claims,  has  a  right  to  a  compensation.  The  first 
question  is,  what  William  Freke  the  settlor  intended  as  to  Hannington  ; 
he  had  a  right  to  settle  it  to  such  uses  as  he  thought  fit ;  he  might  have 
given  it,  so  that  if  the  grandson  became  possessed  of  Batsons,  Hanning- 
ton should  go  over.  What  he  has  thought  fit  to  do  is  this  :  he  has  given 
William  the  grandson  an  estate  for  life;  he  has  given  him  a  power  of 
jointuring,  under  certain  conditions ;  he  has  also  given  him  two  other 
powers,  one  of  leasing,  which  he  has  exercised  to  its  utmost  extent,  also  a 
power  of  charging  it  with  4000/.,  which  has  alsa  been  exercised.  Then 
it  is  contended,  that  he  could  not  intend  to  give  William  these  powers, 
unless  he  complied  with  the  condition,  and  suffered  the  recovery.  But  I 
am  not  prepared  to  say,  that  William  Freke,  in  exercising  these  powers, 
contravened  the  intention  of  the  settlor ;  otherwise  I  would  give  the  plain- 
tiff a  compensation  for  what  he  loses  by  the  exercise  of  the  powers. 
The  deed  itself  is  the  only  criterion  by  which  to  judge  of  the  settlor's  in- 
tention, and  there,  so  far  from  having  declared  that  if  he  should  neglect 
suffering  a  recovery  of  Batsons,  he  should  forfeit  Hannington,  he  has 
left  him  in  full  possession  of  his  life  estate.  The  words  of  the  deed  are 
not  at  all  doubtful,  there  is  not  a  word  in  it  like  a  condition  to  settle  Bat- 
sons ;  and  I  am  desired  to  insert  a  clause,  imposing  a  condition  not  im- 
plied in  the  deed.  I  am  clearly  of  opinion  that  he  was  tenant  for 
life,  without  any  restriction,  expressed  or  implied,  upon  his  exercising 
the  powers.  It  is  clear  that,  in  all  events,  William  Freke  was  to 
have  his  estate  for  life :  but  it  is  said,  upon  his  not  complying  with 
the  condition  his  powers  were  to  cease :  but  in  no  case  can  a  court  of 
equity  presume  a  condition  in  a  deed.  As  to  the  leases,. if  they  are  not 
made  according  to  the  power,  the  owner  of  Hannington  may  get  rid  of 
them  at  law.  Then  it  is  asked,  can  it  be  conceived  the  settlor  meant  the 
Hannington  estate  to  be  so  charged,  unless  Batsons  was  made  subject  to 
the  same  uses  ?  Perhaps  we  may  be  surprised  at  this,  but  I  must  read  the 
deed,  and  where  is  the  condition  imposed?  It  might  have  been 
[•285]  as  easy  to  have  said,  that  •on  default,  his  powers  in  Hanning- 
ton should  cease.  It  is  contended,  that,  under  the  very  words  of  the 
deed,  the  powers  cease,  he  having  said  that  all  estates  subsequent  to  the 
life-estate  should  cease.  Upon  this  part  I  have  had  some  doubt ;  but,  on 
the  best  consideration  I  can  give  it,  I  think  I  should  do  too  much  violence 
to  the  words  of  the  deed,  if  I  carried  them  so  far  as  to  say  this  was  the 
true  construction,  and  I  cannot  find  sufficient  in  the  deed  to  warrant  this. 
He  has  given  him  an  estate  for  life,  with  powers  with  which  the  estate 
would  be  loaded  after  his  death.    The  grandson  has  not  exercised  the 


1791.] 


Freke  v.  Barrington.  237 


power  of  jointuring,  but  he  has  the  other  powers,  and  there  is  nothing  to 
put  an  end  to  the  powers  at  his  decease,  (c) 

By  coming  here,  the  plaintifT  seems  to  show  that  he  could  not  venture 
the  question  on  the  leases  in  a  court  of  law ;  but  if  the  leases  are  good, 
the  charge  must  be  so  likewise. 

I  admit,  the  Court  might  interfere  in  respect  of  the  term  of  500  years, 
being  prior  in  point  of  limitation ;  and  that,  if  I  thought  the  charge  bad,  I 
could  restrain  the  trustees  from  raising  the  4000/.,  but  I  do  not  find  that 
the  powers  are  given  under  a  condition  to  settle  Batsons;  therefore,  I 
think  I  must  dismiss  the  bill  entirely. 

I  do  not  mean  to  intrench  on  the  rule  (3)  that  no  man  can  take 
an  interest  under  a  deed  •or  will,  without  confirming  the  deed  •or  [•286] 

*  The  doctrine  of  election  has  heen,  in  general,  confined  to  the  cases  of  wills  ;  that  the 
party  should,  in  like  manner,  be  pat  to  his  election,  where  he  claims  under  a  deed,  (3)  was 
determined  in  a  case  of  Bighind  v.  Huddleston  fvide  etiam,  2  Scho.  &  Lefroy,  266],  27  Jan. 
1789,  which  was  as  follows :  —  Robert  Waives,  the  paternal  grandfather  of  the  pUmtiff,  by 
will  dated  16th  July.  1780  (haTing  devised  real  estate),  among  other  things  gave  to  his 
daughter  Anne,  the  plaintiff's  mother,  the  sum  of  8000/.,  and  directed  his  trustees  to  cause 
to  be  paid  4000/.,  part  thereof,  to  her  younger  children,  at  the  time  of  her  death,  if  any  such 
should  be,  equally  to  be  divided  amone  them ;  and  if  there  should  be  but  one  such  child,  then 
to  such  one  child.    He  gave  a  like  legacy  to  his  other  daughter,  in  the  same  manner,  and 

give  the  residue  of  his  personal  estate  between  them.  Previous  to  the  marriage  of  plaintiff's 
ther,  George  Birland,  with  the  said  Anne,  a  settlement  was  made,  by  indenture,  7th  and 
8th  June,  1781,  whereby  the  father  settled  Bigland  Hall  to  the  use  of  himself  for  life ;  re- 
mainder to  trustees,  to  preserve,  &c. ;  remainder  to  Anne  for  life  ;  remainder  to  trustees ; 
remainder  to  first  and  other  sons  in  tail  male ;  remainder  to  daughters,  as  tenants  in  common, 
in  tail ;  remainder  to  himself  in  fee ;  and  Anne  conveyed  her  legacy  of  8000/.,  as  to  one 
moiety  thereof,  to  her  husband  absolutely ;  and  as  to  the  other  moiety,  to  trustees,  to  pay  the 
interest  to  Gkorge  for  life  ;  remainder  to  herself  for  life,  if  she  survived  ;  then  to  pay  the 
principal  to  the  younger  children  of  the  marriage  equally :  the  shares  of  the  son  to  be  payable 
at  twenty-one,  those  of  the  daughters  at  twenty-one,  or  marriage  ;  and  if  but  one  sucn  child, 
then  to  such  child,  with  survivorship ;  and  a  proviso  was  made  for  the  younger  children  of 
Anne  by  any  other  marriage ;  and  m  case  tnere  should  be  no  child  of  the  marriage,  one 
moiety  to  be  paid  to  Greorge  Bigland  absolutely,  and  the  other,  to  such  uses  as  Anne  should 
direct.  She  then  conveyed  the  residue,  which  she  took  under  her  father's  will,  to  the  trus- 
tees ;  as  to  6000/.  part  tnereof,  to  pay  the  interest  to  Oeor^  Bigland,  for  life  ;  then  to  pay 
the  principal  thereof  to  the  youn||[er  children  of  the  mama^;  and,  in  default  of  ]^ounger 
children,  then  as  she  should  appomt ;  and,  in  default  of  appomtment,  to  her  next  of  km ;  imd 
as  to  the  remainder  of  the  said  residue,  plate,  household-goods,  &c.,  subject  to  other  trusts. 
The  marriage  took  effect,  and  31st  January,  1781,  Anne  died,  leaving  the  plaintiff  her  only 
child,  and  without  making  any  appointment.  The  bill  was  filed  on  the  part  of  the  plaintin, 
claiming  to  be  entitled  to  the  4000/.  moiety  of  the  8000/.  legacy  given  by  the  grandfather's 
will,  and  also  a  contingent  interest  in  the  6000/.  and  the  trust  estate ;  praying  that  the  plain- 
tiff's rights  miffht  be  declaredj  and  the  sum  secured  for  the  plaintiff,  during  his  minority. 
The  fintner,  by  his  answer,  claimed  one  moiety  of  the  4000/.  in  his  own  right,  and  the  other 
as  personal  representative  of  his  wife  ;  and  all  the  answers  submitted  a  doubt  as  to  the 
6000/.  whether  the  plaintiff  was  not  excluded  from  that,  as  being  an  eldest  and  only  son,  and 
the  father  submitted,  whether  he,  having  obtained  administration,  was  not  entitled. 

The  decree  ordered  an  account  of  the  godfather's  personal  estate,  and  that  it  be  divided 
into  moieties,  and  out  of  one  moiety  which  belonged  to  Ann  Bigland,  6000/.  pursuant  to  the 
settlement,  be  deducted,  and  3000/.,  one  moiety^of  the  6000/.,  with  a  moiety  of  a  moiety,  of  the 
residue  of  the  personal  estate,  be  paid  to  Greoi^  Bigland :  and  further  oirdered,  that  the  re- 
maining 3000/.,  and  the  surplus  or  the  moiety  of  the  personal  estate  of  the  testator,  be  paid 
into  the  Bank,  and  laid  out ;  the  dividends  to  be  paid  to  Greorge  Bigland,  for  life,  and  at  his 
decease,  the  parties  to  be  at  liberty  to  apply :  and  as  to  the  4000/.  the  Master  was  directed 
to  inquire,  wnether  it  would  be  for  the  benefit  of  the  infant  to  take  under  the  settlement  of 
the  8th  June,  1781,  or  lo  claim  the  4000/.  against  the  settlement. 

(3)  See  per  Lord  Redesdale  C,  in  Moore  v.  Butler,  2  Scho.  &  Lefroy,  266 ;  referring  also 
to  Chetwynd  v.  Fleetwood,  in  Dom.  Proc.  (which  case  in  the  octavo  ed.  of  Bro.  P.  G.  is  1 
vol.  p.  300) ;  vide  etiam  Green  v.  Green,  2  Meriv.  86,  et  seq.  The  Eklitor  has  been  favored 
with  a  MS.  note  of  his  Honor's  judgment  in  the  principal  case  ;  which,  if  it  had  been  in 
print  at  the  time  when  Lord  EUdon  G.  decided  the  above  case  of  Green  o.  Green,  might,  ner- 
oaps,  have  assisted  his  Lordship  on  a  dubious  and  long-considered  point.  The  doubt,  which 
Lord  Eldon  considered  as  undecided  (2  Meriv.  92,  et  seq.),  was,  *  Whether,  upon  a  party 
electing,  under  a  settlement,  to  take  one  of  two  beneficial  interests,  he  is  bound  to  give  up 
the  other  absolutely,  or  only  to  make  a  compensation  for  it."    The  Editor  is  aware  that,  in 

(e)  See  Sugden  on  Powers  (4th  Lond.  ed.),  146. 
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will.  But  I  do  not  think  the  intention  here  sufficiently  appears, 
otherwise  I  would  take  care  it  should  be  complied  with,  either  by  setting 
aside  the  uses,  or  giving  a  compensation. 

The  bill  was  therefore  dismissed  as  to  all  but  what  prayed  the  delivery 
up  of  some  deeds,  d&c,  in  the  possession  of  the  trustees. 

the  undennentioned  note  of  hia  Honor's  judgment^  the  MS.  puts  the  cue  in  the  altematiTe, 
thus :  "  If  the  party  had  made  an  election,  the  plaintiff  shonld  either  have  the  thins  which, 
by  election,  the  party  had  taken  upon  him  to  convey,  or  a  compensation  ;"  bat,  at  the  same 
time,  the  Editor  cannot  avoid  feebng  the  force  of  the  first  clause  of  the  position.  Were  the 
Editor  at  liberty  to  state  his  opinion  upon  his  Honor's  meaninj^,  he  would  say,  the  plaintiff 
must  h&Te  the  thinff  undertaken  to  be  conveyed,  if  he  can  hare  it  (in  the  nature  of  things), 
or  a  compensation  (in  the  event  only)  if  he  cannot  have  it. 

Sir  J.  Simeon's  note  of  the  judgment  is  as  follows :  — "  The  M.  R.  said,  he  did  not  at  all 
mean  to  impeach  the  rule  of  election,  which  had  been  insisted  upon  in  argument  for  the 
plaintiff,  but  on  the  contrary :  whatever  doubts  misht  have  been  held  formerly,  whether  a 
person  should  be  bound  to  elect  under  a  deed,  as  well  as  under  a  will,  it  was  now  established, 
and,  in  his  opinion,  upon  very  clear  grounds.  But  that  this  was  not  a  case  of  election ;  and, 
if  it  were,  that  William,  the  grandson,  had  made  no  election  to  bind  him ;  if  he  had,  the 
plaintiff  snould  either  have  the  thing  which,  by  election,  the  party  had  taken  upon  him  to 
oouvey,  or  a  compensation  for  it.  That  this  was  the  case  of  a  condition  expressed  by  deed ; 
and  that  whatever  intention  might  be  entertained  beside,  or  contrary  to  that  ezpreaaed,  he 
could  not  Tidlate  the  deed  to  get  at  it ;  nor  could  he  judicially  say  such  was  Uie  intention  of 
William,  the  grandfather,  or  any  other  than  what  was  expressed.  A  forfeiture  was  annexed 
to  the  making  of  a  jointure,  except  under  the  terms  of  the  deed,  to  take  place  immediately 
upon  the  breach ;  but  the  powers  of  leasing  and  charging  were  given  absolutelr ;  and  none 
but  estates  subsequent  to  the  life  estate  ol  William,  the  grandson,  were  defeated  by  net  eon- 
Teying  Batsons ;  and  though  the  conveyance  was  directed  to  be  made  in  seven  yean,  the 
U(e  estate  was  expressly  saved. 

**  Then,  as  to  the  charges,  the  only  question  was,  whether  they  were  to  be  considered  ae 
estates  subsequent  to  the  life  estate,  which,  he  thought,  they  clearly  were  not. 

"  As  to  the  powers  of  leasing,  whether  they  were  well  executed  or  not,  was  a  pure  qaestiaa 
at  law,  and  might  be  tried  in  ejectment." 

A  most  elaborate  Note,  upon  the  question  thus  raised  between  absolute  forfeiture  and  com- 
pensation has  been  published  by  Mr.  Swanston,  since  the  above  went  to  press.  It  is  annexed 
to  the  case  of  Oretton  v.  Haward^  1  Swanst.  Rep.  433,  et  seq.,  where  (it  will  be  seen)  Mr. 
8.  inclines  to  the  latter  doctrine.  Upon  the  subject  of  election  generally,  see  further,  ibid, 
note  394,  et  seq^  ^  and  2  Story,  Eq.  Jur.  ch.  30,  %  1066,  and  notes.  See  also  Blake  v.  Baa- 
bury,  4  Bro.  C.  u.  21,  and  notes  ;  Forrester  v.  Cotton,  1  Eden,  532 ;  Chetwynd  v.  Fleetwood, 
4  Bro.  P.  C.  435.  > 


Pike  v.  White. 
(No  Entry.) 


A  custom  (in  a  manor)  that  copvholds  shall  not  be  surrendered  to  the  use  of  a  will  is  bad.  (1) 
A  surrender  must  be  supplied  for  children,  wherever  the  heir  is  provided  for,  though  toe 
provision  be  not  from  the  testator.  (2) 

Br  articles  previoas  to  the  settlement  upon  the  mtrriage  of  George 
White^  father  of  the  plaintifi,  and  of  defendant  Thomas  White,  with  Mary 

(1)  Mr.  Evans,  in  his  Collection  of  the  Statutes,  thinks  this  position  untenable  in  point  of 
law,  however  desirable  it  inay  be  for  the  legislature  to  interpose.  (See  I  vol.  473.)  The 
reasoning  seems  to  be  to  this  effect :  as  lands  in  common  socage,  or  estates  generally  at  the 
common  law,  were  not  devisable  until  the  statute  32  Hen  8,  so  copyholds  (originating  ufon 
the  same  feudal  principles),  unaffected  by  any  statute,  mi^t  generallv  be  considered  as  in- 
capable of  passing  by  devise,  without  the  express  permission  of  the  toid  ;  so  that  in  effect 

(2)  Vide  Lindopp  v.  Eborall,  antea,  188 ;  and  Chapman  v,  Gibson,  antea,  222,  et  seq.  with 
the  Editor's  notes. 

The  necessity  of  surrenders  to  the  use  of  wills,  where  surrenders  are  within  the  custom  of 
any  manor,  is  now  dispensed  with  bv  stat.  55  Geo.  3,  c.  192.  Mr.  Evans,  who  prepared  the 
bill,  wished  to  include  all  such  copynold  and  customary  estates  and  interests,  as  a  testator 
could  in  any  way  have  disposed  of;  but  it  was  not  thought  expedient  for  the  act  so  to  pass. 
See  Mr.  Evans's  1st  vol.  before  referred  to,  pp.  473,  an<r494,  notes. 
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Wayt,  his  wife,  19th  May,  1753,  George  White,  covenanted  to  convey  his 
messaages,  lands,  d&c,  in  Newnton  in  the  coanty  of  Wilts,  to  the  use  of 
himself  for  life,  remainder  to  trustees  to  preserve  contingent  re- 
mainders, remainder  to  the  use  of  Mary  Wayt  for  life,  *in  bar  of  [*287] 
dower,  remainder  to  trustees  for  500  years,  in  trust  to  raise  a  sum 
not  exceeding  2000/.  for  younger  children,  in  such  shares  as  George  White 
should  appoint,  remainder  to  the  first  and  other  sons  of  the  marriage  in 
tail,  remainder  to  his  own  right  heirs  forever. 

The  marriage  took  eflfect,  and  George  White  and  Mary  his  wife  had  issue, 
five  children,  the  defendant  Thomas  White,  his  only  son,  and  the  plaintiff 
Sarah,  Mary,  Ann,  and  Jane  his  daughters. 

By  articles  of  agreement  previous  to  the  marriage  of  the  defendant, 
Thomas  White,  with  Mary  Wood ;  George  White,  and  Thomas  White, 
covenanted  to  convey  the  messuages,  lands,  d&c,  in  Newnton,  to  trustees, 
to  the  use  of  George  White  for  life,  remainder  to  Mary  his  wife,  for  life, 
remainder  to  Thomas  White  for  life,  remainder  to  Mary  Wood  for  life, 
remainder  to  trustees  for  a  term  of  100  years,  to  raise  2000/.  for  younger 
children,  and,  after  reciting  the  above  agreement  of  19th  May,  1752,  and 
the  term  therein  contained,  George  White  covenanted  with  the  trustees, 
that  he  would  not  charge  the  same  with  more  than  500/. 

After  making  this  settlement  George  White  died,  having  made  his  will, 
dated  6th  March,  1779,  duly  execut^  to  pass  real  estates;  and,  thereby, 
gave  and  devised  all  his  freehold,  leasehold,  and  copyhold  lands,  d&c,  at 
Shrievenham,  in  the  county  of  Berks,  and  elsewhere,  to  his  wife  for  life, 
«nd  after  her  decease,  to  trustees,  in  trust  to  sell  the  same,  and  apply  the 
asoaey  arising  thereftrom,  to  and  among  all  his  daughters  as  should  be  living 

the  burden  of  proof  that  a  copyhold  mieht  be  sarrendered  to  the  use  of  a  will  would  rather 
be  supposed  to  lie  upon  those  asserting  tne  risht  of  disposition  by  will. 

Mr.  Christian,  in  the  note  to  his  edition  of  Blackstone,  3  rol.  p.  12,  saja ;  "  By  the  atat. 
32  Henry,  8,  c.  1,  all  socage  lands  were  made  devisable,  and  two  thirds  or  lands  of  military 
tenure ;  when  these,  at  the  Restoration,  were  converted  into  socase  tenure,  all  lands  became 
devisable,  some  copyholds  ezceoted/*  And  it  is  observable^  that  Lord  Thurlow  bimacljf 
•UiKtos  to  this  exception  in  Wardell  v.  Wardell,  antea,  117.  Lord  Eldon  C,  in  Church  v. 
Mundy,  16  Ves.  404^  seems  to  state  Lord  Thurlow's  opinion  in  the  principal  case,  as  applyiuf^ 
to  a  custom  negativmg  all  surrenders,  that  is  to  say,  all  that  mi^ht  operate  either  by  will  or 

a  deed ;  rather  than,  as  above  expressed,  confined  to  the  use  of  a  will  only.  His  Lordship 
ding,  that  if  there  was  no  trace  of  such  a  custom  [bv  will]  "  there  must  be  some  mode  of 
disposition  by  deed  (as  in  the  case  of  customary  freeholds),  the  want  of  which  this  Court 
would  BBpply.** 

Mr.  Scrivea  (who  means  to  notice  the  point  in  his  new  edition  of  Copyholds,  now  in  the 
press)  seems  to  consider  the  matter  thus :  —  As  all  copyholds  were  oriffinally  holden  merely 
at  will,  it  would  be  absurd  to  suppose  any  custom  restraining  a  particular  mode  of  alienation, 
when  all  kinds  of  alienation  by  a  tenant  were  out  of  the  question ;  so  that  in  such  a  view, 
thejposition  above  noticed  in  the  abstract,  and  in  the  Judgment,  is  capable  of  support.  Mr. 
Scnven,  however,  allows,  that^  as  lords  in  process  of  time  granted  higher  estates  to  their 
tenants,  and  allowed  of  alienauon  by  surrender  to  various  purposes,  they  might  have  imposed 
the  condition,  that  the  tenant  should  not  surrender  to  any  use  which  was  not  to  take  effect  in 
his  lifetime,  by  which  means  it  is  very  possible  that  at  tois  time  there  may  be  a  prescriptive 
right  in  the  lords  of  particular  manors  restraioioff  surrenders  to  the  use  of  a  will ;  although, 
technically  speaking,  it  cannot,  for  the  reasons  above  mentioned,  be  pleaded,  or  staled  as  a 
custom.  If,  therefore,  Lord  Thurlow  meant  only  to  say,  that  a  custom  in  restraint  of  a  sur- 
render to  will,  could  not  be  supported,  without  intending  to  deny  that  the  power  of  alienation 
incident  to  a  grant  in  fee,  might  be  restrained  hv'an  ancient  prescription  ;  .then  the  observation 
would  seem  to  be  correctly  reconcilable  with  legal  reasoning,  ana  the  propositions  of  text- 
writers  on  the  authorities.  After  even  this  limited  discussion,  it  can  hardly  escape  observa- 
tion, that  the  reason  why  estates  in  common  socage,  or  at  the  common  law,  were  not  origi- 
nally devisable,  arose  out  of  the  verv  same  feudal  principles  ;  that  the  tenants  of  those  lands 
had  originally  no  greater  interests  tnan  the  tenants  of  copyholds  had  in  theirs ;  and  that,  as 
in  the  instance  of  copyholds,  the  permission  of  the  lord  was  requisite  ;  so,  in  that  of  common 
law  estates,  there  was  a  necessity  for  an  express  statute.  To  return  now  to  the  principal 
case,  it  seems  very  material  to  observe,  that  Lord  Redesdale's  notes  intimate  a  dodbt, 
whether  Lord  Thurlow  did  make  any  sucn  general  proposition  as  above  stated ;  or  say  more 
than  that  the  surrender  must  be  supplied  in  the  particular  case  before  him. 
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at*the  death  of  his  wife,  and  the  issue  of  such  as  should  he  dead  ;  and 
reciting  that  he  had  power  to  dispose  of  500/.  to  be  raised  out  of  his  estate 
at  Newnton,  under  the  marriage  settlement  of  his  son  (the  defendant) 
Thomas  White  and  his  wife :  the  testator  gave  the  500/.  among  his  daugh- 
ters and  their  issue,  as  before  directed,  of  the  money  arising  by  the  sale  of 
the  trust  estate. 

The  copyhold  estate  at  Shrievenham  (which  the  testator  had  bought  of 
his  wife)  was  not  surrendered  to  the  use  of  the  will. 

George  White  died,  leaving  the  defendant,  Thomas,  his  only  son  and 
heir,  and  the  plaintiffs,  his  four  daughters,  and  also  leaving  Mary  his  wife 

surviving  him. 
[•288]      •Mary,  the  widow,  entered  upon  the  estates  devised  to  her  for 
life,  as  well  as  upon  the  copyhold  estate  at  Shrievenham,  as  other 
copyhold  estates  of  the  testator,  and  upon  the  estate  at  Newnton,  settled 
on  her  for  life,  and  enjoyed  the  same  till  her  death,  16th  August,  1788. 

The  bill  was  filed  against  Thomas  and  others,  praying  that  he  might  be 
decreed  to  pay  the  500/.  charged  on  the  estate  at  Newnton,  that  the  same 
might  be  raised  by  sale  or  mortgage  of  the  term,  and  that  the  copyhold 
at  Shrievenham  might  be  declared  to  pass  by  the  will,  and  that  the  sur^ 
render  of  the  same  might  be  supplied  in  favor  of  the  plaintiffs,  as  being 
the  children  of  the  testator,  charging,  that  the  defendant  Thomas  is  amply 
provided  for  by  the  settled  estates  of  which  he  is  in  possession. 

The  defendant,  Thomas  White,  by  his  answer,  admitted  the  will,  but, 
as  to  the  copyhold  at  Shrievenham,  he  said  he  had  been  informed,  and 
believed  that,  according  to  the  custom  of  the  said  manors,  copyhold  lands 
holden  thereof  cannot  be  surrendered  to  the  use  of  the  will  of  the  tenant, 
and  are  not  devisable  by  virtue  of  any  custom  prevailing  in  the  said  manors, 
and  therefore  he  submitted,  they  did  not  pass  by  the  devise ;  he  further 
insisted  that,  as  the  testator  did  not  surrender  the  copyholds,  they  did  not 
pass  by  the  will :  and  that  he  ought  not  to  be  deprived  of  his  legal  right 
to  the  copyhold ;  and  also  contended  that  he  was  not  to  be  considered  as 
provided  for,  he  not  inheriting  any  property  from  his  father,  except  the 
copyhold  premises  at  Shrievenham ;  as  he  is  advised,  that  he  is  a  purchaser 
of  the  estate  at  Newnton,  under  the  marriage  settlement  of  his  father  and 
mother,  under  which  he  was  tenant  in  tail  thereof,  until  he  joined  with  his 
father  in  barring  the  estate  tail,  and  took  an  estate  for  life  therein. 

Lord  Chancellor  said,  it  was  totally  impossible  to  say  that  a  copyhold 
surrendered  to  the  use  of  a  will  should  not  pass  thereby,  and  therefore 
he  must  declare  the  custom  (if  there  were  such  a  one)  bad,  (3)  (a)  and  that, 
the  defendant  being  provided  for  (it  did  not  signify  by  what  means),  the 
surrender  must  be  supplied. 

(3)  Lord  Redesdale's  notes  intimate  that  Lord  Tharlow  laid  down  no  such  general  propo- 
sition ;  and  said  no  more,  than  thai,  in  this  case,  the  surrender  should  be  suppued.  See  also 
per  Lord  Eldon  C,  in  Church  v.  Mundy,  15  Ves.  403,  404,  cited  in  note,  (1)  antea,  286,  with 
the  £Ulitor*s  ohseivations. 

(a)  Serjt.  Hill,  in  a  MS.  note,  in  the  Index  to  his  copy  of  Gilbert's  Tenures,  af^cr  citing 
this  observation,  adds  a  qiucre,  referring  to  the  expression  of  Lord  Thurlow,  in  Wardell  v. 
Warden,  ante,  117,  as  implying  that  such  a  custom  may  exist.  —  Eden. 
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•Trash,   Administrator  of  William   Clayton,   Esq.,  de-  [*289] 
ceased,   unadministered  by  Samuel   Young,   deceased, 
original  Administrator  of  William  Clatton,  Plaintiff, 

Amy  White,  Widow,  George  Long,  and  Mary  his  Wife,  William 
Gibbons,  and  Amy  his  Wife,  Samuel  Barney,  and  William 
ScuRR,  Defendants. 

(No  Entry.) 

Althouffh  non-payment  of  interest  for  twenty  yemra  on  a  mortgage  where  clear,  and  no  de- 
manof,  raises  a  presumption  of  payment,  yet,  on  doubtful  circumstances,  and  the  oriffinal 
mortgage  admitted,  it  was  referred  to  the  Master  to  inquire  whether  any  interest  had  l*een 
paid.(T) 

Thb  original  bill  was  filed  2d  May,  1787,  by  Samuel  Young,  as  admin- 
istrator of  William  Clayton,  deceased,  and  prayed,  that  the  defendants 
might  redeem  the  mortgaged  premises,  or  be  foreclosed,  and,  for  that 
purpose,  stated  as  follows : 

That  George  Mills,  and  Amy  his  wife,  being  entitled  to  the  premises, 
subject  to  a  mortgage  made  to  Francis  Simmonds,  then  deceased,  and 
upon  which  were  due  to  defendant  Barney,  as  his  executor,  2C5/.,  applied 
to  Clayton,  to  enable  him  to  pay  the  same  off,  by  a  loan  of  money,  to  be 
charged  by  mortgage  on  the  same  premises  ;  that  Clayton  advanced  200/., 
and  Mills  paid  the  other  5/.  to  Barney.  The  mortgage  to  Simmonds  was 
not  assigned  by  Barney  to  Clayton,  but  delivered  up  to  him ;  and  a  new 
mortgage,  dated  13th  September,  1760,  was  made  by  Mills  and  his  wife, 
to  Clayton,  to  secure  the  200/.  and  interest.  That  the  interest  of  the 
money  was  paid  for  some  time,  by  Mills,  but  no  part  of  the  principal ;  and 
in  the  year  1767,  the  interest  being  then  in  arrear,  Clayton  delivered 
ejectments,  which  were  not  afterwards  proceeded  on.  Mills  having  paid 
the  arrears  of  interest  then  due.  That  Amy  Mills  died  soon  aAer,  and  in 
17S3  George  Mills  died,  and  Clayton  also  died,  and  administration  was 
granted  of  his  effects  to  the  (late)  plaintiff,  Samuel  Young ;  George  Mills 
died  intestate,  leaving  defendant.  Amy  White,  and  Elizabeth  Mills,  his  only 
children  and  heirs-at-Iaw.  Some  time  afler  his  death,  Elizabeth  Mills  also 
died,  having  devised  all  her  lands,  d&c.  to  Mary  Long  and  Amy  Gibbons, 
in  fee,  as  tenants  in  common,  who  now  claim  to  be  entitled  to  the  mort- 
gaged premises ;  to  whom  the  plaintiff  applied  for  the  mortgage- 
money,  and  upon  this  refusal  •filed  the  bill,  praying  that  defendant  [•290] 
Barney,  as  executor  of  Simmonds,  might  be  declared  to  be  a  trustee 
for  him,  and  that  the  other  defendants  might  redeem  or  be  foreclosed. 

The  defendants,  by  their  answers,  said,  they  were  strangers  to  the  sub- 
ject, yet  they  believed  Mills  mortgaged  the  premises  to  Clayton ;  that  they 

(1)  The  Conrt  of  Chancery  in  two  cases  (tempore  Car.  I)  relieved  purchaffers  against 
claims  under  ancient  sleeping  mortgages,  vide  Sibson  v.  Fletcher,  and  Hales  v.  Hales,  1  Rep. 
in  Ch.  56.  But  in  a  more  recent  case,  the  Court  of  Exchequer  (Lord  Ch.  Baron  Eyre,  B. 
Hotham,  and  B.  Thompson)  held,  upon  long  argument,  and  consideration  of  the  above  cases, 
that  there  was  no  seneral  rule  for  presuming  satisfaction  of  a  mortgaee  after  twenty  years, 
or  any  other  periocf ;  and  that  although  a  jury  might  find  a  mere  londsatisfied  after  twenty 
years,  yet  where  a  bond  is  a  collateral  security  to  a  mnrtgase,  the  mortgagee  cannot  be  prej- 
udiced by  that ;  and  ought  in  any  case  to  be  let  in  to  establish  his  case  in  a  court  of  equity. 
if  he  could.  See  Topi  is  r.  Baker,  1  Cox,  Ca.  118.  This  case  was  cited  in  the  principal 
case  under  a  wrong  nsme.    Vide  postea,  291,  and  note  (3). 

It  is  observable  that  the  course  last  adverted  to  was  adopted  in  the  principal  case  ;  snd  it 
is  somewhat  to  be  regretted  that  Lord  Thurlow  should  be  reported  to  throw  out  dicta  contra- 
dictory to  the  cases  adduced  before  him  so  often  as  appears  m  the  reports  of  Mr.  Brown.  — ^ 
N.  B.  In  Mr.  Cox^s  Rep.  123,  Hele  a.  Hele  ia  inserted,  by  mistake,  for  Halea  v.  Hales,  ubi 
aapia. 
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knew  none  of  the  circumstances  of  the  transaction,  but  also  believed  that 
DO  fine  was  levied,  and  that  as  defendants  bdieved  Mills  had  no  estate  in 
the  premises^  but  a  right  to  take  rents  and  profits  for  life  in  right  of  his 
wife,  the  premises  were  not  afiected  by  the  mortgage  for  more  than  his 
life  ;  tliey  said  they  also,  believed  that  Mills  for  some  time  paid  the  inter- 
est, but  observed,  that  it  was  not  stated  in  the  bill  that  any  interest  had 
been  paid  since  1756,  although  both  Mills  and  Clayton  lived  seventeen 
years  after  that  time,  and  believe  no  money  has  been  paid  since  that  time, 
and  insist  that,  under  the  circumstances,  it  ought  to  be  presumed  that  the 
200/.  and  interest  was  paid  in  the  lifetime  of  Mills,  and  insisted  on  the 
statute  of  limitations. 

After  the  death  of  Young,  the  present  plaintiff  took  out  administration 
de  bants  non,  and  filed  the  present  bill  of  revivor. 

The  only  question  now  was,  whether  non-payment  of  interest  on  a 
mortgage  for  upwards  of  twenty  years,  afforded  a  presumption  of  pay- 
ment 

Mr.  Lloyd,  and  Mr.  Grimwood,  cited  the  case  of  Lemon  v.  Newnkam^ 
1  Vesey,  51,  to  show,  that  interest  not  having  been  paid  for  twenty  years, 
does  not  raise  an  absolute  presumption  of  payment,  in  case  of  mortgagees ; 
though  the  general  rule  is  so,  as  to  other  securities,  as  bonds :  but,  in  this 
case,  it  is  admitted,  there  was  a  mortgage  and  a  great  arrear  of  interest 
due,  which  would  take  it  out  of  the  rule  of  the  presumption,  even  if  it  was 
admitted  to  be  so ;  at  least,  so  far  that  the  Court  will  send  it  to  an  inquiry 
before  the  Master. 

Mr.  Solicitor-General,  and  Mr.  Ainge,  argued,  that  there  wasa  presump- 
tion, arising  from  the  non-payment  of  interest,  that  the  principal  money 
had  been  paid.  The  security  originally  given  was  a  mortgage  from 
[*29l]  Mills  and  his  wife,  to  Clayton  ;  no  notice  was  taken  *of  the  prior 
mortgage  to  Simmonds.  The  evidence  of  Barney  is,  that  he  receiv- 
ed the  money  from  Clayton  ;  a  fine  was  levied  of  the  wife's  estate  in  1742 ; 
but  this  would  not  give  the  estate  to  the  husband,  without  something 
further  appeared,  either  from  the  recital  of  the  deed,  or  otherwise  to  hi 
the  wife's  intention.  (2)  This  was  the  doctrine  of  the  Court  in  Edwards 
V.  Lady  Vernon.  Then  all  that  appears  is,  that  in  1760  the  sum  of  200/. 
was  advanced,  upon  an  agreement  that  Simmonds,  or  his'  executors, 
should  convey  to  Clayton,  but  it  appears  that  no  such  conveyance  was  ever 
made.  Clayton  had  every  notice  to  call  on  Barney.  And  no  interest  was 
paid  from  the  year  1766,  although  both  Clayton  and  Mills  were  alive  till 
1783.  That  no  application  should  be  made  in  this  length  of  time  is  ex- 
traordinary, and  raises  the  presumption  that  the  money  was  paid.  The 
presumption  is  analogous  to  the  statute  of  limitations.  They  cited  Day- 
kin  V.  Monk,  in  the  Exchequer.  (3) 

Mr.  Selwyn,  in  reply.  There  is  no  rule  upon  the  subject,  at  common 
law.  The  rule  in  equity  is  in  analogy  to  the  statute  of  limitations, 
Aggas  V.  Pickerell,  3  Atk.  225.     In  this  case,  although  we  do  not  show 

(2)  Vide  Jackson  v,  Inncs,  io  Dom.  Proc.  1  Bliyh,  P.  C.  104,  et  seq. 

(3)  This  name  is  incorrect.  The  case  will  be  found  in  Mr.  Cox's  Ca.  Ch.  118,  under  the 
■ame  of  Toplis  v.  Baker  ;  and  it  was  cited  in  the  principal  case  from  Lord  Colchester*8  MS. 
note,  now  before  the  Editor.  It  came  on  as  a  cause,  and  cross-cause  ;  the  name  of  the  former 
was  Darkin  v.  Marye.  (Lord  CoIchester^s  MS.  notes.)  Mr.  Brown  seems  not  only  to  have 
mistaken  the  name,  but  the  side  on  which  it  was  cited  ^  or  the  use  intended,  at  all  events  : 
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instances  of  payment  of  interest  or  demand,  we  only  wish  to  hare  an 
inquiry  into  the  matter. 

Lord  Chancellor,  during  the  argument,  said,  that  if  the  case  was 
clear,  that  no  interest  had  been  paid  for  twenty  years,  he  had  always 
understood,  that  it  did  raise  the  presumption,  that  the  principal '  had 
been  paid ;  but  there  must  not  only  be  nonpayment  of  interest,  but 
no  demand  :  and,  in  that  case,  he  thought  the  presumption,  on  a  mort- 
gage, as  strong  as  that  at  law ;  (4)  (a)  but,  upon  the  circumstances  of 
the  present  case,  he  referred  it  to  the  Master,  to  inquire  (5)  whether  any 
interest  had  been  paid,  with  leave  to  examine  the  parties  upon  interroga- 
lories. 

(4)  It  seems  unestkniable,  whether  Lord  Thurlow  said  this,  becaase  the  case  of  Toplis  «. 
BaKer,  die.,  which  was  adduced  before  him,  distinctly  marks  the  contrary.  See  that  case,  2 
Cox,  120,  and  p.  123. 

(5)  **  Whether  any  and  what  demand  had  been  made,  or  interest  paid  7"  &c. 

"  N.  B.  The  ChanceUor  did  not  specify  within  what  time  the  inquiry  was  to  be  confined, 
▼iz.  within  twenty  years,  &c."    From  Lord  Colchester's  MS.  note. 

(a)  2  Story,  Eq.  Jar.  (h.  27.  f  1028  b,  f  1520  ;  Stewart  v.  Nichols,  1  Taml.  307  ;  Chris- 
tophers V.  Sparke,  3  Jac.  ^  Walk.  223.  See  White  v.  Panther,  1  Knapp^  228,  229  ;  Dexier  a. 
Arnold,  3  Sumner,  162  ;  Giles  v.  Baremore,  6  John.  Ch.  645,  652  ;  Collins  v.  Torry,  7  Joha. 
Ch.  278,  283  :  Jackson  0.  Pierce,  10  John.  414  ;  Jackson  9.  Wood,  12  John.  242  ;  Hughes  v. 
Edwards,  9  Wheat.  489  ;  Sackett  v.  Sackett,  7  Wend.  94  ;  2  Phil.  Et.  (Cowen  &  Hill's 
notes,  Ist  ed.)  316,  317,  and  cases  cited  ;  4  Kent  (5th  ed.),  189  ;  Cook  v.  Soltan,  2  Sim.  & 
Stu.  164 ;  Ross  V.  Norvell,  i  Wash.  14  ;  Belknap  v,  Oleason,  U  Conn.  160. 

[The  ^neral  rule,  that  a  redemption  shall  not  be  decreed,  where  a  mortgagee  has  been  in 
possession  twenty  yesrs  without  any  acknowledgments  of  its  beinff  a  mortsrage  (thoueh 
denied  in  Toplis  9.  Baker,  2  Cox,  118,  where  it  was  also  said,  that  if  a  jury  snould,  on  tne 
same  ground,  presume  the  bond  satisfied,  which  is  given  as  a  collateral  security  to  the  mort- 
gagee^ yet  that  the  mortgagee  would  not  thereby  be  prevented  from  showing  the  truth  of  the 
case,  ir  in  fact  the  money  had  not  been  paid),  has  been  frequently  acknowledged.  Whiting 
V.  White,  2  Cox,  290  ;  S.  C.  Coop.  Ch.  Rep.  1  ;  Edsell  v.  Bochannan,  post,  vol.  it.  264 ; 
S.  C.  2  Ves.  jun.  83  ;  Blewitt  v.  Thomas,  ib.  669  ;  Lake  v.  Thomas,  3  Ves.  17  ;  Hardy  a. 
Reeves,  4  Ves.  466  ;  Smart  a.  Hunt,  ib.  478,  n.  ;  Carew  v.  Johnson,  2  Sch.  &  Lef.  296  ; 
Hansard  v.  Hardy,  18  Yes.  466  ;  Hodle  9.  Healy,  1  Ves.  &  Bea.  636  ;  Barron  9.  Martin, 
Coop.  Ch.  Rep.  189.  And  notwithstanding  the  opinions  and  doubts  to  the  contrary,  Sir 
Thomas  Plumer  has  determined,  upon  the  most  satisfactory  grounds,  that  parol  evidence  of 
the  defendant's  having  treated  it  as  a  mortgage,  is  admissible.  Reeks  9.  Postlethwaite,  ib. 
161 .  But  where  the  mortgagee  was  in  possession  for  more  than  twenty  years  during  the  life 
of  a  tenant  by  the  curtesy,  from  whom  the  equity  of  redemption  was  «onTe](red  to  him,  ][et 
the  heir  of  the  wife  was  not  barred.  Corbett  9.  Barker,  3  Anst.  765,  reversmg  a  decree,  ib^ 
vol.  t.  138.  — JSdeti.] 


•Nabob  of  Arcot  v.  The  East  India  Company.       [*2923 

LineolnVIim-Hall,  S3d  Jalj.     [Vide  S.  C.  1  Ves.  jiiti.  371,  and  Hargr.  Jurid. 

Argum.  S76.] 

(Reg.  Lib.  1790.  B.  ioL  422.) 

Plea  hj  the  East  India  Company,  to  a  biU  lor  aa  account,  filed  by  the  Nabob  of  Aroot,  that, 
by  charters  confirmed  by  act  01  Parliament,  they  had  certain  powers,  by  virtue  of  which 
the  acu  were  done,  ovemiled :  it  not  setting  forth  the  contents  of  the  charters,  and  acts  of 
Parliament.  (1)  FThe  plea  having  been  onoe  amended  before,  the  Court  refused  to  allow 
any  further  amenoment  or  liberty  to  plead  anew.]  (2)  [A  plea  againat  the  jurisdiction  of 
the  Court  must  show  what  Court  has  the  proper  juiisdictson.]  (2) 

The  bill  stated  that  the  defendaats,  aboot  the  year  1781,  applied  to 
the  plaintiff,  for  payment  of  a  debt  due  to  them  from  the  plaintiff,  in 


(1)  AUhouffh  this  plea  was  ovemiled,  the  bill  was  afterwards  dismissed  at  the  bearing, 
on  the  grounoT that  thee  *'^  ~      #•     i-..    . .  . -l .-. .--j 

dent  sovereign  powers,  1 

4  vol.  180,  and  k  Ves.  jua.  66.    Vide  etism,  B^unes,  El. 
(a)  See  the  contemporary  reporta,  I  Yes.  jna.  879,  margin,  Ifce. 


:a  tnis  piea  was  ovemuea,  toe  dui  was  aiterwaraa  aismissea  ai  ine  oeanng, 
that  the  aubject  was  matter  of  political  treaty  between  the  parties  as  indepen- 

rwers,  ana  not  of  municipal  regulation  here.    See  the  reports  of  it,  postea, 
Ves.  jua.  66.    Vide  etiara,  Beames,  El.  PI.  78. 
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respect  of  expenses  incurred  on  his  account ;  which  demand  the  plaintiff 
being  unable  to  comply  with,  he  proposed  to  give,  and  the  then  gov- 
ernor of  Fort  Saint  George  in  the  Carnatic,  on  behalf  of  defendants, 
consented  to  accept  of,  an  assignment  of  the  revenues  accruing  to  the 
plaintiff,  as  Nabob  and  Lord  paramount  of  the  Carnatic,  as  a  security  for 
the  said  demand. 

That,  in  pursuance  hereof,  an  instrument  in  writing  was  prepared  and 
executed,  purporting  to  be  an  agreement  between  the  plaintiff  and  Lord 
Macartney,  the  then  governor,  dated  2d  December,  1781,  whereby,  in 
consequence  of  plaintiff  assigning  to  the  governor  the  revenues  accruing 
to  him  as  Nabob,  the  governor  and  council  were  to  account  to  him  for 
the  same. 

That,  in  pursuance  of  this  agreement.  Lord  Macartney  was  em- 
powered to  collect,  and  did  receive  the  same  from  December,  1781,  to 
June,  1785. 

That  in  June,  1785,  defendants  restored  plaintiff  to  the  receipt  of  the 
revenues,  and,  by  another  agreement,  dated  2l8t  June,  1785,  plaintiff 
agreed  to  pay  his  proportion  of  the  current  charges,  as  stipulated  by  de- 
fendants, to  be  finally  settled  by  treaty,  between  plaintiff  and  the  gov- 
ernor and  council  of  Madras ;  and,  until  the  exact  proportion  could  be 
ascertained,  the  plaintiff  consented  to  consider  it  at  the  annual  sum  of 
four  lacks  of  pagodas,  by  certain  kists  or  instalments,  and  the  plaintiff 
also  agreed  to  pay  the  annual  sum  of  twelve  lacks  of  pagodas,  in  discharge 
of  debt  diie  to  the  defendants. 

The  bill  charged  that  the  above  sums,  which  had  been  paid  by  the 

plaintiff  to  the  defendants,  and  the  revenues  received  by  the  defendants 

whilst  in  possession,  were  more  than  sufficient  to  repay  the  de- 

[*293]  fendants  their  debt ;  and  prayed  an  account,  and  that  the  *defend- 

ants  might  pay  any  balance  that  might  appear  thereon  to  be  due 

to  plaintiff. 

To  this  bill,  the  defendants  pleaded  in  bar,  and  for  plea  said,  that,  by 
divers  charters,  or  letters  patent,  and  deeds,  and  also  by  divers  acts  of 
Parliament  confirming  the  same,  they  have  given  to  them,  together  with 
other  liberties,  privileges,  and  licenses,  the  whole  entire  and  only  liberty 
and  privilege  of  trading  and  trafficking  unto,  and  from,  the  East  Indies, 
and  all  the  countries  and  parts  of  Asia  beyond  the  Cape  of  Bona  Espe- 
ranza,  where  any  trade  or  traffic  of  merchandise  is  or  may  be  had ;  and 
that,  by  the  same  charters,  d&c,  they  have  free  liberty  and  license  to  send 
either  ships  of  war,  men,  or  ammunition,  into  any  of  their  factories,  or 
places  of  their  trade,  in  the  East  Indies,  for  the  security  and  defence  of 
the  same ;  and  to  choose  commanders  and  officers  over  them,  and  to  give 
them  power  and  authority,  by  commissions  under  their  common  seal,  or 
otherwise,  to  continue  or  make  peace,  or  war,  with  any  prince  or  people, 
that  are  not  Christians,  in  any  places  of  their  trade ;  and  also  to  right  and 
recompense  themselves  upon  the  goods,  estate,  or  people  of  those  parts, 
by  whom  they  shall  sustain  any  injury  ;  and  that*  under  and  by  virtue  of 
«uch  liberties,  &rC.  they  have  acquired,  and  possess  large  territorial  pos- 
sessions, particularly  in  the  Carnatic,  on  the  coast  of  Coromandel,  in  the 
East  Indies ;  and  upon  and  for  the  defence  and  security  of  whi6h,  and 
the  benefit  of  their  trade,  they  have,  from  before,  and  ever  since,  the  time 
of  making  of  the  several  instruments  in  the  complainant's  bill  mentioned, 
and  of  the  several  dealings  and  transactions,  matters  and  things,  takins 
place  between  these,  defendants  and  the  complainant,  in  the  said  bill 
mentioned,  raised,  and  maintained  and  kept,  and  do  now  maintain  and 
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keep,  a  large  military  force.  And  the  defendanta,  for  p]ea,  farther  said, 
that  the  complainant  is  a  sovereign  and  prince,  within  such  the  places  of 
their  trade  aforesaid,  and  is  not  a  Christian  ;  and  he  also,  at  the  time  of 
making  the  said  instruments,  d&c,  had  and  enjoyed,  and  does  now  hold 
and  enjoy,  divers  large  territorini  possessions,  within  such  places,  and 
particularly  in  the  Carnatic,  aforesaid ;  and  that  the  said  instruments  in 
writing,  in  the  bill  mentioned,  and  the  several  dealings  and  transactions 
therein  mentioned,  were  entered  into,  and  done  by  these  defendants, 
by  virtue,  and  in  exercise  of,  the  liberties,  &c.,  so  granted  to 
*lhem,  as  aforesaid,  and  the  complainant,  as  such  prince,  afore-  [*^4] 
said;  and  that  the  same,  and  all  the  dealings  and  transactions 
mentioned  in  said  bill,  do  respectively  relate  to  matters  transacted  between 
them,  in  regard  to  peace  and  war,  and  the  security  and  defence  of  the 
territorial  possessions  belonging  to  them  respectively,  in  the  Carnatic, 
aforesaid ;  and  these  defendants  are  advised,  and  submit,  that  such  instru- 
ments, dealings,  and  transactions,  being  so  entered  into,  and  done,  or  any 
thing  relating  thereto,  are  not,  nor  is,  subject  to  any  municipal  jurisdic- 
tion, nor  cognizable  in  this  Honorable  Court,  or  any  court  of  justice; 
which  matters  these  defendants  aver  and  plead  in  bar,  both  to  the  di»» 
covery  and  relief  sought  by  the  bill. 

This  plea  having  heen  set  down  to  be  argued, 

Mr.  Attorney^  and  Mr.  Solicitor-General,  Mr.  Mansfield,  Mr.  Rous, 
and  Mr.  Stratford,  argued  in  support  of  the  plea. 

A  bill  on  this  subject  cannot  be  entertained  by  this  Court;  transac- 
tions between  sovereign  princes,  or  fiederal  transactions,  cannot  be  liable 
to  any  municipal  jurisdiction.  No  law  can  apply  between  them,  but  the 
law  of  nations.  These  are  such  transactions :  for,  by  the  charters  and 
acts  of  Parliament,  the  East  India  Company  are  constituted  a  sovereign 
power;  or,  at  least,  are  the  delegates  of  the  sovereign  power  of  this 
country,  for  the  purposes  of  making  peace  and  war.  The  power  they 
exercise  is  the  power  of  the  State ;  the  war,  when  commenced,  is  the 
war  of  the  State.  The  charters  operate  as  a  commission  from  the  State, 
transacted  by  the  the  Company,  as  its  delegate.  If  such  a  power  were 
delegated  to  a  general,  the  war,  when  made,  would  not  be  the  war  of  the 
individual,  but  of  the  State  delegating.  But  it  is  sufficient,  if  one  of  the 
parties  be  a  sovereign  power,  to  take  it  out  of  municipal  jurisdiction ; 
and  the  plaintiff  is  allowed  to  be  a  sovereign  prince :  the  treaty  of 
Paris,  in  1763,  comprehends  him  as  a  sovereign  prince;  and  both  the 
treaties  of  1781,  and  1785,  are  referable  only  to  his  power  as  a  sovereign; 
they  related  to  the  mutual  defence  of  their  respective  territories.  A 
municipal  court  could  not  enter  into  a  discussion  concerning  them, 
without  entering  into  the  whole  connection  between  the  Company  and  this 
prince. 

Another  objection  to  the  hill  is,  that  the  Court  cannot  enforce  sub- 
mission ;  in  case  the  plaintiff,  on  the  account  taken,  should 
^appear  to  be  the  debtor,  how  could  the  Court  enforce  payment?  [*2d5] 
If  the  Court  is  not  capable  of  giving  relief,  it  is  good  ground  for 
a  plea  to  the  relief,  and  the  discovery.  From  the  character  of  the  per- 
sons, the  Court  could  not  enforce  its  decree ;  even  if  this  was  between 
individuals,  it  would  be  difficult  for  the  Court  to  enforce  it,  from  the 
difficulty  of  putting  a  receiver  upon  an  estate  in  India ;  but  that  cannot 
be  done  on  the  territory  of  a  sovereign  prince ;  no  more  than  it  could 
if  the  matter  were  an  agreement  between  the  Courts  of  England  and 
Prance.     Can  the  Court  enjoin  a  war  between  the  parties?    Your  Lord- 
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ship  will  not  entertain  a  suit  that  cannot  be  executed  hy  the  common 
means. 

Then  suppose  a  decree  for  the  plaintiff,  and  the  money  ordered  to  be 
paid  to  him,  he  may  be  adverse  to  the  interest  of  the  Company  in  India, 
and  the  money,  when  paid,  might  be  applied  to  adverse  purposes.  This, 
if  known  before  the  decree,  would  be  no  answer  in  a  court  of  municipal 
jurisdiction  ;  but,  according  to  the  law  of  nations  (the  rule  between 
sovereign  powers),  it  would  be  a  good  reason  against  the  decree :  suppose 
500,000/.  found  due  to  the  plaintiff,  and  that,  by  joining  adverse  powers, 
he  had  committed  devastation  on  the  territory  of  the  defendants,  could 
this  be  considered  as  matter  of  set-off? 

But  by  the  act  of  Parliament  of  the  24th  and  26th  of  the  present  king, 
the  East  India  Company  are  prevented  from  giving  this  discovery.  They 
are  under  the  absolute  authority  of  the  Board  of  Control,  and  cannot 
act  but  under  their  direction.  Suppose  their  orders  and  those  of  the 
Court  should  be  contradictory,  what  a  situation  the  Company  would  be 
in !  The  Board  of  Control,  too,  may  give  secret  orders ;  the  Company 
could  not  show  that  they  were  contradictory,  without  breaking  through 
that  secrecy ;  and  the  Board  of  Control  may  send  secret  orders  to  the 
presidencies  in  India,  contrary  to  what  the  India  Company  might  be 
decreed  to  do.  If  such  a  case  be  possible,  the  Court  could  repeal  the  act 
of  Parliament. 

But  there  is  no  necessity  for  such  a  bill,  as  the  affairs  of  the  Company 
are  administered  by  commissioners  appointed  by  the  King;  the  Nabob 
therefore  might  obtain  justice  by  an  application  to  the  crown.  Thus 
the  Dutch  East  India  Company  applied  lately,    by   memorial,   to   the 

crown. 
[*296]      *With  regard  to  the  form  of  the  plea,  it  sufficiently  points  out 
the  state  of  the  parties,  and  that  the  matter  in  question  is  matter 
relative  to  peace  and  war,  which  cannot  be  the  subject  of  municipal  juris- 
diction. 

Mr.  3iitford,  Mr.  Anstruther,  Mr.  Adam,  and  Mr.  Fonblanque,  argued 
against  the  plea. 

The  question  is,  whether  this  plea  can  be  allowed.  To  answer  this, 
we  must  examine  what  is  the  nature  of  a  plea  in  this  Court.  It  is  a 
special  defence,  which  submits  whether,  under  the  circumstances  con- 
tained in  the  plea,  and  not  stated  by  the  bill,  the  Court  sees  enough  of 
the  case  not  to  go  on;  it  must  therefore  state  facts  to  show  that  the  Court 
has  no  jurisdiction.  The  whole  case  must  appear  on  the  face  of  the 
proceedings ;  because  it  must  appear,  in  case  of  a  bill  of  review  or  appeals 
Nothing  can  be  read  upon  a  plea,  the  whole  must  appear  upon  the  plea 
itself.  Now,  what  is  the  subject  of  this  bill?  It  is  a  mere  bill  for  an 
account.  It  states  the  transaction  between  the  plaintiff  and  defendants, 
and  that,  on  the  account  taken,  the  Company  are  indebted  to  the  plaintiff. 
The  plea  admits  the  facts  of  the  bill,  but  says,  that  there  are  reasons  why 
the  plaintiff  shall  not  have  his  remedy;  it  refers  to  charters,  deeds,  and 
acts  of  Parliament,  but  does  npt  set  them  forth ;  so  that  it  is  impossible  to 
discover  what  powers  are  given.  Those  powers  do  not  appear  by  the  acta 
of  Parliament  (which  only  enable  the  crown  to  grant  charters),  but  by 
the  charters  themselves,  which,  therefore,  ought  to  be  set  forth ;  for  your 
Lordship  is  to  put  a  construction  upon  them,  not  to  take  that  imposed 
by  the  defendants :  .therefore  the  plea,  not  setting  them  forth,  is  bad. 
The  plea  says*  that  the  transactions  between  the  plaintiff  and  defend- 
ants were    under,   and    by  Tirtue    of,  the  liberties  granted  to  them. 
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Whether  they  were  ao  or  not,  is  an  inference  to  be  drawn  from  facta, 
which  are  not  stated ;  in  order  to  draw  the  inference,  they  should  state 
the  facts  from  whence  it  is  to  be  drawn.  Suppose  a  party  was  to  plead, 
that  he  is  a  purchaser  for  valuable  consideration ;  Lord  Hardwicke 
said,  he  must  set  forth  his  purchase  deeds,  that  the  Court  may  see 
that  he  is  so.  (3)  Chamberlain  v.  Knapp,  1  Atk.  52 ;  Hughes  v.  Garths 
Amb.  401.  (4)  In  this  case,  the  plea  has  not  set  forth  the  facts  suffi- 
ciently at  large.  Then,  with  respect  to  the  substance  of  the  plea,  it  is  a 
plea  to  the  persons  of  the  defendants,  and  of  the  plaintiff.  With 
•respect  to  the  defendants,  they  have  been  considered  as  inde-  [•SO?] 
pendent,  or  delegated  sovereigns;  and  it  is  said,  that  this  is  not 
matter  of  municipal  jurisdiction,  because  it  relates  to  peace  and  war ; 
but,  in  fact,  the  matter  stated  is  a  mere  account,  not  relative  to  matters 
of  state ;  and  certainly,  in  matters  of  trade,  the  East  India  Company  are 
amenable  to  this  Court,  and  if,  in  that  respect,  they  are  amenable,  they 
cannot  be  considered  as  a  sovereign  power ;  they  are  only  a  creature  of 
the  laws  of  this  country,  to  perform  functions,  which  could  not  otherwise 
be  executed ;  and,  for  that  purpose,  invested  with  powers,  which  could 
not  be  given  but  by  Parliament,  as  the  having  a  military  force,  &c.  But 
those  powers  do  not  constitute  it  a  sovereign  state ;  so  far  from  it,  it 
speedily  will  not  exist  without  some  act  of  the  sovereign  power  of  this 
country  to  continue  its  existence.  Therefore,  the  Company  is  merely  to 
be  considered  as  a  corporation,  and,  of  course,  amenable  here.  They 
are  also  in  this  part  of  the  plea  inconsistent  with  themselves;  upon  other 
occasions,  they  have  stated  themselves  to  be  subjects  of  the  Great  Mogul. 
Then,  with  respect  to  the  plaintiff's  being  an  alien  sovereign  prince ;  as  an 
alien  merely,  if  not  an  alien  enemy,  he  may  stand  as  a  suitor  in  a  Court 
of  justice.  As  a  prince,  there  is  no  objection  to  his  suing  here.  It  is 
said,  as  a  prince,  he  cannot  sue  here ;  it  is  true,  he  is  not  compellable  so 
to  do,  but,  if  he  chooses  it,  he  may.  He  has  two  ways  of  doing  himself 
justice,  he  may  apply  to  the  government,  or  may  make  his  appeal  to  the 
ordinary  laws  of  the  country.  The  writers  on  the  law  of  nations,  say 
that  reprisals  are  not  justifiable  till  after  both  methods  have  been  tried 
without  success.  In  this  case,  the  Nabob  is  applying  to  the  ordinary 
justice  of  the  Court ;  if  he  fails  there,  he  may  apply  to  the  exertion  of  the 
sovereign  power.  But  there  is  no  reason  why,  in  the  case  of  a  debt  from 
a  subject  of  this  country  to  a  sovereign  prince,  there  should  not  be  such 
a  remedy.  There  are  instances  in  the  books,  where  the  King  of  Spain  has 
sued 'for  duties  due  in  South  America,  and  the  only  question  was,  whether 
the  suit  ought  to  be  in  the  Court  of  Admiralty,  or  in  the  King's  Bench, 
1  Rolle's  Abridg  528,  532;  Hobart,  78;  Moore,  814;  1  Rolle's  Rep. 
336;  2  Rolle's  Abr.  491,  and  it  was  lately  laid  down  by  Lord  Kenyon,  in 
Foliot  V.  Ogden,  3  Term  Rep.  726,  that  a  sovereign  power  might  sue. 
Even  in  the  case  of  indelible  sovereignty,  as  between  the  King  of 
Great  Britain  and  the  Nabob,  if  the  matter  was  not  of  *a  foederal  [*298] 
nature,  a  foreign  prince  might  sue,  and  your  Lordship  indorse  a 
petition  of  rights.  In  Ryley's  Placita  Parliamentarian  you  will  find  a 
petition  for  the  maintenance  of  foreign  troops,  entertained,  and  judgment 
fur  the  persons  who  sued.  It  is  well  known  that  the  laws  of  this  country 
are  the  only  means  of  making  the  subject  answerable  for  his  conduct : 
and  the  Nabob  of  Arcot  must  be  presumed,  in  his  transactions  with  them^ 


(3)  See  Beames,  EI.  PI.  233,  et  seq. 

(4)  S.  C.  S  Ca.  temp.  Lord  Northmgto&i  168. 
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to  hare  known  this,  and  that  he  must  apply  to  the  laws.  Even  in  questions 
between  subjects,  courts  of  justice  must  often  take  notice  of  things  not 
within  the  reach  of  mere  municipal  laws;  they  must  often  take  notice  of 
treaties ;  in  cases  of  capture,  they  must  take  notice  that  states  are  at  war. 
Molly,  b.  I,  c.  1,  cites  i  Rol.  Rep.  175,  where  the  Court  were  obliged  to 
see  whether  the  King  of  Spain  and  the  Emperor  of  Morocco  were  at  war ; 
this  shows,  they  must  often  take  notice  of  treaties.  Suppose  an  agreement 
was  made  between  this  country  and  another,  for  men,  iind  the  commander 
came  to  England  without  accounting,  there  could  be  no  doubt  of  the 
right  of  the  sovereign  power  to  sue.  As  to  the  India  Company,  a  question 
might  arise  between  them  and  the  crown,  as  to  troops ;  there  is  no  doubt, 
an  information  might  be  exhibited  in  this  Court.  As  to  the  remedy  not 
being  mutual,  that  is  so  in  many  cases ;  wherever  the  crown  sues,  the 
remedy  is  not  mutual.  So  an  alien  may  sue,  who  cannot  be  sued.  In 
all  countries  the  creditor  may  sue,  though  the  defendant  could  not  sue 
him.  So,  with  respect  to  the  Nabob,  suppose  the  balance  should  be  in 
favor  of  the  Company,  they  have  the  same  remedy  now  they  had  before. 
The  East  India  Company  are  not  in  a  higher  situation  than  Lord  Balti- 
more was,  in  the  case  in  1  Vesey,  444.  He  was  a  dependent  sovereign 
(if  such  phrase  may  be  used),  having  the  right  of  peace  and  war,  and  of 
coining;  yet,  a  dispute  about  boundaries  arising,  and  an  agreement 
entered  into  on  the  subject,  a  specific  performance  was  decreed.  (5)  So  in 
the  case  of  the  Earl  of  Derby  v.  the  Duke  o^  Atkol,  1  Ves.  202,  as  to  the 
Isle  of  Man.  Wherever  there  can  be  a  remedy  tit  personam,  a  proceeding 
may  be  had  in  a  court  of  equity,  (a)  Then  it  is  contended,  that  they 
cannot  give  this  discovery,  because  they  may  be  prevented  by  the  Board 
of  Control ;  the  Board  of  Control  have  nothing  to  do  with  it :  they  may 
as  well  say  they  are  prevented  from  paying  a  bond,  or  any  other  debt,  as 

that  they  cannot  discover  the  state  of  this  account.     With  respect 
[•299]  to  their  applying  to  the  sovereign  power  here,  if  that  *means  the 

legislature,  it  is  extraordinary  that,  in  a  common  matter  of  account, 
the  Nabob  should  be  driven  to  an  application  to  the  legislature. 

Mr.  Atiameif'General,  in  reply.  Two  questions  arise,  whether  the 
plea  is  good,  1st,  in  respect  of  its  form,  2d,  in  substance.  The  gentlemen 
on  the  other  side  have  avoided  taking  the  whole  matter  together,  as 
stated  by  the  bill ;  they  have  avoided  the  agreement,  because  it  clearly 
appears  to  be  a  foederal  treaty,  arising  out  of  peace  and  war.  The  bill 
is  brought  for  matter  of  account;  but  it  states  the  agreement  of  1785, 
the  subject-matter  of  which  was,  their  contribution  of  charges  in  carrying 
on  a  war ;  the  bill  refers  to  the  treaty,  and  makes  it  part  of  it,  and  the 

(6)  See  the  decree  in  that  case  from  the  Reg.  Book  (A.  D.  1749,  B.  fol.  430),  in  the  Edi- 
tor*! Supplement  to  Vesey,  p.  194,  et  seq. 

(a)  Courts  of  law  hare  no  jurisdiction  in  local  actions,  respecting  lands  lying  in  Ireland, 
the  Isle  of  Man«  the  Colonies,  die.,  nor  can  courts  of  equity  affect  thiero.  Countess  of  Derhv's 
case,  KeUw.  202,  affirmed  4  Inst.  283 ;  Cartwright  r.  Pettus,  2  Ch.  Ca.  214.  Sir  WiUiim 
Pettit's  case,  cited  1  Vern.  421 ;  Skinner's  case,  cited  ary. ;  Fahrigas  v.  Mostyn,  20  How. 
St.  Tf;  215.  But  a  court  of  equity  can  act  upon  the  person  of  one  residing  here,  and  there- 
fore with  resard  to  any  contract  made  concerning  such  lands,  or  any  equity  arising  between 
persons  in  this  cwintry  respeciing  them,  the  Court  will  hold  the  same  jurisdiction  as  if  ihey 
were  situated  in  England,  and  imprison  the  party  disobeying  its  orders.  Archer  v.  Preston. 
1  Eq.  Ab.  133  ;  Earl  of  Arglasse  ».  Muschamp.  1  Vcrn.  76  ;  Lord  Kildare  ».  Eustace,  ibl 
419:  ToUerr.  Carteret,  2  Vern.  494  ;  1  Salk.  404;  Penn  v.  Lord  Baltimore,  dted  supra. 
Earl  or  Derby  v.  Duke  of  Alhol,  ibid. ;  Roberdeau  v.  Rous,  1  Alk.  643  -,  Foster  r.  Vassal,  3 
Atk.  687 ;  Lord  Cranstown  v.  Johnston,  3  Ves.  170  ;  White  v.  Hall,  12  Ves.  321.  See  the 
iS!fi*S Jl°f  *5"  *"  "?*?•  •*"  ^  directed  by  a  court  of  equity  to  try  the  validity  of  a  wiU  of 
lands  abnwd,  ducassed  m  a  note  to  Pike  v.  Hoare,  2  Eden,  185.—  IBden. 
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eighth  article  of  the  treaty  is  expressly  for  military  expenses,  and  the 
whole  concludes  by  a  stipulation  that  the  agreement  should  have  the 
effect  of  a  treaty.  The  common  defence  of  their  respective  territories 
was  the  subject  of  the  treaty.  It  was  a  subsidy  treaty,  which  has  always 
been  considered  as  a  fcederal  treaty.  The  plea  adverts  to  the  acts  of 
Parliament,  and  to  the  charters.  It  was  not  necessary  to  set  them  out ; 
because  the  acts  of  Parliament  are  referred  to,  and  many  of  them  contain 
the  charters.  Then  the  plea  states  that  the  acts  were  done  in  pursuance 
of  the  privileges  granted  to  the  Company,  and  goes  on  to  say  that  the 
same  relate  to  peace  and  war,  and  the  defence  of  their  territorial  posses- 
sions. The  plea  sufficiently  confines  the  transactions  to  the  Carnatic, 
putting  the  circumstances  together ;  but  supposing,  in  a  case  of  this  sort, 
there  should  be  any  omission,  it  would  seem  but  reasonable  to  ask  leave 
to  amend,  in  order  to  bring  a  question  of  this  importance  properly  before 
the  Court.  The  next  question  is,  whether  the  plea  is,  in  point  of  substance, 
a  bar.  It  states  that  the  Company  are  endowed  with  powers  of  making 
peace  and  war  ;  a  defensive  war  is  clearly  alluded  to.  The  same  fallacy 
has  run  through  the  argument  of  all  the  counsel,  they  do  not  refer  to 
the  mixed  nature  of  the  Company,  which  though,  here,  considered  as  a 
trading  Company,  is,  there,  in  the  character  of  a  sovereign  power.  Most 
undoubtedly  the  Nabob's  suit  might  be  brought  before  the  mayor's  Court 
of  Madras.  The  consequence  would  be,  that  the  account  must  be  taken 
before  their  inferior  officer,  and  nothing  but  confusion  could  arise  from  the 
suit  being  brought  before  such  a  tribunal.  But  this  account  cannot 
be  matter  of  municipal  jurisdiction,  because  the  defendants  could  not  [*300] 
have  an  opportunity  of  defending  themselves  in  such  a  suit.  It  is 
impracticable  for  the  Company  to  bring  in  reasons  before  this  Court.  A 
new  creature  has  arisen,  which  prevents  the  Company  revealing  to  this 
Court  the  state  in  which  it  stands  with  respect  to  the  country  princes. 
There  is  an  essential  difference  between  sovereigns  and  individuals.  As 
to  the  cases  which  allow  of  a  sovereign  suing,  they  are  certainly  right,  as 
the  sovereign  may  certainly  waive  his  sovereignty ;  but  there  is  no  case  of 
one  sovereign  suing  another.  The  case  of  prize  being  brought  in  a 
municipal  court,  arises  from  the  law  of  nations ;  but  no  instance  is 
produced  of  one  sovereign  power  bringing  an  action  agliinst  another 
sovereign  power.  Suppose  the  Danes,  or  any  other  European  powers,  to 
be  parties  to  a  treaty  with  the  East  India  Company,  how  could  the  courts 
of  either  of  the  countries  administer  justice  between  them?  In  the 
present  case,  suppose  the  result  of  the  account  to  be  in  favor  of  the 
Company,  what  remedy  could  they  have?  Another  confusion  must  also 
arise :  Suppose  the  states  be  called  upon  to  act  as  states,  upon  the  subject : 
are  they,  in  that  character,  to  obey  the  injunction  of  a  municipal  jurisdic- 
tion ?  Could  the  Court  enjoin  the  Company  from  going  to  war  ?  The 
distinction,  with  respect  to  jurisdiction,  is  between  matters  arising  by 
treaty,  and  matters  arising  by  contract.  Where  both  parties  have  the 
power  of  the  sword  they  must  refer  to  the  law  of  nations,  as  the  only  judge 
between  them.  In  the  case  of  the  Dutch  Company,  why  was  a  memorial 
presented,  and  not  a  common  action  brought  ?  because,  where  the  Court 
cannot  put  justice  in  execution,  the  tribunal  is  inadequate  to  the  jurisdic* 
tion.  It  is  necessary  for  the  East  India  Company  to  know,  who  are  to  be 
the  expositors  of  their  treaties.  If  the  doctrine  held  to-day  prevails,  their 
treaties  will  be  the  subject  of  investigation  in  the  Courts  in  the  East 
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Indies;  but  an  account  arising  from  afosderal  treaty,  cannot  ie  a  proper 
subject  of  municipal  jurisdiction.  (6) 

At  the  close  of  the  argument,  Lord  Chancellor  spoke  to  the  following 
effect :  (6) 

Whether  another  plea  ought  to  be  put  in,  or  the  defendants  permitted 
to  amend  this  plea,  is  a  question  of  a  different  consideration  from  that  now 
before  me ;  because  no  motion  has  been  made  on  that  subject.  I 
[*301]  shall  expect  whenever  they  make  *such  motion,  that  the  form  of  the 
plea  they  intend  to  put  in  shall  be  laid  before  the  Court ;  for 
amendments,  when  moved,  ought  to  be  stated,  that  the  Court  may  see 
whether  it  is  material  that  the  cause  shall  be  delayed  for  the  purpose  of 
admitting  them,  {c) 

The  argument  is  so  disproportionate  to  the  state  of  the  case,  as  it 
stands  before  me,  that,  in  disposing  of  it,  I  shall  not  have  occasion 
to  go  a  great  way,  at  least,  not  so  far  as  the  argument  has  gone  at  the 
bar. 

To  consider  the  plea  in  point  of  form,  and  in  point  of  substance,  seems 
to  me  to  be  an  inconvenient  distribution ;  because  I  do  not  know  where 
to  find  the  substance  of  a  plea,  but  in  the  form  of  it :  or  what  the  parties 
mean  to  urge  before  me,  but  from  the  words  they  use;  the  form  of  a 
plea,  and  the  substance  of  it,  seem  therefore  to  me  to  be  much  the 
same. 

In  a  general  view  of  the  plea,  it  is  perfectly  new.  It  is  stated  to  be  a 
plea  to  the  jurisdiction  of  the  Court ;  but  it  differs  from  a  plea  to  the  ju- 
risdiction in  all  the  particulars  by  which  those  pleas  have  been  described ; 
because  (as  it  has  been  truly  observed)  it  is  impossible  to  plead  to  the  juris- 
diction of  any  particular  court,  without  giving  another  remedy  to  the  party 
in  some  other  court.  Now  this  plea  says,  expressly,  that  the  party  has  no 
remedy  in  any  court  of  municipal  jurisdiction  whatever.  I  take  it  there- 
fore, in  fact,  to  be  a  plea  in  bar :  as  if  it  had  been  said  ex  tali  facto  actio 
non  oritur ;  as  if  it  had  been  gratuitous,  or  honorary,  or  of  that  species  of 
contract  upon  which  an  action  does  not  arise.  And  if  it  had  been  neces- 
sary, from  the  form  of  the  bill,  to  have  brought  into  the  view  of  the  Court 
that  it  was  a  demand  of  that  description,  the  plea  would  have  been  a  plea 
in  bar  to  the  action.  And  here  the  whole  argument  tends  to  the  same 
end ;  that,  considering  the  situation  of  the  parties,  and  the  contract  that 
has  been  entered  into,  as  having  relation  to  that  situation,  the  contracts 

(6)  Before  the  end  of  the  ar^ment,  the  Lord  Chancellor  proposed,  that  the  question 
should  be  tried  at  law,  upon  admissions  between  the  parties  ;  but  it  was  not  acceded  to.  See 
Hr.  Vesey's  notes,  in  his  report,  I  vol.  pp.  380,  3S6. 

(6)  In  the  course  of  the  ai^gument  for  the  plaintiff,  the  Lord  Chancellor  proposed,  for  the 
porpiose  of  bringins^  the  question  to  the  point,  that  the  Company  should  admit  tne  agreement 
of  1781,  and  the  fact  (but  not  so  as  to  bind  them)  that  600/.  is  due  upon  a  balance  of  accouoU, 
and  that  they  promised  to  pay  that  ea  ratume,and  that  the  Naliob  should  bring  an  action  in  the 
Court  of  King's  Bench  for  tfaiat  sum  ;  then,  the  bill  standing  over,  nothing  would  remain  but 
the  account  and  examination.  His  Lordship  said,  if  the  defendants  succeed  in  the  King's 
Bench,  they  may  plead  with  more  confidence  than  now  ;  if  they  fiiil  there^  the  600/.  recoT- 
ered  will  remam  as  a  pledge,  that  if  they  could  plead  in  tne  court  of  law  against  this 
demand,  they  would  have  the  same  advantage  of  it  there  as  here  ;  and  the  plaintiff  could  not 
go  on  with  his  bill ;  but  if  they  could  not  answer  it  in  an  action,  it  would  be  very  difficult  to 
say  they  could  here.  But  this  proposal  was  not  acceded  to,  tne  Auorney-Creoeral  saying, 
the  defendants  did  not  mean  to  admit  anything  to  be  due.  The  Lord  Chancellor  also  ob- 
serv^i,  thai  the  King  of  Spain  had  been  once  outlawed,  by  Selden's  advice,  to  prevent  him 
from  taking  advantage  of  bis  suit ;  that  the  outlawry  was  bad  enough,  but  good  till  reversed ; 
therefore  it  was  necessary  for  him  to  come  in  to  reverse  it,  in  order  to  take  advantase  of  his 
suit.    His  Lordship  said,  he  could  not  quote  a  better  book  for  this  than  Selden's  Table  Talk. 

(e)  i  kadd.  Ch.  Pr.  (4th  Am.  ed.)  978, 374  ;  Newman  o.  Wallis,  2  Bro.  C.  C.  143. 
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are  not  the  subject  of  an  action.  The  plea,  therefore,  as  I  take  it,  is  a 
plea  in  bar,  not  a  plea  to  the  jurisdiction  of  a  particular  court,  but  of  all 
courts ;  and  a  plea  to  the  jurisdiction  of  all  courts  I  take  to  be  absurd, 
and  repugnant  in  terms.  Even  if  the  bill  had  stated  all  the  case  on 
which  the  argument  on  the  side  of  the  defendant  relies,  and  had 
•brought  it  to  be  that  species  of  treaty,  which  the  law  ought,  for  [•302] 
some  reasons,  to  pronounce  impracticable  10  be  executed  by  courts 
of  municipal  jurisdiction ;  it  amounts  to  no  more  than  saying  that,  from  the 
matter  of  the  action  itself,  ex  tali  facto  non  oritur  actio,  (d) 

In  order  to  consider  it  in  this  point  of  view,  it  is  necessary  to  see  what 
the  real  state  of  the  record  is. 

The  bill  states  that  the  Nabob  was  in  debt,  or  that  it  was  alleged  by  the 
defendants  that  he  was  in  debt,  to  them.  That  he  pledged  the  revenues  of 
the  Carnatic,  of  which  he  was  a  sovereign  prince,  to  the  Company,  and 
permitted  them  to  receive  such  revenues,  under  a  promise  that  they  would 
account  for  them,  and  set  them  against  the  debt.  He  proceeds  to  state 
the  agreement  of  1 785,  which  in  the  bill  is  stated  to  be  an  agreement  not 
at  alJ  relative  to  that  in  1 781,  but  perfectly  distinct  from  it,  and  is  stated  to 
be  a  contract,  onerous  on  the  part  of  the  plaintiff;  for,  of  the  twelve  lacks 
of  rupees,  that  were  to  be  allowed  for  current  expenses,  four  of  them  were 
to  be  allowed  in  application  to  the  payment  of  the  existing  debt  of  the 
Company,  and  other  parts  to  other  occasions. 

It  would  be  impossible  to  get  on  with  an  account,  where  both  the  parties 
were  so  delicate  as  not  to  state  what  those  other  occasions  were ;  and  I,  who 
know  nothing  of  the  history  of  the  Company,  but  what  I  know  from  this 
bill  and  plea,  certainly  do  not  know  what  they  were :  bnt  still  the  obser- 
vation I  make  ia,  that  the  treaty  in  1785,  as  stated,  was  in  its  foundation, 
its  effects  and  consequences,  entirely  distinct  from  that  oM7Sl. 

The  bill,  after  stating  this  agreement,  proceeds  to  say  that  the  receipts, 
under  the  first  agreement,  have  totally  extinguished  the  debt ;  and  conse- 
quently, that  the  Company  ought  to  be  accountable  for  the  remainder,  be- 
yond what  they  can  claim  as  a  debt ;  and  that  the  Company,  having  con- 
tracted with  the  plaintiff  as  private  individuals,  ought  to  account  for  the 
revenues  of  which  they  have  been  in  receipt ;  and  that  they  have  received 
by  that  means,  a  sum,  which,  upon  the  account  taken,  will  appear  to  be 
due  to  the  Nabob.  It  has  not  been  argued,  that  this,  standing  by 
itself,  would  be  demurrable,  or  that  it  would  not  be  necessary  •to  [•303] 
state  something  on  a  plea,  to  take  it  out  of  the  predicament  in 
which  it  stands  in  the  bill,  upon  which  there  appears  a  reasonable  demand 
for  an  account;  but  it  has  been  argued,  that  there  is  enough  in  the  plea,  to 
show  that  this  is  what  you  call  a  fcederal  agreement,  by  which  one  means 
a  treaty  between  sovereigns,  concerning  the  public  business  of  each 
sovereignty,  and  it  is  insisted  upon  to  be  such  a  treaty  ;  I  state  it  without 
the  words  peace  and  war,  because  if  I  were  to  go  into  that  part  of  the 
argument,  and  to  consider  it  with  a  view  to  the  question,  whether  ex  tali 
facto  actio  non  oritur,  I  must  not  confine  it  to  peace  and  war ;  for  I  appre- 
hend it  would  be  impossible  to  contend  on  the  general  principles  of  mu- 
nicipal, as  it  is  distinguished  from  fosderal,  law,  that  the  terms  of  an 
agreement  which  relates  to  peace  or  war,  are  in  a  different  relation  from 
the  terms  of  an  agreement  that  relates  to  any  other  public  subjects  of  the 
aggregate  bodies,  which  are  called  sovereign  nations ;  and  therefore  the 
positioii  is,  that  wherever  two  sovereign  nations  have  contracted  upon 

(d)  Story,  Eq.  PI.  ch.  14, 1 7M,  and  note ;  1  Smith,  Ch.  Pr.  (Am.  ed.)  218, 
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matters  respecting  the  sovereign  bodies  they  represent,  that  the  effect  of 
the  contract  constitutes  a  species  of  obligation,  ex  quo  actio  turn  oritur. 
In  order  to  apply  this  position  to  the  present  case,  they  have  stated  the 
Nabob  to  be  a  sovereign  prince  of  the  Carnatic :  and  that  by  law,  I  will 
not  go  further  than  to  say  that  by  law,  and  the  municipal  constitution  of 
this  country,  the  East  India  Company  being  clothed  with  an  authority  to 
make  war  for  their  defence,  or  the  melioration  of  their  situation  in  respect 
of  trade  or  otherwise ;  that  the  Company  lieing  armed,  by  charters,  and 
the  municipal  authority  of  this  country,  with  these  powers,  stand  in  all 
respects,  relative  to  the  exercise  of  that  power,  in  the  same  condition  as  if 
they  were  sovereigns,  without  inquiring  whether  they  are  independent 
sovereigns,  or  execute  delegated  sovereignty  :  neither  of  which  proposi- 
tions can,  with  any  tolerable  strictness,  be  true,  for  they  are  pure  subjects. 
A  fictitious  body  of  subjects,  formed  by  a  charter,  is  as  mere  a  subject  as 
natural  bodies  in  a  state  of  subjection  to  the  sovereign  authority  of  the 
country,  therefore  they  are  pure  subjects,  to  all  intents  and  purposes  what- 
soever. 

But  the  question  remains,  whether  being  armed  with  an  authority  to 
make  peace  and  war,  does  not  induce  an  authority  to  make  treaties  of  a 
fcederal  kind,  quasi  fosdera,  and,  whether  the  treaties  they  so  make, 
[*304]  do  not  put  them  upon  pro  ea  vice,  in  the  *same  situation  that  sov- 
ereigns are  with  respect  to  the  fosdera  contracted  between  them. 

If,  therefore,  both  these  propositions  were  true,  {(actio  non  oritur  facto 
fctderali  were  true,  and  if  this  were  an  act  of  that  kind,  the  question 
would   arise  how  far  they  have  pleaded  themselves  into  that  situation. 

I  could  have  wished  certainly,  that  by  some  means,  either  true  or  false 
(for  as  they  are  a  corporation,  and  speak  without  swearing,  I  suppose  they 
would  hardly  think  of  confining  themselves  to  truth),  that  they  had  been 
able  to  state  expressly,  the  peculiar  situation  on  which  a  question  might 
arise,  of  the  sort  I  have  now  stated  (and  without  stating  which,  it  is  im- 
possible it  should  arise) ;  for  if  the  East  India  Company  has  contracted 
with  any  other  view  than  that,  .so  as  not  to  bring  the  shade  of  analogy 
over  the  contract,  and  to  bring  it  within  the  principles  which  are  supposed 
to  govern  them  (to  say  nothing  of  the  question,  how  far  they  would  be 
considered  to  govern  them),  if  they  have  not  brought  themselves  within 
that,  it  will  be  impossible  for  me  to  supply  the  defect,  and  to  treat  the  sub- 
ject as  if  it  had  been  brought  within  the  only  predicament,  upon  which 
one  iota  of  the  argument  I  have  heard  will  apply. 

The  case,  then,  upon  the  question  I  have  stated  as  between  sovereigns. 
There  are  many  palatine  jurisdictions,  which  are,  as  to  all  subordinate 
relations,  and  perhaps  as  to  making  peace  and  war,  like  kingdoms.  If  an 
action  had  been  brought,  on  foRdera^  against  such  palatines,  would,  or 
would  not,  the  courts  have  repelled  it,  even  though  it  had  been  grounded 
on  the  rights  of  war  T  Now  I  think,  upon  that,  it  is  a  very  material  line  of 
argument  to  consider  qud  ratione  all  the  courts  of  this  country  enter  upon 
questions  depending  on  such /aw/fro.  In  the  first  place,  I  do  not  take  it 
to  be  true,  as  Mr.  Attorney  has  argued  it,  that  it  is  by  the  consent  of 
nations:  I  know  it  is  ai)  opinion,  that  has  been  treated  very  elaborately, 
that  there  is  an  implied  consent  of  nations,  which  binds  nations  to  the 
decisions  of  the  forum  of  each,  where  questions  that  arise  upon  treaties, 
or  upon  the  law  of  nations,  are  decided  in  a  court  of  admiralty.  It  seems 
strange  to  say,  that  this  is  the  implication  of  our  Court,  which  is  a 
[  305]  Court  that  arises  by  commission  under  the  Great  Seal,  •and  where 
^he  terms  of  the  commission  point  very  much  to  the  coloring  such 
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a  conclusion,  as  that  from  whence  there  originates  a  fair  ground  of  argu* 
ment,  that  it  was  true,  if  it  were,  otherwise,  founded  in  fact.  But 
in  the  first  place,  I  take  it  to  be  clear  that  by  the  law  of  nations,  in 
any  one  of  the  municipal  fora  (whether  it  be  the  court  of  admiralty,  or 
the  court  of  prize,  instituted  by  special  commission,  or  by  the  ordinary 
distribution  of  power),  it  is  a  just  cause  of  war,  if  their  decisions  are  not 
adhered  to  by  the  other  side,  and  that  a  neutral  State  cannot  be  bound,  if 
it  can  state,  as  its  grievance,  unjust  decisions  there.  (7)  In  the  next  place, 
it  is  true  that  idea  is  confirmed  by  act  of  Parliament ;  that  the  questions 
arise  here  before  our  prize  courts,  under  recitals  of  all  the  acts  which 
constitute  prize  courts,  from  the  time  of  Queen  Anne,  downward ;  the 
same  jurisdistion  is  executed  in  Scotland,  under  a  court  of  another  de- 
scription ;  and  a  question  having  arisen,  how  far  these  prizes  were  con- 
trollable by  the  acts  of  Parliament  regulating  prizes  here,  it  was  found 
necessary  to  make  another  act  which,  without  changing  the  form  of  the 
jurisdiction,  made  prizes  determinable  there,  just  as  they  are  here,  but  in 
the  nature  of  the  suit,  they  begin  the  complaint  there,  just  as  they  do  here 
(it  is  saved  by  the  statute  of  Union  eo  nomine),  and  just  as  they  do  in 
others ;  yet  undoubtedly  the  terms  of  treaties  govern  those  jurisdictions 
in  the  same  manner ;  and  if  the  action  is  brought  at  common  law,  the 
terms  of  treaties  will  bind  the  decision ;  for  the  question,  where  the  action 
is  to  be  brought,  does  not  depend  upon  whether  it  is  between  natives  and 
foreigners,  or  grown  out  of  foederal  engagements,  but  where  they  arise :  if 
at  land,  they  must  be  determined  at  common  law,  and  could  not  be  enter- 
tained by  the  admiralty,  for  (though  doubts  have  been  entertained  of  it) 
according  to  my  ideas,  the  statutes  of  prize  do  not  extend  the  admiralty 
jurisdiction  beyond  its  natural  extent ;  and,  if  they  can  be  carried  beyond 
It  (as  was  the  opinion  of  a  great  lawyer),  that  does  not  impeach  my  argu- 
ment. 

Therefore,  its  being  a  treaty  between  nations,  will  not  be  conclusive  ; 
but  this  may  possibly  be  distinguished,  because  it  may  be  contended,  that 
where  the  subjects  of  a  neutral  prince  bring  their  suit  in  the  admiralty 
court,  though  the  decision  is  to  be  regulated  by  the  state  of  relation  be- 
tween the  two  countries,  as  its  governing  principle,  yet  the  founda- 
tion of  the  ^action  is  the  right  of  the  individual ;  and  it  will  not  [*306] 
therefore  come  fully  up  to  a  determination,  between  two  sovereigns, 
upon  a  fxdus  respecting  their  mutual  sovereignty ;  nor  up  to  the  point, 
whether  the  Company,  not  being  a  sovereign,  but  having  only  private  prop- 
erty, will  be  in  the  same  situation.  But  before  I  think  myself  obliged  to 
go  largely  into  such  a  point,  and  upon  which  I  should  probably  wish  to 
hear  argument  confined  to  it ;  and  though  the  authorities  of  Yattel  and 
Grotius,  and  other  textrbooks,  might  not  afford  very  apt  inferences, 
they  might  go  some  way  towards  affording  general  principles,  upon  which 
the  decision  might  ultimately  prevail. 

Now  to  say,  here,  will  you  enjoin  ?  will  you  decree  specific  perform- 
ance? is  by  no  means  a  conclusive  argument :  I  dislike  the  argument,  be- 
cause it  stands  clear  of  the  fundamental  principle  upon  which  the  question 
is  to  be  decided  ;  an  argument  which  tends  only  to  inconvenience  cannot 
be  admitted  to  any  great  extent,  and  in  the  absence  of  all  fundamental 
principles.  In  the  next  place,  it  goes  according  to  the  principle  I  am  now 
stating,  ex  tali  facto,  actio  non  oritur  ;  which  I  consider  to  be  the  true 
state  of  the  question :  I  do  not  know  whether  it  goes  very  naturally,  not  to 

(7)  Sm  the  rtport,  1  Vei.  jnn.  891. 
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the  abridgment  of  the  generid  proposition,  but  the  preventing  the  appli- 
cation of  it;  for  it  is  one  thing,  to  say  you  shall  execute  specifically,  and 
another  to  say,  you  shall  pay  a  debt  actually  contracted. 

It  occurred  to  me,  whether,  if  the  East  India  Company  had  stated  an 
account  under  the  agreement  of  1781,  and  reciting  they  had  received  so 
many  lacks  of  pagodas  from  the  revenue,  that  they  had  debited  him  so 
many  lacks,  upon  which  remained  a  balance  of  so  many  pagodas,  with  or 
without  saying  they  would  promise  to  pay  it ;  and  if  the  Nabob  were  to 
bring  an  action  in  the  court  of  King's  Bench,  or  any  other  court  of  law, 
a  plea  could  be  invented  to  bar  that  action  ;  whether  it  had  been  worded 
ever  so  well,  it  would  have  applied  to  that  subject;  and,  more  particularly, 
how  a  plea,  worded  as  this  is,  would  apply. 

1  proceed  then  to  consider,  whether  the  plea,  as  it  here  stands, 
[•307]  has  brought  it  to  that  point,  that  this  was  a  convention  •between 
two  persons  acting  as  sovereigns,  quasi  sovereigns,  respecting 
the  public  interest  represented  by  them. 

In  order  to  do  so,  they  have  pleaded  thus : 

They  have  stated,  that  by  divers  charters,  deeds,  and  statutes  con* 
firming  them,  they  have,  among  other  things,  the  sole  right  of  trading  to 
the  East  Indies,  they  are  licensed  to  send  ships  of  war  there,  or  send  men  or 
ammunition  to  their  factories  for  their  security  and  defence,  to  choose  com- 
manders and  officers  over  ihem,  to  continue  (which  is  the  material  part  of 
the  plea)  or  make  peace  or  war  with  any  prince  or  people  that  are  not 
Christians,  within  the  precincts  of  their  trade,  in  all  the  world  beyond  the 
Cape  of  Good  Hope,  and  this  Nabob,  they  have  stated  to  be  a  sovereign 
prince,  and  an  infidel,  in  the  Carnatic,  within  the  precincts  of  their  trade. 

So  far  they  have  gone  in  stating  his  right,  and  their  capacity  of  making 
war ;  this  they  have  done  with  the  view,  that,  from  the  power  of  making 
or  continuing  war,  without  any  express  grant,  it  will  be  inferred,  that  the 
crown  has  granted  a  right  to  make  foederal  engagements  and  treaties ;  this 
they  have  not  stated,  but  have  lefl  it  to  be  inferred  from  the  power  of 
making  war  or  peace. 

It  would  have  been  material  perhaps  to  this  point  of  argument,  to  have 
averred  this,  because  it  will  be  an  important  consideration  how  far  those 
fcsderal  engagements  made  in  India  will  bind  the  country. 

I  suppose  it  is  clear  that,  especially  with  the  concurrence  of  an  act  of 
Parliament,  where  a  power  is  given  them  by  the  Public,  to  make  peace 
and  war,  the  effect  of  a  peace  or  war  made  by  them,  will  constitute  the 
state  of  peace  and  war  between  the  sovereign  of  this  country,  and  the 
sovereign  prince,  with  whom  it  is  made. 

If  the  act  had  provided  to  enable  them  to  make  treaties,  the  same  ar- 
gument would  probably  have  concluded,  that  the  power  of  the  country 
would  be  bound  by  such  treaties;  unless  the  custom  of  nations 
[•308]  would  apply  to  them,  as  effectually  as  it  does  to  persons  •having 
full  powers.  If  that  were  to  be  determined  upon  letters  or  figures 
only,  the  parties  are  fully  bound  by  the  signature  of  their  plenipotentia- 
ries, but,  till  ratification,  it  is  not  understood  to  be  a  plenary  obligation  ; 
and  therefore,  in  a  treaty  with  a  plenipotentiary,  ratification  is  one  of  the 
terms  contracted  for ;  unless  therefore  the  custom  of  nations  would  ap- 
ply to  a  general  power  given  in  this  way  by  charter,  if  they  have  power  to 
treat  with  all  sovereign  princes,  infidels,  within  the  compass  of  their  trade, 
those  contracts  would,  as  fmderal  engagements,  have  bound  the  nation : 
but  this  seems  not  to  be  expressly  granted  to  them,  but  lefl  to  me  to  infer, 
from  their  being  enabled  to  make  peace  or  war. 
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After  they  hare  qaalified  themselves  in  that  manner,  they  say,  gen- 
erally, that  all  the  agreements  and  transactions  in  the  bill,  were  done 
by  virtue  of  the  powers  before  mentioned.  I  imagine,  if  it  had  rested 
upon  that,  the  powers  and  license  being  of  sole  trading,  it  would  be 
difficult  to  insist,  that  was  not  the  power  under  which  they  attempted  to 
justify. 

After  they  have  stated,  that  they  were  done  by  virtue  of  their  powers, 
they  proceed  to  the  only  material  words  of  the  plea ;  and  these  are,  that 
they  do  respectively  relate  to  matters  transacted  between  them,  in  regard 
to  peace  and  war,  and  the  security  and  defence  of  their  respective  territo- 
rial possessions,  without  saying  what  was  done  for  one  occasion,  and  what 
for  the  other,  but  leaving  it  as  equally  justified,  whether  it  was  done  on 
account  of  peace  or  war,  or  for  the  mutual  security  of  their  possessions. 
Now  I  have  not  heard  it  argued  that  these  words  do  not  stand  distinctive- 
ly, and  that  the  reliance  of  the  plea  is  not  as  much  upon  the  last,  as  upon 
the  first,  nor  that,  if  it  had  been  confined  to  the  first  branch,  that  from  the 
authority  of  making  peace  or  war,  they  would  have  a  right  to  consider 
themselves  as  treating  fcederatively,  where  the  subject-matter  of  the  treaty 
was  the  security  of  their  territorial  possessions;  which,  being  unqualified, 
may  relate  to  a  great  many  other  dangers  than  those  arising  from  infidel 
princes  living  within  the  precincts  of  their  trade. 

But  to  keep  clear  of  this,  and  suppose  it  confined  to  transactions  that 
relate  to  peace  and  war,  is  it  possible  to  contend  that  that  general  phrase 
is  sufficient  to  bring  it  up  to  the  point,  that  it  is  a  fioederal  engage- 
ment, formed  by  a  sovereign,  concerning  *the  public  interests  of  [*309] 
the  sovereignty  ?  Will  the  sum  of  the  words  extend  to  that  t 
If  it  would  not  do  so  between  sovereigns,  much  less  between  those  who 
have  a  limited  charter,  approaching  to  sovereignty  in  no  respect,  but 
armed  with  peculiar  powers  for  their  own  interest. 

In  the  first  part  of  this  plea,  where  they  offer  to  prove,  that  they  stand 
in  a  situation  essential  to  their  plea,  they  say,  by  charter  and  acts  of  Par- 
liament, they  have  certain  powers,  can  this  be  the  manner  of  pleading  in 
a  court  of  justice?  must  they  not  show  9110  modo  f  must  they  not  state  the 
powers  given  them  by  the  charters  ?  But  the  Attorney  says,  that  they 
are  confirmed  by  the  act  of  Parliament.  The  act  in  its  nature  is  a  pri- 
vate act,  and  therefore  would  be  pleaded,  but  I  take  it  for  granted  there 
is  a  clause  at  the  end,  that  it  shall  be  a  public  act.  Does  it  follow  that 
I  am  to  take  notice  of  a  power  given  by  charter,  and  confirmed  by  act  of 
Parliament,  as  if  it  was  a  gener^  law  of  the  realm  ?  I  should  be  glad  to 
hear  any  case  that  would  bind  me  in  that  matter.  Therefore  I  take 
the  plea  to  be  in  that  respect  informal. 

But  the  gentlemen,  in  drawing  the  plea,  have  not  adverted  to  the  most 
material  consideration,  for  every  plea  must  tender  issuable  matter,  the 
truth  or  falsehood  of  which  may  be  replied  to  or  put  in  issue ;  if  it  is  to 
be  decided  now,  here  nothing  is  tendered  upon  which  issue  can  be 
taken,  and  there  is  no  case  of  a  plea  of  this  sort,  where  general  prop- 
ositions are  tendered  by  way  of  plea,  in  order  for  issue  to  be  taken  upon 
them. 

It  therefore  seems  to  me,  that  the  plea  is  bad  in  every  view.  There  is 
not  sufficient  alleged  to  bring  them  into  the  situation  to  which  the  argu- 
ment would  apply,  and  I  cannot  say,  if  they  were  brought  into  that  situa- 
tion (which  I  wish  they  were,  because  I  think  it  an  important  point  to  be 
considered),  I  should,  therefore,  lean  to  any  application,  to  endeavor  to  do 
it;  for  I  cannot  take  notice  of  what  one  privately  may  think,  that  the 
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Nabob  knows  no  more'of  this,  than  of  what  is  passing  at  Vienna.  I  raust 
consider  this  as  the  suit  of  the  Nabob ;  and,  considering  it  as  such,  it 

would  be  difficult  to  sever  the  convenient  from  the  inconvenient ; 
[•310]   probably,  a  number  of  inconveniencies  •may  arise ;  let  them  be 

what  they  will,  pronouncing  on  this  record,  it  is  impossible  to 
allow  this  plea,  therefore  it  must  be  Overruled,  (e) 

On  the  30th  of  the  present  month,  Mr.  Attorney-General  (on  the  part 
of  the  Company)  moved  for  leave  to  amend  the  plea,  or  to  plead  anew,  on 
account  of  the  novelty  and  importance  of  the  case ;  but  Lord  Chancellor 
refused  the  motion.  (8)  (/ ) 

(8)  This  was  because  the  plea  had  been  amended  before.  See  the  Rep.  1  Yes.  jnn.  372, 
margin  die. 

(e)  See  4  Bro.  C.  C.  ISO ;  2  Ves.  inn.  66. 

(/)  See  I  Barbour,  Ch.  Pr.  B.  1 ,  c.  6,  §  4.  p.  127,  et  seq.  ;  I  Hoff.  Ch.  Pr.  ch.  8,  S2,  p.  226, 
227 ;  1  Smith,  Ch.  Pr.  (Am.  ed.)  238,  239. 


Mac  Adam[s]  v,  Logan.     Lincoln's-Inn-Hall,  22d  July. 
(Reg.  Lib.  1790.  B.  fol.  514.) 

Power  to  the  sunriTor  of  husband  and  wife  to  appoint  among  children,  not  well  executed  by 
a  deed  by  both.  (I)  Where  a  seal  is  required  by  the  power,  an  appointment  among  chil- 
dren witnout  seal  is  bad.  [As  to  supplying  the  want  of  due  execution  of  such  a  powe^ 
for  faTored  objects,  gtuBre.j  (2) 

By  settlement,  subsequent  to  the  marriage  between  Gilbert  and  Sarah 
M' Adam,  8000/.,  part  of  the  wife's  fortune,  were  vested  in  trustees,  the  de- 
fendants, Logan  and  Devaynes,  the  interest  thereof  to  be  paid  to  the  hus- 
band for  life,  afler  his  decease,  to  the  wife  for  life,  if  she  should  survive, 
and  after  the  decease  of  the  survivor,  to  divide  the  same  amongst  such 
child  or  children  of  the  marriage,  and  in  such  shares  and  proportions  as 
the  survivor  of  them,  the  husband  and  wife,  should  by  writing,  under  hand 
and  seal,  appoint,  and  in  default  of  appointment,  among  all  the  children 
equally.  (3) 

The  husband  and  wife  during  their  joint  lives,  and  having  then  five 
children,  the  defendant  Christopher  Kilby  M'Adam,  their  eldest  son,  the 
three  plaintiffs,  and  a  son  since  deceased,  by  deed  poll,  signed  by  them, 
but  not  sealed,  appointed  the  3000/.,  afler  the  decease  of  the  survivor,  to 
be  equally  divided  among  their  four  younger  children,  omitting  the  de- 
fendant Christopher,  their  eldest  son. 

(1)  Vide  Bushell  e.  Bushell,  1  Scho.  &  Lefroy,  96,  where  Lord  Redesdale  C.  referred  to 
this  case.  ^  Sharp  v.  Sharp,  2  Bam.  &  Aid.  410  ;  Townsend  v,  Wilson,  1  Bam.  &  Aid. 
608 ;  Simnson  v.  Paul,  2  Eden,  34  ;  Doe  v.  Tomkinson,  2  M.  &  S.  166.  ^ 

(2)  Vide  Sugden  on  Powers,  361.  and  the  Editor's  notes  on  Chapman  v.  Gibson,  antea, 
229,  et  seq.  as  to  supplying  surrenders  of  copyholds. 

(3)  If  there  should  be  no  children,  &c.,  then  there  was  to  be  a  trast  for  the  sunriTor  of  the 
husband  and  wife,  his,  or  her,  executors  or  administretors.  —  R.  L. 

[The  words  of  the  settlement,  as  they  appear  in  the  Register's  book,  are  as  follows :  to 
the  husband  for  life,  "  and  in  case  the  said  S.  M.  should  survive  her  said  husband,  then  to 
psy  the  interest  to  her,  or  amongst  all  and  every  of  such  one  or  more  child  or  children  of  the 
Mid  S.  M.  by  the  said  Q.  M.  begotten,  or  to  be  begotten,  in  such  parts,  shares,  and  at  sueh 
^^"^t  and  with  such  maintenance  in  the  mean  time  as  the  survivor  of  them,  the  said  Q.  M. 
»nd  S.  M.  by  any  deed,  &c.  should  appomt,'*  dUJ.  —  Edtn.] 
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Sarah  M'Adam  died  in  the  lifetime  of  her  husband  Gilbert,  who  was 
since  dead. 

And  the  trustees,  having  some  doubts  concerning  the  validity  of  the 
deed  executing  the  (>ower,  the  present  bill  was  filed  by  the  surviving  ap- 
pointees under  the  deed,  against  the  trustees  and  their  brother,  Christo- 
pher Kilby  M'Adaro,  praying  that  the  deed-poll  might  be  declared  to  be  a 
good  execution  of  the  power,  and  that  the  trustees  might  pay  to  them  the 
30U0/. 

•Christopher  Kilby  M'Adam  by  his  answer  insisted,  that  the  [•311] 
deed-poll  was  not  a  good  execution  of  the  power,  inasmuch  as  the 
power  could  not  be  executed  by  the  husband  and  wife  during  their  joint 
lives,  but  the  execution  thereof  ought  to  have  awaited  the  death  of  one  of 
them,  and  to  have  been  made  by  the  survivor,  and  also  inasmuch  as  it 
ought  to  have  been  by  a  deed  sealed  as  well  as  signed. 

Sf  r.  Mansfiekif  and  Mr.  Hood,  insisted,  for  the  plaintiffs,  that  this  was  a 
good  execution  of  the  power ;  that  being  by  both,  it  was  executed  by  the 
survivor,  and  that  the  sealing  was  such  a  formality  as  the  Court  would 
supply,  this  being  a  power  coupled  with  an  interest,  Smith  v.  Ashton,  £q. 
Ca.  Abr.  345.  They  observed,  that  it  did  not  appear  but  the  defendant 
Christopher  was  otherwise  provided  for. 

Lord  Chang BLLOR, —  without  hearing  the  other  side,  said,  he  thought 
the  appointment,  by  the  husband  and  wife,  during  their  joint  lives,  was 
not  a  good  appointment  under  this  power,  {a)  and  that  it  was  indifferent 
whether  Christopher  was  or  was  not  otherwise  provided  for. 

Upon  the  other  point  his  Lordship  seemed  to  think,  that  the  want  of 
a  seal  could  not  be  supplied  between  persons  having  equal  equities,  (6) 
though  it  may  against  an  heir-at-law  (4)  or  remainder-man ;  but,  being 
all  children,  it  is  like  a  naked  power :  (5)  but  he  decided  it  upon  the 
former  point,  (c) 


^] 


Vide  Smith  v,  Ashton,  1  Ch.  Ca.  263.    Sed  Qa.  some  of  the  reasons  given,  ibid.  264. 
Vide  note  (2),  antea. 

(a)  Sagden  on  Powers  (4th  Lond.  cd.)i  164,  ch.  3,  *  2.  Where  property  was  conveyed  in 
tra^t  for  the  ose  of  hashand  and  wife  during  their  joint  lives,  then  to  the  survivor  for  life, 
with  a  Dower  of  appointment  given  to  the  survivor,  it  seems,  that  an  appointment  bv  a  joint 
deed  or  the  hasbana  and  wife,  would  not  be  a  valia  execution  of  the  power,  especially  if  the 
wife  survived  the  husband,  tnough  possibly  it  might  if  the  husband  survived.  Boyce  v. 
Waller,  9  Dana,  482. 

(6)  Sugden  on  Powers  (4th  Lond.  ed.)  ch.  6,  §  1,  p.  347,  et  seq. ;  363,  368  ;  1  Story,  Eq. 
Jur.  ch.  6,  §  176  ;  2  Chance  on  Powers,  ch.  23,  S  i,  p.  602,  604,  607  ;  Chapman  v.  Gibson, 
ante,  229.  and  notes. 

(e)  This  opinion  on  this  point,  as  observed  in  Sacrien,  Pow.  (4tb  Lond.  ed.)  360,  cannot  ba 
supported  ;  surrender  of  copyhold  and  executions  of  powers  in  this  respect  go  band  in  hand : 
as  to  which,  vide  Chapman  e.  Gibson,  ante,  229.  —  ISden, 
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Hunt  v.  Hort.     Lincoln's-Inn-Hall,  23d  July. 

(Reg.  Lib.  1790.  A.  fol.  524.) 

Oifl  by  will  of  pictures  to  Ladv ;  absolutely  void,  and  shall  not  go  to  the  Master,  or  be 

sapplied  by  parol  evidence,  (i)    Bequest  of  all  my  clothes  and  linen  whatsoever,  passes 
body  linen  only. 

Mrs.  He  wit,  by  her  will,  gave  her  houses  in  town,  and  at  Richmond, 

to  her  dear  niece,  dame  Margaret  Hort,  and  Richard  Baker,  her  attorney, 

.in  trust  to  sell  the  same;   she  then  gave  certain  pictures  specifically, 

and  the  will  proceeded  *•  my  other  pictures  to  become  the  property  of 

Lady  (leaving  a  blank  after   Lady),  my  linen  and  clothes  of  all 

kinds,  except  laces,  I  give,  with  20/.  to Scott "  (her  servant), 

[*3I2]    and  made  *her  niece  Harriot  Hunt  her  residuary  legatee,  (whom 
she  recommended  to  the  care  of  Lady  Hort,)  and  Lady  Hort  and 
Richard  Buker,  executors. 
^  The  bill  was  filed  for  an  account,  &c.,  and  two  questions  were  raised, 

Ist.  Whether  the  defendant  Lady  Hort  was  entitled  to  the  pictures? 

2d!y.  What  linen  Mrs.  Scott  was  entitled  to,  she  claiming  the  table  and 
household  linen  under  the  bequest? 

Mr.  Mansfield,  and  Mr.  Shorty  for  the  plaintiff,  contended,  that  though 
it  was  probable  Lady  Hort  was  intended  to  take  the  pictures,  yet  her  name 
being  omitted,  could  not  be  supplied  by  parol  evidence  ;  for  though  parol 
evidence  had  been  received,  where  a  person  was  named  by  a  wrong  name, 
yet  there  was  no  case  where  a  blank  had  been  supplied,  Bay  lis  and  Ckurch 
V.  The  Attorney-General,  2  Atk.  239,  and  that  as  to  the  bequest  to  Mrs. 
Scott,  the  word  ''  linen  "  being  connected  with  *'  clothes,"  only  body  linen, 
not  table,  or  bed  linen,  could  pass. 

Mr.  Steele^  for  Lady  Hort,  contended,  that  on  the  face  of  the  will.  Lady 
Hort  was  entitled ;  that  in  the  opening  of  the  will  she  has  given  every 
thing  to  dame  Margaret  Hort  and  Richard  Baker  in  trust,  then  having 
given  four  pictures,  specifically,  she  directs  the  others  to  become  the 
property  of  Lady  ;  there  cannot  be  a  doubt,  she  meant  Lady  Hort, 

who  is  the  only  person  of  title  mentioned  in  the  will.  She  afterwards 
calls  her  Lady  Hort,  in  the  appointment  of  executors.  Ai  least,  Lady 
Hort  is  entitled  to  a  reference  to  the  Master,  to  inquire  who  was  intended, 
and  the  parol  evidence  of  the  testatrix's  intention  will  be  admissible.  In 
Masters  v.  Masters,  1  Wms.  421,  Mrs.  Masters  had  left  a  legacy  to  Mrs. 
Sawyer,  when  there  was  no  such  person  known  to  her,  but  it  was  alleged 
she  meant  one  Mrs.  Swopper ;  it  was  referred  to  the  Master  to  inquire 
whether  Mrs.  Swopper  was  intended,  and,  if  the  Master  should  find  she 
was,  she  was  to  receive  her  legacy. 

Mr.  Mitfard,   for   the  defendant  Scott,  contended,  that  she  was  enti- 
tled to  all  the  linen   of  every  kind ;  that  if  it  had    been   meant 
[*313]    *to  confine  it  to  body  linen,  the  word  linen  was  superfluous,  as 
that  would  have  passed  by  the  word  clothes. 

Lord  Chancellor,  as  to  this  point,  it  was  clear  that  connecting  the 
word  linen  with  clothes,  showed  what  was  the  intention. 

As  to  the  former  point,  his  Lordship  had  more  doubt  whether  the  first 

0)  See  also  Baylis  9.  Attorney-General.  2  Atk.  239,  and  1  Roper  on  Leg.  144,  ftc.  It  is 
different  where  a  testator  either  omiu  a  Christian  name,  or  inserts  a  wrong  one,  or  uses  a 
mere  initial  letter,  ei  nmUia^  if  the  indiTidnal  intended  is  clear :  as  in  Price  v.  Page,  4  Ves. 
660,  and  Stockdaie  «.  Boshby,  19  Ves.  381,  and  Coop.  Ca.  Ch.  289  ;  Abbot  v.  Maasie,  3 
Ves.  148,  &c  ftc.  /.  J  i* 
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gift  of  the  whole  being  to  Lady  Hort  in  trust,  and' then  part  of  the  pic- 
tures being  taken  out,  and  the  remainder  to  become  the  property  of 

(in  opposition  to  a  trust),  he  could  not  supply  Lady  Hort's  name,  even 
without  referring  it  to  the  Master ;  but  upon  consideration  he  said,  he 
could  not  supply  a  blank  by  parol  evidence ;  and  that,  where  there  is 
only  a  title  given,  it  is  the  same  as  if  it  was  a  total  blank  ;  that  by  a  blank 
added  to  a  general  legacy,  no  person  is  referred  to,  and,  therefore,  he 
thought  it  would  be  too  much  to  give  it,  thus,  to  Lady  Hort.  (2)  (a) 

,  (2)  The  declaratioQ  of  the  Court  upon  this  point  was,  "  that  the  devise  of  the  lest  of  her 
pictures  to  a  lady  not  named  in  her  will,  is  void  for  uncertaintv  ;  and  that  the  same  coosti- 
tute  a  part  of  the  general  residue  of  the  said  testatrix's  estate."  —  R.  L. 

(o)  Wigram  on  Extrio.  Ev.  Prop.  6,  pi.  121,  p.  88  ;  Prop.  7, pi.  181,  p.  143;  1  Phil.  Ev. 
(Coiven  &  Hill's  ed.)  S39,  640  ;  Greenl.  on  Ev.  Pi.  2,  ch.  15,  f  301,  and  notes;  Miller  r. 
Travers,  8  Bing.  244  ;  Doe  v.  Chichester,  4  Dow,  P.  C.  66  ;  Kam  on  Wills,  ch.  3,  p.  32,  34. 

In  Massachusetts  ii  has  been  said,  in  a  general  way,  that  where  a  contract  has  been  re- 
duced to  writing,  and  the  name  of  the  contracting  party^  has  been  omitted,  the  omission  may 
be  supplied  by  extrinsic  evidence.  Per  Parker,  C.  J.  in  Brown  v.  Gilman,  13  Mass.  168. 
See  also  Peoniman  9.  Barremore,  6  Mart.  Lou.  R.  497. 

In  Abbot  V.  Massie,  3  Ves.  147,  upon  a  legacy  to  Mrs.  G.,  evidence  was  admitted ;  as'to 
mistakes  in  the  names  of  legatees,  see  Delmare  v.  Rebello,  post,  446. 


Hanket  and  Others  v.  Vernon  and  Others.  (1) 

Lincoln'slnn-Hall,  27th  July. 

(No  entry.) 

Bankers  receive  and  pay  money  on  account  of  a  bankruDt,  after  notice  of  an  act  of  bank- 
ruptcy ;  all  the  sums  received,  are  so  to  the  use  of  tne  estate,  and  they^  cannot  set  ofi 
the  payment  made,  or  be  allowed  to  come  in  as  creditors,  and  to  claim  dividend  on  debts 
paid  which  were  owing  before  the  act  of  bankniptcy.  (1) 

The  bill  stated  that  the  plaintifis  were  bankers^  and  ,that  Elizabeth 
Tyler  employed  them  as  such,  in  the  way  that  merchants  and  others 
usually  employ  bankers,  and  being  threatened  with  an  indictment  for 
perjury,  quitted  her  house  on  Tower-hill,  on  the  2d  or  3d  May,  1785, 
and  went  abroad  to  France ;  that  she  afterwards  returned,  and  carried  on 
business  as  before,  till  the  beginning  of  February,  1786,  and  continued  to 
make  use  of  the  plaintiff's  banking-house,  they  knowing  the  reason  of  her 
absence,  and  not  suspecting  that  her  going  away  could  be  deemed  an  act 
of  bankruptcy ;  and  between  the  18th  May,  1785,  and  March,  1786,  she 
paid  into  plaintiff's  shop  961 6Z.  85.  9d.,  and  during  the  same  time,  plain- 
tiffs paid  in  discharge  of  her  drafls,  and  otherwise  on  account  of  her  and 
her  estate,  9679/1  5s,  Ad.,  which  left  a  balance  in  favor  of  plaintiffs,  of 
62/.  I65.  7d. 

The  defendant  Vernon,  about  the  9th  March,  1786,  sued  out  a  com- 
mission of  bankruptcy  against  Elizabeth  Tyler,  and  she  was  found 
a  bankriipt,  upon  proof  of  an  act  of  bankruptcy  ^committed  by  [*314] 
her;    and  the  defendants,  and  plaintiff  Thomas  Hankey,   were 
chosen  assignees. 

The  defendants  afterwards  brought  an  action  against  the  plaintiffs  (the 
plaintiff  Thomas,  waiving  the  objection  of  his  being  an  assignee)  for  the 

(I)  See  this  case  at  law,  2  T.  R.  113,  and  aAerwards  apon  the  plaintiff's  obtaining  an  in- 
junction in  this  Court,  from  the  M.  R.  (in  1788)  2  Cox,  12.  * 
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sam  of  9616/.  85.  9d,  paid  by  Elizabeth  Tyler,  into  the  hands  of  the 
plaintiffs  after  her  return  from  abroad ;  and  the  plaintiffs  pleaded  the 
general  issue,  and  gave  a  notice  of  set-off.  The  action  came  on  to  be 
tried  at  the  sittings  afler  Trinity  term,  1787,  and  the  defendants  giving 
evidence  of  some  of  the  creditors  of  Elizabeth  Tyler,  having,  in  her 
absence,  in  1 785,  called  for  payment  of  some  bills ;  and  that  she  had, 
soon  after  her  return,  given  a  security  to  Messrs.  Thackeray  and  Hanson 
(who  in  her  absence  had  sued  out  a  commission  of  bankruptcy  against 
her,  but  had  suffered  the  same  to  be  superseded)  for  a  debt,  owing  from 
her  to  them ;  and  insisting,  that,  in  point  of  law,  all  the  money  which  had 
been  received  by  plaintiffs  for  said  Elizabeth  Tyler,  after  her  return,  was 
to  be  considered  as  received  for  the  use  of  her  assignees ;  and  that  the 
defendants  were  not,  at  law,  entitled  to  be  allowed,  by  way  of  set-off, 
their  payments,  made  by  them  in  the  course  of  their  business  as  bankers ; 
the  jury  found  a  verdict  against  the  plaintiffs  for  16,930/.  (being  the 
amount  of  all  the  money  received  by  plaintiffs  after  Elizabeth  Tyler's 
return,  and  in  which  the  sum  of  9616/.  8s,  9d.  was  included.)  This 
verdict  having  been  taken,  by  mistake,  for  too  large  a  sum,  was  reduced 
to  14,865/.  195.  5d,  for  which  sum,  with  the  costs,  amounting  to  15,087/. 
judgment  was  entered  up,  and  the  plaintiffs  afterwards  satisfied  that  judg- 
ment, without  prejudice  to  any  right  which  they  might  have,  in  equity,  to 
a  satisfaction  out  of  the  bankrupt's  estate,  in  respect  of  such  parts  of  the 
sum  of  9679/.  55.  4d.  to  which  they  were  entitled  to  a  satisfaction  ;  and 
the  defendants  afterwards  made  a  satisfaction  to  the  plaintiffs,  as  to  some 
part  of  that  sum. 

Amongst  the  sums  amounting  to  9679/.  55.  4</.  on  account  of  Eliza- 
beth Tyler,  paid  by  plaintiffs  after  2d  May,  1785,  and  before  the  issuing 
the  commission  of  bankruptcy,  were  several  sums  paid  to  persons  to 
whom  Elizabeth  Tyler  was  indebted  before  the  2d  May,  1785,  and  which 
debts  the  respective  creditors  would  have  been  entitled  to  prove 
[*315]  under  a  commission  of  *  bankruptcy,  if  one  had  been  issued  in 
consequence  of  her  going  to  France ;  or  to  have  proved  the  same 
under  the  commission  of  9th  March,  1786,  in  case  such  debts  had 
not  been  paid,  particularly  debts  amounting  to  2844/.  85.  Sd. ;  and  divi- 
dends having  been  made  to  the  amount  of  75.  6d.  in  the  pound,  the  plain- 
tiff applied  to  the  defendants  to  be  permitted  to  stand  in  the  place  of 
the  creditors  so  paid,  and  to  be  paid  a  dividend  thereupon,  ratably  with 
the  other  creditors :  which  being  refused,  the  present  bill  was  filed  for 
that  purpose. 

The  facts  were  admitted  by  the  answers  of  the  defendants,  but  the 
equity  of  the  case  was  denied,  by  reason  the  payments  were  made  by 
the  plaintiffs  after  notice  of  Mrs.  Tyler's  having  committed  an  act  of 
bankruptcy. 

Mr.  Hardinge^  Mr.  Graham^  and  Mr.  Hollist,  admitted  that  the  plain- 
tiffs had  notice  of  the  act  of  bankruptcy  at  the  time  they  made  the 
payments,  and  that  they  had  paid  the  money  in  their  own  wrong ;  but 
contended  that  they  had,  nevertheless,  an  equity  to  stand  in  the  place  of 
those  creditors  who  were  rightfully  paid.  If  the  plaintiffs  had  paid  the 
creditors  with  their  own  money,  they  would  have  had  a  right  to  be  paid 
the  distributive  share  that  the  creditors  themselves  could  have  claimed ; 
why  should  they  not  now  be  permitted  to  stand  in  their  place?  which  is 
all  that  is  prayed  by  this  bill.  It  may  be  compared  to  those  cases  where 
a  fund  having  been  applied  which  is  not  liable,  and  there  is  a  fund  liable 
to  the  payment,  restitution  shall  be  made^  by  the  liable  fund,  for  the 
money  paid. 
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Bat  Lord  Chancellor  (without  hearing  the  other  side)  (2)  said,  that 
though  this  was  a  hard  case,  there  was  no  such  equity,  the  plaintiffs  hav- 
ing notice  of  the  act  of  bankruptcy,  and 

Dismissed  the  bill. 

(2)  '[  The  Lord  Chancellor  asked  the  eouneel  for  the  plaintiffe  whether  the  plaiatifEe  might 
not  maintaiQ  an  action  for  this  money,  which  they  had  so  paid  since  the  bankruptcy,  as  being 
a  debt  become  due  since  the  bankruptcy  ?  The  plaintiffs'  counsel  admitting  they  might  do 
so,  could  not  maintsia  their  argument.'^    From  Mr.  Bell's  MS.  note. 


*HoABB  V.  Barnes.     Lincoln's-Inn-Hall,  27th  July.      [*316] 

(No  Entry.) 

By  marriage  settlement  1000/.  was  to  be  laid  oat,  to  the  ase  of  the  wife  for  life,  with  remain- 
der, in  case  she  should  surrire,  to  her :  and  if  the  husband  should  surriTe,  then  to  such 
uses  as  the  wife  should  appoint ;  in  de/auh  of  appointment,  to  such  person  as  the  same 
would  have  gone  unto  by  tne  statute  of  distribution,  in  case  the  wife  had  died  unmarried. 
She  died  without  appoiniment,  leaving  a  daughter.  The  father  save  to  the  daughter  a  real 
estate  in  fee,  in  pertormance  of  the  covenant.  This  is  a  case  ofelection,  but  the  daughter, 
electing  to  take  under  the  will,  takes  the  personalty  as  next  of  kin. 

By  settlement,  29th  June,  1767,  previous  to  the  marriage  of  George 
Hoare  with  Amy  Dewdney,  father  and  mother  to  the  plaintiff,  to  tlie 
intent  that  1000/.  part  of  her  fortune,  might  be  secured  upon  the  trusts 
therein  expressed,  the  said  George  Hoare  did  thereby  covenant,  promise, 
and  agree,  with  Charles  Dewdney,  the  father  of  the  intended  wife^  that 
the  said  sum  of  1000/.  should,  as  soon  as  conveniently  might  be  after  the 
marriage,  placed  out  at  interest,  on  good  securities,  or  be  laid  out  in 
lands,  in  trust,  that  the  said  George  Hoare  should  receive  the  interest  and 
profits  for  life;  and  in  case  Amy  Dewdney  should  survive  her  intended 
husband,  in  trust,  that  Charles  Dewdney  should  pay  the  said  sum  of 
1000/.,  with  the  interest  from  the  death  of  George  Hoare,  to  the  said 
Amy  Dewdney,  and  if  the  same  nhould  be  laid  out  in  land,  should  convey 
the  land  to  her ;  and  if  George  Hoare  should  survive  his  intended  wife, 
that  Charles  Dewdney,  and  the  executors  of  George  Hoare,  should  pay 
the  said  lOOO/L,  or  convey  the  lands  to  be  purchased  therewith,  unto  such 
person  or  persons,  and  in  such  manner  as  Amy  Dewdney  should,  not- 
withstanding her  intended  coverture,  appoint,  by  her  last  will  and  testa- 
ment, or  any  other  writing ;  and  in  default  of  such  appointment,  then, 
that  Charles  Dewdney,  and  the  executors  of  George  Hoare,  should  pay  the 
said  1000/.,  to  such  person  or  persons,  as  the  same  would  have  gone,  and 
been  payable  unto,  by  the  statute  of  distributions  of  intestate's  estates^ 
in  case  the  said  Amy  Dewdney  had  died  sole  and  unmarried ;  or  if  the 
same  should  be  laid  out  in  lands,  then  the  same  to  be  to  the  use  of  the 
•aid  Amy  Dewdney,  her  heirs  and  assigns  forever,  and  to  be  conveyed 
accordingly. 

The  marriage  took  effect,  and  George  Hoare  received  a  much  larger 
sum  than  1000/.,  which  he  applied  to  his  own  use,  and  did  not  lay  out  the 
said  1000/.«  or  any  part  thereof,  upon  any  securities,  or  in  the  purchase  of 
lands.  Charles  Dewdney,  the  father  of  Amy,  died  in  1771 ;  and  in  1772, 
Amy,  the  wife  of  George  Hoare,  died,  without  making  any  appointment, 
leaving  the  plaintiff,  her  daughter,  and  only  child  by  the  said  George 
Hoare,  surviving  her. 

*George  Hoare  afterwards  made  his  will,  dated  36th  Septem-  [*317] 
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ber,  1783,  thereby  reciting  the  settlement,  that  the  1000/.  had  not 
been  laid  out,  and  also  the  death  of  his  wife,  without  having  made 
any  appointment;  therefore,  for  securing  the  1000/.  to  the  plaiutiflf,  and 
in  lieu  of  the  performance  of  his  covenant,  he  gave  and  devised  to  the 
defendants,  all  his  freehold  and  copyhold  estates,  subject  to  an  annuity  of 
20/.  to  his  (second)  wife,  for  life,  in  trust,  after  payment  of  the  annuity, 
to  pay  and  apply  the  rents  and  profits  towards  the  maintenance  of  the 
plaintiff,  until  she  should  attain  the  age  of  twenty-one  years,  and  when 
she  should  have  attained  twenty-one,  to  grant,  surrender,  and  convey 
the  premises  to  her,  her  heirs  and  assigns  forever,  subject  to  the  annuity  ; 
all  which  premises  would  be  worth  considerably  more  than  1000/.  And 
if  the  plaintiff  should  die  under  twenty-one,  leaving  issue,  then  on 
trust  for  the  benefit  of  such  issue.  And,  after  giving  certain  specific 
and  pecuniary  legacies,  the  testator  gave  and  bequeathed  all  the  residue 
of  his  personal  estate  to  the  defendants,  to  put  the  same  out  at  interest, 
and  pay  and  apply  the  interest,  and  also  the  principal,  unto  and  for  the 
benefit  of  the  plaintifi*  and  her  children,  in  the  same  manner  as  his  trust 
estates  were  directed  to  go,  and  be  paid  and  applied :  and  appointed  them 
executors.     The  testator  died  on  the  7th  August,  1785. 

On  the  27th  December,  1790,  the  plaintiff  attained  her  age  of  twenty- 
one  years,  and  applied  to  the  executors  for  a  conveyance  of  the  real 
estate,  and  an  account  of  the  personal  estate  of  her  father,  which  they 
refused  on  account  of  the  plaintiff's  mother  having  made  no  appointment 
of  the  1000/.,  and  having  left  relations  of  her  own  family,  besides  the 
plaintiff,  by  which  means,  they  did  not  know  to  whom  the  sum  of  lOOOL 
belonged.  Upon  which  the  present  bill  was  filed,  by  which  the  plaintiff 
prayed  a  conveyance  of  the  real  estate,  an  account  of  the  rents  and  deliv- 
ery of  the  deeds  relative  thereto,  an  account  of  the  personal  estate,  and 
payment  of  the  residue  thereof. 

The  executors,  by  their  answer,  submitted,  whether  the  1000/.  did  not 
remain  a  debt  upon  the  estate,  for  the  benefit  of  the  next  of  kin  of  Amy 
Dewdney,  exclusive  of  the  plaintiff;  in  which  case,  it  would  nearly  ex- 
haust the  personal  estate  in  their  hands. 
[•318]  •Mr.  Mitford,  for  the  plaintiff,  argued,  that  it  could  not  be  the 
meaning  of  the  settlement  in  any  case  to  exclude  a  child  of 
the  marriage;  it  could  have  intended  the  provision  only  in  defiaiult  of 
issue. 

Mr.  Soliciior-General^  for  the  defendants,  stated  the  doubt  of  the  exe- 
cutors to  be,  whether  the  child  was  put  to  an  election.  According  to  the 
literal  sense  of  the  words  of  the  settlement.  Amy  could  not  have  a  child  ; 
and  the  persons  who  would  take,  if  she  died  sole  and  unmarried,  were 
her  uncle  and  others,  who  were  her  next  of  kin. 

Lord  Chancellor  said,  it  could  not  be  in  contemplation  in  a  mar- 
riage settlement,  that  the  wife  should  die  unmarried ;  he  therefore  d&> 
Glared,  that  the  plaintiff,  making  her  election  to  take  under  the  will,  was 
entitled  to  the  real  estate,  instead  of  the  1000/.,  and  also  to  the  personal 
estate,  (a) 

(a)  This  is  a  mistaike,  though  adopted  by  tlie  Coin ;  for  the  meaning  of  the  words  in  the 
aettlement,  in  case  the  said  Amy  Dewdney  had  died  sole  and  nnmarried,  is  not,  as  anppoMd, 
in  case  she  had  died  without  haring  ever  oeeo  married ;  for  the  1000/.  was  not  to  be  paid  by 
the  express  words  of  the  settlement,  until  after  marriage,  and  then  the  trusts  of  the  settle- 
nent  are  very  cleariy  expressed  and  sensible,  if  taken  in  the  strict  literal  sense,  and  are 
these,  riz.  that,  if  the  intended  wife  should  survive  her  husband,  she  should  have  the  lOOOf., 
but,  if  ^  died  in  his  life,  then  it  should  go  to  such  person  as  the  wife  should  appoint ;  or  if 
•he  made  na  appoinunent,  then  it  should  go  to  such  person  as  it  would  hays  gone  to  if  she 
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had  somved  the  IwsbaDd,  that  is,  it  should  so  to  all  her  Dezt  of  kia,  except  her  husband,  in 
the  same  manaer  as  her  personal  estate  would  have  done,  if  she  had  survived  and  died  intes- 
tate ;  therefore  the  decree  is  clearly  ri^ht  and  ameable  to  the  strict  words  as  well  as  the 
intention  of  the  settlement,  unless^  which  probably  was  not  the  case,  the  1000/.,  or  some  part 
of  it.  was  wanted  to  pay  the  legacies  in  the  will ;  if  that  had  been  the  case,  this  1000/.,  or  so 
much  as  was  wanted  for  lesacies,  ought  to  have  gone  to  the  legatees,  and  that  is  clearer  than 
the  determination  in  Streatneld  s.  Streatfield,  Porr.  176 :  and  in  the  present  case  the  condition 
is  expressed,  and  the  next  of  kin  are  not  to  be  more  favored,  with  respect  to  the  personal, 
than  the  heir  with  respect  to  the  real^  estate  ;  on  the  whole,  the  words  which  were  thought 
extraordinary,  only  import,  if  taken  literally,  that  the  intended  husband  should  not  have  any 
benefit  from  this  1000/.,  unless  the  wife  appointed  it  to  him,  notwithstanding  he  survived 
her  ;  but  that  it  should  go  in  the  event  of  nis  surviving  her,  and  there  being  no  appointment, 
not  to  him,  as  it  would  u  there  had  been  no  such  provision,  but  to  her  posterity,  if  she  left 
any,  or,  if  she  left  none,  then  tu  her  collateral  relations,  according  to  the  statute  of  distribu* 
tion,  as  if  she  had  not  oied  under  coverture.    (Serjt.  UiU's  MSS.)  —  Eden, 


Tawnet,  Knight,  v.  Crowther.     Lmcoln's«Inn-Hall,  27th  July. 
(Reg.  Lib.  1790.  B.  fol.  561.  Entered  Tawley,  d&c.) 

An  agreement  having  been  made,  and  reduced  into  writing,  but  not  signed ;  and  letters 
having  passed  between  the  parties  referring  to  the  agreement,  in  which  the  defendant  had 
said  "  his  word  should  be  as  sood  as  anv  security  he  could  give,"  this  takes  it  out  of  the 
statute  of  frauds,  and  he  shall  be  compelled  to  perform  the  agreement.  (I) 

This  cause,  which  came  on  before,  upon  a  plea  of  the  statute  of  frauds 
(v.  ante,  p.  161),  now  came  on  to  a  bearing,  the  statute  being  again 
insisted  upon  by  the  answer. 

Mr.  Soliciior-General,  Mr.  Mitfard^  and  Mr.  Abhot^  for  the  defendant, 
now  contended,  that  the  letter  written  by  the  defendant  had  not  such 
reference  to  the  prior  agreement,  as  to  make  it  an  agreement  in  writing, 
under  the  statute  of  frauds.  They  insisted,  that  the  agreement  was  in- 
complete, and  open  to  fresh  terms  to  be  proposed  till  Michaelmas,  and 
that  this  was  the  meaning  of  the  defendant  when  he  said,  *'  there  was 
time  enough  till  Michaelmas  to  settle  everything.''  They  cited  the  case 
of  Wedd  V.  Stevenson^  and  that  of  Stokes  v.  Moore,  in  Mr.  Cox's  note  on 
Hawkins  r.  Holmes,  I  Wms.  771  [also  1  Cox.  Ca.  Ch.  219],  to  show 
that  unless  the  written  agreement,  coupled  with  the  parol  agreement, 
made  one  complete  agreement,  it  would  not  take  the  case  out  of  the 
statute :  and  that  it  did  not  sufficiently  appear  that  Crowther,  by  signing 
the  letter,  meant  to  sign  the  agreement.  They  said,  that  it  had  been 
held,  that  letters,  though  signed,  were  not  sufficient  agreements 
^within  the  statute.  That  in  the  case  of  WhaUy  v.  Bagenal,  [*3I9] 
6  firo.  Pari.  Cas.  52,  there  was  a  letter  under  the  hand  of  the 
party,  but  not  held  sufficient  So  was  the  case  of  Maxwell  v.  Montague^ 
1  Williams,  618,  which  was  a  promise  to  do  a  future  act,  and  held  insuf- 
ficient Where  there  are  two  writings,  the  later,  in  order  to  operate, 
must  be  an  adoption  of  the  former.     The  phrase,  "  that  his  word  was  as 

(1)  Lord  Redesdale  C.  repeatedly  observed,  he  could  never  bring  his  mind  to  affree  to  this 
decision,  or  that  of  Allan  v.  Bower,  antea,  149  ;  and  his  Lordship  observed,  that  Lord  Thur- 
low  himself  was  "  so  diffident  of  his  opinion,  that  he  gave  the  oefendant  his  costs,  provided 
he  consented  to  deliver  up  possession  within  a  certain  time,  that  there  might  be  no  appeal." 
See  in  Clinan  r.  Cooke,  1  Scho.  Bl  Lefrov,  33,  34.  In  the  same  case,  aAerwards,  p.  37,  Lord 
R.,  speaking  of  .\llan  v.  Bower,  says  :  "Any  person  who  readii  his  Lordship's  decision  in  3 
Bro.  will  find  thai  he  did  not  feel  himself  very  strong  when  he  delivered  hi^  opinion.  There 
was  something  of  the  same  impression  as  was  on  his  mind  in  the  case  of  Tawney  r.  Crow- 
ther." It  is  important  to  notice  that  these  observations,  coming  from  such  hi?h  coniemporarjr 
authority,  seem  to  impugn  the  force  of  the  principal  case,  however  adopted  ny  the  M.  R.  in 
ForstM  9.  Hals.    See  3  Ves.  713,  note. 
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good  as  his  bond/'  only  amonnts  to  a  promise  to  come  to  Oxford,  and 
treat  further  ;  especially  as  the  first  time  it  was  used  it  followed  an 
express  refusal  to  sign,  and  must  be  taken  the  second  time  in  the  same 
sense.  It  did  not  amount  to  a  promise  to  sign  the  instrument.  If  this 
case  succeeds,  every  negotiation  may  be  raised  to  a  binding  bargain ; 
and  the  party  will,  in  this  case,  be  bound  to  a  bargain  he  never  meant  to 
make. 

Mr.  Mansfield,  for  the  plaintiffs.  This  is,  substantially,  an  agreement 
in  writing.  There  have  been  many  cases  where  letters  have  been  held 
to  amount  to  agreements.  The  only  use  of  the  parol  evidence  is,  to  show 
what  the  agreement  was ;  and  then,  if  the  paper  which  is  signed  refers 
to  that  agreement,  it  is  enough.  In  this  case,  it  is  not  disputed  that  an 
agreement  was  put  into  writing,  and  kept  in  Crowther's  custody. 

The  cases  are  so  loosely  stated,  that  one  cannot  reason  from  them. 
In  Webb  v.  Stevenson,  it  never  amounted  to  a  binding  agreement.  In 
Brodie  v.  St,  Paul,  the  agreement  referred  to  something  that  never  was 
in  writing,  it  did  not  appear  what  covenants  were  read.  In  WhaUy  v. 
Bagenal^  the  letters  expressed  no  terms.  In  Lord  Montacute^s  case,  it 
was  the  same ;  but  upon  the  whole  of  this  case,  the  letter  is,  in  effect,  a 
promise  to  perform  the  agreement. 

Lord  Chancellor.  The  question  turns  on  two  points,  Ist^  as  it  stands 
under  the  statute  of  frauds ;  2dly,  independently  of  the  statute.  And  ist» 
as  to  the  statute  of  frauds,  it  is  an  easy  question  taken  by  itself.  A  good 
deal  of  ingenious  argument  has  been  made  use  of,  to  prove  that  the  letter 
is  insufficient  to  take  it  out  of  the  statute  of  frauds.  •  If  the  letter  contains 
the  terms  of  the  agreement,  or  if  it  refers  to  another  paper  which  contains 
the  terms,  that  is  sufficient ;  for  I  am  of  opinion,  that  if  a  letter 
[*320]  refers  so  clearly  to  an  agreement,  as  to  show  what  was  ^meant 
by  the  parties,  where  the  existence  of  the  paper  is  proved  by  parol, 
that  will  take  the  case  out  of  the  statute.  Then  how  is  the  factt  Crowther 
writes  a  letter  referring  to  a  paper  in  his  own  possession,  and  promises  to 
perform ;  such  a  letter  would  be  sufficient  to  draw  them  from  the  objec* 
tion,  that  the  promise  is  not  in  writing,  (a)  Then,  independent  of  the 
statute :  if  a  letter,  naw^  will  bind  the  party ;  before  the  statute,  a  parol 
agreement  would  have  been  binding.  The  question  is,  whether  here  is 
sufficient  to  raise  a  contract  that  will  bind.  If  the  letter  cannot  be  re- 
ferred to  the  agreement,  or  does  not  contain  proper  terms,  I  cannot  treat 
it  as  nut  of  the  statute  ;  but,  1  confess,  on  what  appears  here,  the  papers 
do  refer  to  that  agreement,  and  contain  a  promise  to  perform  it :  the 
defendant  did  intend,  by  the  letter,  to  raise  a  confidence  that  the  agreement 
should  be  performed.  (His  lordship  here  stated  the  facts.)  If  he  had 
meant  only  to  treat  further,  it  would  not  have  taken  it  out  of  the  statute, 
being  only  ad  referendum ;  but  no  doubt  he  meant  to  refer  to  the  agree- 

(a)  The  doctrine  upon  the  snbjectj  is  thas  stated  by  Lord  Eldon,  in  Coles  v.  Trecotbick, 
9  Yes.  260.  though  the  agreement  is  not  signed,  if  the  letter  contain  all  the  terms  and 
describes  the  consideration,  and  all  the  circumstances,  so  that  by  the  contente  of  the  letter, 
it  can  be  connected  and  identified  with  the  agreement ;  that  leUer,  which  not  only  is  not  a 
signature,  but  is  the  last  of  all  thitigs  that  can  be  called  signing  the  agreement,  is  a  writing 
signed,  which,  ascertaining  the  contents  of  the  agreement,  amounts  to  a  note  or  memorandum 
ofit,  and  therefore  satisfies  the  sUtute.  But  the  Court  will  not  decree  performance,  unless 
it  can  lie  collected  from  a  fair  interpretation  of  the  letters  that  they  import  a  concluded 
agreement,  nor  if  it  be  doubtful  whether  what  passed  was  merely  treaty.  Fowle  v.  Free- 
man, 9  Ves.  316;  Rose  v.  Cunningham,  11  Ves.  660;  Huddleston  v.  Briscoe,  tb.  691; 
Stratford  v.  Bos  worth,  2  Ves.  &  Bca.  341  ;  Card  v.  Jafiray.  2  Sch.  &  Lef.  384  ;  Ogilry  v. 
Foljambe,  3  Mcriv.  62.  See  also  the  cases  collected,  Sugd.  Vend.  &  Purch.  ^(6th  Am. 
ed.)  122,  123,  [171,  172,]  and  notes  and  cases  cited  ;  Tanner  v.  Smart,  6  Barn.  &  Cres.  603  : 
9  Dowl.  &  Ry.  649 ;  Dobell  p.  Hutchinson,  3  Adol.  &  Ell.  371 ;  6  NeT.  &  Man.  260.  > 
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ment,  which  had  been  reduced  to  writing,  and  which  he  had  carried  away 
with  him.  The  question  is,  whether  the  writing  referred  to  in  Morrell's 
letter,  was  that  which  he  wished  to  be  signed:  I  think  it  was;  then 
Crowther  said,  he  would  call  on  him.  He  admits,  that  on  the  day  he 
thought  he  should  be  there,  he  would  call ;  he  does  not  deny  it  was  for 
the  purpose  of  signing  the  agreement.  This,  if  it  refers  to  the  agree- 
ment, is  sufficient ;  and  I  think  it  does.  There  is  evidence,  in  the  cause, 
of  the  parol  agreement,  which  refers  it  to  the  head  of  cases  where 
evidence  is  admitted  of  what  passed  by  parol.  It  is  argued,  that  he  took 
time,  till  Michaelmas,  not  to  complete  the  former,  but  to  make  a  further 
agreement;  it  is  true,  the  conveyance  was  to  be  at  Michaelmas;  then 
what  are  his  words  ?  *'  my  word  shall  be  as  good  as  any  security  1  could 
give.''  The  signing  of  the  paper  was  the  security  pointed  to.  On  the 
whole  matter,  therefore,  he  has  agreed,  by  writing,  to  sign  it.  Several 
cases  have  been  cited,  and  it  has  been  argued,  that  he  declined  to  sign  it. 
If  he  had  said,  he  never  would  sign  it,  he  could  not  have  been  bound  ; 
but  if  he  said  he  never  would  sign  it,  but  would  make  it  as  good  as  if  he 
did,  it  would  be  a  promise  to  perform  it ;  if  he  said  he  would  never  aign 
it,  because  he  would  not  hamper  himself  by  an  agreement,  it  would  be 
too  perverse  to  be  admitted  ;  but  here  I  am  of  opinion,  that  the  agreement 
must  be  performed.  (2) 


(2)  The  decree  is  entered  as  by  consent  of  the  parties.  —  R.  L.  With  regard  to  this,  see 
note  (1),  aniea.  and  Lord  Redesdale's  obserrations,  1  Scho.  &  Lefroy,  33,  34.  there  referred 
to.  His  Lordship  stales  this  case  to  be  ill-reported  by  Mr.  Brown ;  ana  that  the  Lord 
Chancellor  induced  the  parties  to  have  the  decree  taken  by  consent,  bv  allowinff  the 
unsuccessful  party  his  cosu  ;  some  arrangement,  as  to  their  costs,  was  proDably  made  be- 
tween the  parties  out  of  Court ;  for  the  decree  as  in  R.  L.  does  not  proviae  for  them. 


•Pitt  v.  Mackreth.  [•321] 

(Reg.  Lib.  1790.  B.  fol.  438.  b.) 
(Exceptions  to  the  Master's  report  of  costs.) 

Exceptions  are  not  regularly  taken  to  the  Master^s  report  for  coeu  only,  but  should  h%  by 

petition.  (1) 

Costs  had  been  ordered,  by  the  decree,  to  be  paid  to  the  plaintiff,  as 
to  so  much  of  the  bill  as  related  to  the  sale,  and  the  annuities,  d&c.  (see 
the  case  reported,  ante,  vol.  ii.  p.  400),  which  excluded  the  costs  of  the 
defendant,  Garfortb. 

The  method  by  which  the  Master  did  this,  was  to  examine  how  much 
of  the  proceedings  related  to  the  defendant,  Garforth,  which  he  found  to 

(1)  Vide  S.  P.  per  Lord  Eldoa  C. ;  Lucas  v.  Temple,  9  Ves.  999;  et  per  Sir  William 
Grant,  M.  R.,  in  approbation  of  the  principal  case,  Purcell  v.  McNamara,  12  Ves.  170,  171. 

[In  Holbecke  v.  SilTester,  6  Ves.  417,  it  was  stated  to  be  the  practice,  that  though  there 
cannot  be  an  exception  for  costs  only,  yet  if  the  party  except  upon  any  other  ground,  he  may 
add  an  exception  for  costa.  In  Lucas  v.  Temple,  9  Ves.  299,  however.  Lord  Eldon  expressed 
his  donhte  of  this  distinction,  obserring,  that  friToloos  exceptions  would  be  taken,  merely 
for  the  sake  of  the  costa.  The  inference  from  these  cases  is,  that  where  an  objection  is 
maile  to  the  taxation  of  costs  generally,  the  course  of  practice  is  to  except  in  the  first  in- 
stance ;  where  the  objection  is  to  the  allowance  or  disallowance  of  itams,  there  must  be  a 
petition  for  leave  to  except,  2  Turn.  &  Ven.  146.  See  the  practice  alluded  to  in  Purcell  v, 
McNamara,  12  Ves.  170,  by  which,  if  leave  were  muted,  it  would  have  the  effect  of  con- 
firming  the  exception  to  the  particular  items  objected  to.  —  Eden,]  i  See  2  Smith,  Ch.  Pr. 
(Am.  edit.)  868,  369 ;  2  Madd.  Ch.  Pr.  (4th  Am.  edit.)  610.  y 
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be  one-sixteenth  part ;  he  then  taxed  the  costs  of  the  whole  suit,  and 
deducted  one*sixteenth  part  as  the  costs  of  Garforth,  and  reported  the 
remainder  due  from  the  defendant,  Mackreth. 

This  mode  of  liquidation  had  been  consented  to,  or  at  least  acquiesced 
in,  at  the  Master's  chambers. 

And  now,  on  exceptions  to  the  Master's  report, 

Lord  Chancellor  said,  an  exception  had  never  been  admitted  for  costs 
only,  that  the  regular  method  was  to  stale  the  articles  the  party  meant  to 
object  to  in  a  petition,  and  to  pray  leave  to  except ;  where  there  is  a 
reference  as  to  costs  of  a  particular  part  of  the  cause,  the  Master  must 
examine  what  relates  to  that  part. 

But  here  the  party  having  consented,  at  the  Master's  chambers,  to  the 
mode  of  taxation  adopted  as  the  most  convenient,  could  not  afterwards 
except;  therefore  his  Lordship  overruled  the  exception,  on  the  merits. 

There  were  other  exceptions  to  sums  allowed  by  the  Master,  which 
were  also  overruled. 


[♦322]      *Hale  v.  Cox.     Lincoln's-Inn-Hall,  1st  August. 
(Reg.  Lib.  1790.  A.  fol.  635.) 

The  testator  hsTing  two  estates  in  mortgage,  orders  the  debt  upon  one  to  be  paid  out  of  his 
personal  estate,  and  charges  ihe  other  upon  the  mortgaged  premises,  and  gives  the  residue 
of  his  personal  estate  to  persons  by  whose  deaths  it  aAerwards  lapses :  the  roorteage-debt 
charged  upon  the  mortgaged  premises,  shall  be  paid  out  of  the  personalty ;  for,  though  he 
exonerated  the  personal  estate  for  the  le^tees,  non  eongtat^  he  meant  so  to  do  for  the  next 
of  kin,  and  it  is  as  if  he  had  said  nothing  of  his  personal  estate ;  in  which  case  a  mere 
gift  of  the  mortgaged  premises,  subject  to  the  mortgage,  would  not  exempt  the  person- 
alty. (I) 

William  Hallet,  late  of  Wolverhampton,  mortgaged  certain  premises, 
called  the  Milstones,  to  Thomas  Robins,  for  securing  the  sum  of  300/. 
and  af\erwards  died,  having  made  his  will,  dated  22d  June,  1782,  and 
thereby  directed,  that  all  principal,  money  and  interest,  which  should 
be  due  and  owing  from  him,  at  the  time  of  his  decease,  on  a  mortgage  of 
the  messuage,  &c.,  situate  in  Piper^s  Row  (other  premises  then  in 
mortgage),  and  all  other  his  just  debts  and  funeral  expenses,  should  l>e 
fully  paid  and  discharged  out  of  his  personal  estate  ;  he  gave  several 
legacies,  and  then  gave  and  bequeathed  the  rest  and  residue  of  his  said 
personal  estate  to  John  Bradney,  and  Obadiah  Parker,  in  trust,  to  cause 
a  true  inventory  to  be  made  thereof,  and  to  protect  and  preserve  the  same 
in  the  best  manner  they  should  be  capable  of,  for  John  Mintridge,  until 
he  should  attain  his  age  of  twenty-one  years,  and  then  in  trust,  for  the 
proper  use  and  benefit  of  the  said  John  Mintridge;  but  if  the  said  John 
Mintridge  should  happen  to  die  under  the  said  age  of  twenty-one  years, 
unmarried  and  without  lawful  issue,  then  in  trust  for  Mary  Mintridge, 
when  she  should  attain  her  age  of  twenty-one  ;  he  then  gave  real  estates 

(I)  Vide  S.  P.  Waring  v.  Ward,  5  Vesey,  670,  &c.  The  like  was  also  determined  in  Noel 
t.  Lord  Henley  and  others,  per  Ch.  Baron  Richards,  in  the  Court  of  Exchequer,  1 0th  Mar, 
1819 ;  which  case  will  be  soon  published  in  Mr.  Daniel's  Exch.  Rep.  I  vol.  It  will  he  seen 
(hat  the  devise  of  the  real  estate,  there,  seemed  to  afford  a  most  turong  arenment  that  it  was 
to  bear  the  burden  of  the  charges  at  all  evenu  ;  and  it  was  ably  contended  by  Mr.  I^ovat, 
thai  the  fact  of  lapse,  and  all  matters  relative  to  the  personalty,  liad  nothing  to  do  with  the 
qnesuon.  The  parUes,  therefore,  appealed  to  the  House  of  Lords :  which  matter  ia  still 
UvSf  187^^  ^8  ^*™**^^  •*^'  *®'  ^^  ?•'  **  ^"  ®'^*»  ^-  *•  "*  Hancox  v.  Abbey, 
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to  the  same  trustees,  upon  trust  for  the  benefit  of  John  and  Mary  Mint- 
ridge,  and  then  gave  all  olher  his  messuages  undisposed  of,  and  which 
included  the  premises  in  mortgage,  to  Rohins,  to  the  same  trustees,  in  trust, 
if  ihey  should  think  proper,  to  sell  and  dispose  of  such  his  suid  messuages, 
&.C.,  as  should  be  on  mortgage  at  the  time  of  his  decease,  and,  after  pay- 
ment of  all  principal  moneys  and  interest,  that  shull  or  may  be  due  on 
any  such  mortgage,  he  directed  the  trustees  to  place  out  the  remaining 
part  of  the  purchase-money  at  interest,  on  securities,  and  to  pay  the 
interest  to  his  doughter  Catherine  Jones,  for  life,  with  remainder  for  the 
benefit  of  her  children ;  he  then  gave  his  trustees  discretionary  powers, 
with  respect  to  the  mortgaged  premises,  if  they  should  think  proper  to 
continue  them  in  mortgage  to  the  then  mortgagee,  or  to  borrow  money  of 
other  persons  on  mortgage  thereof,  the  rents  and  profits  thereof,  in  that 
case  (after  payment  of  interest,  dec.),  to  be  to  the  same  uses,  with  an 
ultimate  remainder  to  his  own  right  heirs,  and  appointed  his  trustees 
executors  of  the  will.  The  testator  died  soon  after,  leaving 
^Catherine  Jones  his  heir-at-law  and  also  his  next  of  kin  ;  Brad-  [*923] 
ney  and  Parker  proved  the  will,  but  are  since  dead,  having  made 
some  of  the  other  defendants  their  exeeutors,  and  Parker,  surviving,  left 
others  of  the  defendants  his  heirs-at-law,  in  whom  the  legal  estate  in  the 
premises  devised  by  the  will  is  vested. 

John  Mintridge  and  Mary  Mintridge  both  died  under  twenty-one  years 
of  age,  in  the  lifetime  of  Catherine  Jones,  who  has  five  children,  also 
defendants. 

The  executors  of  the  mortgagee  filed  the  present  bill,  praying,  among 
other  things,  an  account  of  the  personal  estate  of  the  testator,  and  if  it 
should  appear  insufficient  to  pay  what  should  be  found  due  in  respect  of 
the  mortgage,  that  the  deficiency  might  be  raised  by  sale  of  the  mort- 
gaged premises,  or  other  parts  of  testator's  real  estates. 

Mr.  Solicitor-General  stated  it  as  being  a  question  among  the  de- 
fendants, whether  the  direction,  with  respect  to  the  personal  estate,  should 
be,  that  it  was  liable  to  debts,  with  an  exception  of  that  charged  npon  the 
mortgaged  premises  given  to  the  testator^s  daughter,  Catherine  Jones^  or 
that  gift  could  be  considered  as  any  more  than  the  common  case  of  a 
gift  of  mortgaged  premises,  subject  to  the  mortgage-money,  which  would 
leave  the  personal  estate  liable. 

Mr.  Campbell  (who  was  both  for  Mrs.  Jones  the  heir-at-law,  and  next 
of  kin,  (2)  and  also  for  her  children,)  said, 

A  question  might  arise  between  her  and  the  children,  as,  if  the  mort- 
gage debt  fell  upon  the  personal  estate,  which,  in  the  event,  was  undis- 
posed of,  and  devolved  upon  her  as  next  of  kin,  she  must  bear  the 
whole;  if  it  remained  a  charge  upon  the  mortgaged  estate,  that  was 
given  to  her  for  life  only,  and  the  charge  would  be  upon  the  inheritance 
atone ;  but  she  was  satisfied  to  take  it  in  the  way  most  beneficial  to  her 
family.  (2) 

The  residue  of  the  personal  estate  was  given  to  the  trustees,  to  pre- 
serve the  same  for  John  Mintridge,  until  he  should  attain  twenty-one,  and 
was  then  given  to  him ;  he  died  under  twenty-one ;  so  that  this 
gift  was  lapsed ;  then  it  was  given  to  Mary  Mintridge,  *when  she  [*324] 

(9)  The  point  not  hanng  been  argued  here,  would  seem  to  weaken  the  force  of  this  as  a 
complete  determination;  which  is  noticed  by  Sir  W.  Orut^  M.  R.  11  Vee.  168.  His 
Honor,  bowevtr,  relies  nnoo  the  stNocth  of  Lord  Tbnrlow's  qmnion  acainet  sxoneraunf  the 
pifsonal  estate, as exempUfled  ia  the  Daks  of  Aneastir  s.  MMjmt,  ifttca,  I  tqI.  4Mv  «•.• 
and  Waring  v.  Ward,  S  Ves.  STO,  settled  thd  f       ' 
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should  attain  twenty-one,  which  is  like  the  coses  of  legacies  given  at 
twenty-one,  and  which  are  considered  as  not  vested;  if  so,  it  is  undis- 
posed of,  and  Mrs.  Jones  roust  take  it  as  next  of  kin. 

Lord  Chancellor.  In  this  case  the  testator  has  been  very  anxious  to 
give  no  real  estate  till  after  the  payment  of  the  debts;  he  proceeds,  that 
if  it  be  more  convenint  for  the  family,  the  mortgaged  estate  shall  not  be 
sold,  but  other  money  borrowed  upon  it,  to  pay  the  mortgaged  debt.  Is 
it  possible,  then,  to  throw  the  debt  upon  the  personal  estate  ?  Can  it  be 
construed  that  he  intended  it  to  be  sold,  and  that  so  much  as  is  more  than 
the  30 J/,  should  go  to  the  legatee ;  that  the  300/.  mortgage- money  should 
be  paid  by  the  personal  estate,  and  the  300/.  which  continues  real,  de- 
scend to  the  heir-at-law  ?  It  would  be  too  much  to  attribute  this  intention 
to  him.  Upon  the  whole  of  the  will,  it  seems,  that  he  meant  the  personal 
estate  should  pay  the  other  mortgage;  but  as  to  this,  that  it  should  be 
exonerated,  for  the  benefit  of  the  legatees. 

Bui  although  the  intent  was  that  the  legatee  should  take  the  personal 
estate,  exempted  from  tho  mortgage  debt ;  it  does  not  follow  that  the  next 
of  kin  shall  take  it  so.  The  legatee's  being  dead,  it  is  the  same  thing  as 
if  he  had  said  nothing  in  his  will  about  his  personal  estate.  (3)  It  must 
devolve  in  the  ordinary  way,  as  if  it  stood  without  any  expression  of  a 
desire  to  exempt  the  personal  estate ;  and  then  the  personal  estate  must 
be  applied,  (a) 

(3)  See  Waring  v.  Ward,  &c.,  referred  to  by  note  (1),  et  per  Sir  W.  Qrant,  M.  K.,  in 
Hancox  v.  Abl>ey,  11  Yes.  187,  et  aeq. 

(a)  See  Ram  on  Assets,  ch.  29,  S 1,  p.  357,  368  ;  Pickering  v.  Lord  Stamford,  4  Bro.  C.  C. 
214  ;  2  Yes.  jun.  272,  581 ;  3  Yes.  jun.  332,  492. 


Martin  v.  Wilson.     Lincoln's-Inn-Hall,  Ist.  August. 
(Reg.  Lib.  1790.  B.  fol.  615.  b.) 

Giit  of  a  share  over,  to  the  children  of  my  late  cousins  W.  U.  and  J.  U.,  share  and  share 
alike,  at  their  respective  ages  of  twenty-one :  this  is  a  tenancy  in  common  among  those 
then  living :  and  one  of  them  dying  in  the  lifetime  of  testator,  that  share  is  lapsed.  (1) 

The  testator  made  his  will  19th  May,  1777,  and  thereby  gave  his  real 
and  personal  property  in  eight  parts  to  eight  cousins  and  their  issue :  with 
respect  to  five  of  the  shares,  he  made  the  following  provision ;  in  case 
the  said  Elizabeth  Underwood,  Mary  Underwood,  (2)  Robert  Underwood, 
Thomas  Underwood,  and  Elizabeth  Berrick,  or  either  of  them,  should 

die  without  leaving  issue,  .then  1  give  and  bequeath  the  part 
[•326]  or  •share  of  him,  her,  or  them,  so  dying  without  issue,  of  and  in 

the  said  principal  money,  which  his,  her,  or  their  respective  child 
or  children,  if  they  had  had  any,  would  have  been  entitled  to,  unto  the 
children  of  my  late  cousins,  William  Underwood  and  John  Underwood, 

( 1 )  Although  this  decision  was  followed  by  Lord  Longhboitmgh  [see  the  Editor's  next  note], 
it  seems  to  contradict  several  of  the  authorities.  ^  See  them  collected  in  a  note  to  Andrews 
V.  Partington,  post,  401.  >  See  the  Editor's  notes  and  observations  in  Armstrong  v.  Eldridge. 
anten,  216,  and  in  Viner  v,  Francis,  antea,  2  vol.  S68,  &c.  It  is  observable,  that  **  Yinor  ». 
Francis  was  not  cited  in  the  principal  case."  —  From  Lord  Redesdale's  notes 

(y  "  This  Mary  Underwood  married  one  George  F*ir ;  upon  her  death,'  without  isaua. 
Lord  Loughborough  C.  was  of  the  same  opinion,  3d  August.  1796 ;  Mitford  v.  Wicker  was 
ated ,  Vmer  v.  Francis  was  not.»-FiwaXoid  RedMdale's  MS.  notes. 
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equally,  share  and  share  alike,  to  be  paid  to  them  at  their  respective  ages 
of  twenty-one  years,  and  the  interest  thereof,  to  be  applied  in  the  mean 
time,  at  the  discretion  of  my  executors,  for  their  maintenance  and  edu- 
cation. 

Upon  this  cause  coming  on  before,  for  further  directions,  it  had  been 
declared,  that  Elizabeth  Underwood  ought  to  be  considered  as  having  died 
in  the  lifetime  of  the  testator.  At  the  time  of  the  making  of  the  will, 
William  Underwood  had  one  child,  a  daughter,  named  Sophia,  who  after- 
wards died  in  the  lifetime  of  the  testator.  John  Underwood  also  had  one 
daughter  at  the  time  of  making  the  will,  Harriet,  the  wife  of  the  defend- 
ant Wilson,  who  survived  the  testator,  and  was  his  heiress-at-law,  but 
who  had  died  since  his  decease,  and  her  husband,  the  defendant,  had  taken 
out  administration  to  her. 

The  cause  came  on  now  for  further  directions,  and  the  question  was, 
who  was  entitled  to  the  funds,  in  Court,  to  which  Elizabeth  Underwood 
would  have  been  entitled  had  she  been  living  at  the  death  of  the  testator. 

Mr.  SolidtoT'Oeneralf  for  the  defendant  Wilson,  contended  that  Harriet, 
his  late  wife,  as  survivor,  would  take  the  whole.  The  gi(\  was  to  the 
children  of  his  cousins,  and  would  have  admitted  any  children  of  Eliza- 
beth Underwood,  who  should  have  been  born  before  the  death  of  the 
testator,  or  before  her  death,  if  she  had  survived  him ;  therefore  it  did  not 
vest  till  the  death  of  the  survivor  of  the  testator,  or  Elizabeth  Underwood  ; 
and  there  being  at  the  death  of  the  testator  (who  survived)  but  one  child 
living  of  John,  and  no  child  of  William,  it  must  vest  in  that  only  child  of 
John. 

Mr.  Mitford^  for  the  plaintiff,  contended,  (3)  that  the  words  ''children 
of  his  cousins  William  Underwood  and  John  Underwood, "  must  mean 
those  who  were  so  at  the  time  of  making  the  will,  and  that  it  was  the 
same  as  if  he  had  named  them  Harriet  and  Sophia  Underwood.  That,  in 
this  case,  no  survivorship  was  given  between  them ;  therefore 
Harriet,  as  survivor,  could  only  *take  a  moiety,  and  the  other  [*926] 
moiety  (of  so  much  as  was  personalty)  would  be  undisposed  of. 

And  Lord  Chancellor  was  of  opinion,  that  this  was  a  tenancy  in  com- 
mon from  the  making  of  the  will ;  (a)  and  that  so  much  as  was  the  produce 
of  the  real  estate,  vested  in  Harriet,  as  heir-at-law  of  the  testator;  and 
the  moiety  of  that  which  was  produced  by  the  personalty  goes  to  the 
personal  representative  of  the  testator.  (4)  (b) 

(3)  "  Vtner  o.  Francis,  antea,  3  vol.  MS,  was  not  cited.  Seo  Bateman  9.  Roach,  9  Mod. 
104.'*  — Lord  R.'0  note. 

(4)  Vide  note  (2),  antea. 

(a)  See  Annstrong  9.  Eldridge,  ante,  216,  and  note  (a) :  Drayton  9.  Drayton,  1  Desans. 
329 ;  Bnnch  9.  Hunt.  3  Desaus.  288 ;  Westcott  9.  Cadj,  5  John.  Cb.  334  ;  Viner  9.  Francis, 
2  Bro.  C.  C.  668,  ana  cases  cited  in  the  notes. 

(6)  In  reference  to  the  lapsing  of  the  share,  see  Davis  r.  Taul,  6  Dana,  62 ;  Comfort  9. 
Maiber,  2  Watts  &  S.  460  i  Maybank  9.  Brooks.  1  Bro.  C.  C.  86,  note  (b),  and  cases  cited ; 
Ballaxd  9.  Ballaid,  18  Pick.  41 ;  Frailer  9.  Fnxier,  2  Leigh,  642. 
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Wbiobt  v.  Nittt  and  Another. 
[Tide  etiam  S.  C.  1  U.  Bl.  136.]    Lineoln's-Ina-Hall,  3d  August. 

(1) 

The  plaifitiiT's  testator's  property  in  America  being  confiscated,  subject  to  bis  debts,  a  cred- 
itor there,  ought  first  to  apply  to  make  that  property  available  to  payment  of  his  debt, 
before  he  sues  him  personally  here.  (2) 

The  case  made  by  the  bill  was  as  follows : 

*'That  Sir  James  Wright,  deceased,  was  for  many  years  before,  and  in 
the  year  1774,  and  from  thence  to  the  acknowledgment  of  ihe  indepen- 
dence of  the  United  States  of  America,  governor  of  the  then  province  of 
Georgia,  in  North  America,  and  constantly  resided  there  till  the  troubles 
in  that  country  commenced  ;  in  the  course  of  which  residence  he  acquired 
?ery  considerable  property  in  the  said  province,  consisting  of  plaotationsi 
negroes,  cattle,  and  other  effects  on  his  said  plantations:  that,  in  the 
course  of  managing  and  cultivating  the  said  plantation,  Sir  James  Wright 
purchased  of  Miles  Brewton,  of  South  Carolina,  certain  negro  slaves,  at 
the  price  of  8802/.  55.  current  money  of  South  Carolina,  being  of  the 
value  of  1300/.  sterling,  or  thereabouts,  for  which  he  gave  the  said  Miles 
Brewton  his  promissory  note,  payable  at  a  future  day. 

*^That  the  disturbances  in  America  having  soon  aHer  commenced,  and 
the  persons  who  opposed  the  British  authority  having  assumed  to  them- 
selves the  government  of  the  said  province  of  Georgia,  Sir  James  Wright, 
and  the  other  persons  who  remained  loyal  to  Great  Britain  were  obliged  to 
fly  from  the  said  province ;  that  Sir  James  Wright  leil  behind  him  the 
whole  of  his  property,  to  a  considerable  amount ;  and,  amongst  the  rest, 
the  several  slaves  which  he  had  purchased  as  aforesaid  ;  that  the  persons 

(1)  Cause  ordered  to  stand  over  —  (R.  L.  1790,  B.  fol.  653,  b.)  And  vide  poatea,  840,  and 
the  next  note. 

(2)  It  is  most  material  to  observe,  that  Lord  Eldon  C,  upon  the  most  mature  considera- 
tion, dissented  from  Lord  Thurlow,  Lord  Kenyon,  and  Lord  Loughborough  ;  holding,  that  a 
creditor^  who  had  expressly  contracted  for  the  benefit  of  two  different  securities,  ought  not  to 
be  depnred  of  either  of  ihem  upon  any  such  grounds  :•  and  that  neither  in  the  present  in- 
stance, nor  in  the  case  before  him,  were  there  any  clear  means  of  the  party  niaJciag  his 
claim  effectual  s^inst  the  funds  ahroad.  It  is  evident,  that  bis  Lordship  aeparted  from  the 
principle  of  depriyiag  a  creditor  of  his  double  remedies  in  any  general  case  whatever.  See 
Lord  Eidoo*s  most  elaborate  judgment  in  the  similar  case  ot  Wright  9.  Simpson,  6  Ves. 
726-738,  throuffhoat.  The  case  from  p.  714,  comprises  most  of  the  authorities  ;  and  Lord 
Eldon  expressea  (ibid.  p.  735)  a  just  and  due  satisfaction  that  his  own  difference  of  opinion 
was  fortified  by  the  ancient  and  unshaken  authority  of  Holditch  v.  Mist  (1  P.  W.  696), 
"  which  was  directly  in  point." 

It  is  to  be  noticed,  that  when  the  principal  case  came  on,  finally,  before  the  Court.  Lord 
Thurlow  ordered  the  money  to  be  paid  over  to  Nutt,  upon  his  giving  security  to  refuna  it,  if 
the  decree  should  he  against  him.  Lord  Eldon  C,  observes  upon  this,  that  "  if  Lord  Thur- 
low's  doctrioe  was  correct,  there  seemed  no  ground  for  security ;  which  was  pressing  it 
beyond  the  principle."  Vide  6  Ves.  719-731.  Lord  Eldon*s  reasoning  is  so  very  convmc- 
ing,  that  it  seems  to  supersede  the  force  of  the  other  decisions  alluded  to.  The  ESciitor  is  in 
possession  of  two  short  MS.  notes  of  part  of  Lord  Eldon*s  judgment  in  Wright  v.  Simpson, 
omitted  by  the  report  in  6  Ves.,  which  it  may  be  satisfactory  to  subjoin.  The  first  is  refera- 
ble to  that  part  of  pase  732,  where  his  Lordship  supposes  the  creditor  to  have  stipulated  that 
he  should  not  be  implicated  in  the  justice  of  tne  State  [or  any  possible  civil  troubles],  but 
should  have  a  mere  personal  contract.  The  MS.  note  adds :  "  It  was  very  natural  so  to  have 
done  at  that  time  ;  neither  law  nor  equity  forbade  it ;  and  we  may  reasonably  presume,  that 
Smith  died  with  the  idea  of  his  represenutives  having  a  good  personal  security  at  all 
events." 

The  next  addition  is  towards  the  bottom  of  page  736,  after  the  part  where  Lord  Eldon 
observes,  that  "  one  of  the  executors  appears  to  nave  been  friendly  to  this  country,  the  other 
adverse,"  the  MS.  note  proceeds  thus :  "  Is  then  not  a  reasonable  ground  to  believe,  that  iha 
Commissioners  of  Confiscated  Elstatea  would,  upon  this  ground  alone,  have  somewhAt  mors 
than  hesitated  to  have  allowed  the  claim  if  it  had  been  made  7  "  —  Editor. 
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who,  on  that  oeeasion,  anumed  tho  government,  and  established 
themselves  in  the  province  of  Georgia,  in  the  month  *of  March,  [*d27] 
177H,  passed  an  act  of  assembly  in  the  Slate  of  Georgia,  entitled, 
'An  act  for  attainting  such  persons  as  are  therein  mentioned  of  high 
treason,  and  for  confit»cating  their  estates,  both  real  and  personal,  to  the 
use  of  that  State,  for  establishing  boards  of  commissioners  for  the  sale  of 
such  estates,  and  for  other  purposes  therein  mentioned;'  and  it  was  there- 
by eimcted,  that  Sir  James  Wright,  and   115  other  persons  should  be 
attainted,  and  adjudged  guilty  of  high  treason,  and  should  be  liable  to  the 
several  penalties  therein  mentioned ;  and  that  all  the  land   and  heritages, 
debts,  goods,  and  chattels  whatsoever,  of  such  persons  within  that  State, 
should,  according  to  the  several  estHtes  and   interests  which  the  persons 
so  attainted  had  therein,  be  deemed,  and  were  thereby  enacted,  and  de- 
clared to  be,  in  the  real  and  actual  possession  of  the  government  thereof, 
without  any  office  of  inquisition ;  and  to  the  end,  that  all  the  estates  of 
the  (lersons  thereby  attainted,  and  the  incumbrances  thereon,  might  he  the 
better  discovered  and  ascertained,  and  that  the  same  might  be  applied  to 
the  uses  of  the  State ;  it  was  enacted,  that  five  persons  should   be  ap- 
pointed in  manner  therein  mentioned,  to  act  as  a  board  of  commissioners, 
for  each  county  within  the  said  State,  who  were  to  sell  all  the  real  and 
personal  estate  of  the  several  persons  named  in  the  said  act,  and  the  moneys 
arising  by  such  sales  were  to  be  paid  into  the  treasury  of  the  said  Slate, 
and  that  all  persons  having  any  demands  on  the  forfeited  estates,  were  to 
lay  their  claims  before  the  board  of  commissioners  ;  and  afler  liquiduting 
all  such  claims  on  the  said  forfeited  estates,  the  said  board  of  commis- 
sioners was  to  empower  the  sheriff  of  the  county,  or  any   persons  they 
might  appoint,  to  sell  the  estates  of  the  attainted  persons,  both  real  and 
personal,  afier  giving  thirty  days,  at  least,  public  notice;  and  then  to  sell  by 
public  auction,  for  the  money  of  that  State  only,  and  to  the  inhabitants 
being  actual  citizens,  and  residents  of  and  within  the  same;  and  the  per- 
sons having  any  claims  or  demands  on  the  estates  of  the  attainted  persons, 
were  to  make  the  same  before  the  expiration  of  60  days  aAer  the  passing 
of  that  act,  or  to  lose  their  claims  :  that  possession  of  ail  the  effects  of  Sir 
James  Wright  was  taken  under,  and  by  authority,  of  the  said  act;  that 
Miles  Brewion,  being  a  citizen  or  inhabitant  of  the  said  province  of  South 
Carolina,  and  a  friend  to  the  United  States  of  America,  and  inimical  to 
the  government  of  Great  Britain,  became  entitled  to  claim,  and  to  be  paid 
out  of  the  confiscated  estates  and  property  of  Sir  James  Wright, 
the  money  due  to  him  *upon  the  said  promissory  note,  and  that  he  [*328] 
actually  made  some  claim  introspect  thereof;    but  before  anything 
had  been  done  towards  liquidating  the  same,  and  in  or  about  the  month  of 
December,  1778,  possession  was  taken  of  the  said  province  of  Georgia  by 
the  king's  troops,  and  the  province  was  reduced  under  the  British  govern- 
ment; whereupon  Sir  James   Wright  was  ordered   to  return  to  the  said 
province,  and  resume  his  government  there,  which  he  accordingly  did : 
that  upon  his  return  to  the  said  province,  he  regained  possession  of  his 
plantations  and  hereditaments  within  the  said  State,  but  some  parts  of  his 
property  upon  the  said  plantations,  had  been  sold  under  the  authority  of  the 
said  act  of  assembly ;  that  Sir  James  Wright  continued  in  possession  of  his 
government,  until  the  month  of  June,  1782,  during  which  he  continued  to 
cultivate,  and  greatly  improved,  his  said  plantation  ;  that  his  majesty's  troops 
evacuated  the  said  province  of  Georgia,  in  the  month  of  July,  1782 ;  and 
in  consequence  thereof.  Sir  James  Wright,  and  the  other  persons,  who 
had  adhered  to  the  British  interest  in  the  said  province^  were  again  com- 


272  Wright  v.  Nutt.  [1791. 

pelled  to  fly  from  it,  and  leave  all  their  landed  property  and  most  of  their 
efiects :  that  some  time  before  the  evacuation  of  the  province,  the  inhabi- 
tants in  the  American  interest,  declared  the  province  of  Georgia  to  be  an 
independent  State,  and  chose  from  time  to  time  an  house  of  assembly  of 
their  own,  as  the  legislative  body  for  the  said  State,  and,  by  an  act  passed 
by  the  House  of  Assembly,  on  the  4th  of  May,  1781,  entitled,  ^  An  act 
for  inflicting  penalties  on,  and  confiscating  the  estate  of  such  persons,  as 
are  therein  declared  guilty  of  treason,  and  for  other  purposes  therein 
mentioned  ;  reciting  the  former  act,  and  that  it  was  necessary  to  carry  the 
same  into  full  execution,'  it  was  enacted,  That  Sir  James  Wright,  and 
many  other  persons  therein  named,  should  be  and  were  thereby  banished 
from  that  State  forever,  and  if  they  returned  to  that  State,  should  be 
guilty  of  felony  without  benefit  of  clergy  ;  and  that  all  the  estates  l>oth 
real  and  personal,  of  all  the  said  persons,  with  all  the  debts,  dues,  and 
demands,  whatsoever,  due  to  them  should  be  confiscated  to  the  use  and 
benefit  of  that  State ;  and  the  moneys  to  arise  from  the  sales  which  should 
take  place  by  virtue  and  in  pursuance  of  that  act,  should  be  applied  to 
such  uses  as  that  legislature  should  direct;  and  that  all  debts,  dues,  and 
demands,  due  or  owing  to  merchants,  or  others  residing  in  Great  Britain, 
were   thereby  sequestered,   and    the   commissioners    appointed   by   the 

said  act  were  thereby  empowered  to  recover,  receive,  and  deposit 
[*329]  *the  same  in  the  treasury  of  the  said  State,  in  the  same  manner  as 

debts  confiscated,  there  to  remain  for  the  use  of  the  said  State; 
and  reciting,  that  there  were  several  just  claims  and  demands,  which  might 
be  made  by  the  good  and  faithful  citizens  of  that  State,  and  others  of  the 
United  States  of  America,  against  the  estates  confiscated  by  that  act;  it 
was  enacted,  that  any  persons  well  afiected  to  the  independence  of  the 
United  States,  having  debts  owing  to  them,  from  the  persons  named  in 
that  act,  or  who  had  any  just  claim  in  law  or  equity,  against  any  of  such 
confiscated  estates,  should  bring  his  claim  or  enter  his  action,  within  the 
space  of  twelve  months  from  passing  of  that  act,  and  in  default  thereof, 
every  such  person  shall  be  forever  debarred  from  deriving  any  benefit  from 
the  same  ;  that  thd  act  then  proceeded  to  direct  the  mode  in  which  such 
creditors  were  to  proceed,  at  their  option,  either  by  claim  before  the  com- 
missioners, to  the  end  that  the  legislature  might  direct,  with  respect  to 
such  creditors,  what  to  justice  should  appertain,  or  by  action  at  law ;  in 
which  case,  the  sum  recovered  by  verdict,  was  to  be  paid  by  a  certificate 
to  be  issued  by  the  governor,  or  commander-in-chief;  which  certificate 
was  to  be  taken  in  payment  for  any  purchase  made,  at  the  sales  of  the 
confiscated  estates  ;  that  by  other  acts  of  the  said  State  of  Georgia,  and 
of  the  General  Congress,  the  said  James  Wright  was  rendered  incapable 
of  suing  any  person  in  Georgia,  or  any  other  of  the  United  States;  that 
under  the  acts  of  confiscation,  the  American  government  of  the  State  of 
Georgia,  seized  and  took  possession  of  all  the  efiects  of  Sir  James  Wright, 
to  the  amount  of  80,000/.  which  were  sold  for  the  use  of  the  State ;  that 
some  time  before  the  month  of  June,  1782,  the  said  Miles  Brewtoa 
made  his  will,  and  thereby  appointed  Charles  Pinkney  and  others  exe- 
cutors ;  that  the  said  Charles  Pinkney  soon  afterwards  died,  having  made 
a  will,  and  thereby  appointed  his  son  Charles  Pinkney,  of  South  Carolina, 
and  a  member  of  the  American  Congress,  and  others,  executors;  that  the 
said  Miles  Brewton,  in  his  lifetime,  or  his  executors  af^er  his  death,  not 
having  (as  was  alleged)  got  any  satisfaction  under  the  first  mentioned  act 
of  assembly,  for  the  said  promissory  note  of  8802/.  5*.  out  of  the  estate  and 
effecu  of  Sir  James  Wright,  confiscated  under  that  act,  the  said  Charles 
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Pinicnej,  the  son,  aa  personnl  representative  of  Miles  Brewton,  made  a 
elairn  of  the  «aid  sum  of  8802/.  5^.  with  interest,  under  the  authority  of 
the  last-mentioned  act,  against  the  estate  and  effects  of  Sir  James  Wright, 
confiscated  thereby,  and  procured  himself  to  be  admitted  creditor 
for  the  same ;  that  the  defendant  Joseph  *Nutt,  acted  as  attorney  [*330] 
for  the  said  Charles  Piukney,  under  a  power  of  attorney  for  that 
purpose,  and  afterwards  obtained  letters  of  administration  from  the  pre- 
rogative court  of  Canterbury,  of  the  goods  and  chattels  of  Miles  Brewton, 
limited  until  his  original  will  should  be  brought  in  ;  and  in  that  character 
commenced  an  action  at  law  against  Sir  James  Wright,  upon  the  said  prom- 
issory note,  and  got  judgment  in  such  action  by  default,  and  proceeded  to 
execute  a  writ  of  inquiry  of  damages,  but  before  the  said  Joseph  Nutt 
entered  up  final  judgment  in  the  said  action,  that  is  to  say,  on  the  19th 
day  of  November,  1785,  Sir  James  Wright  died,  having  made  his  will, 
and  appointed  the  plaintiffs  executors  thereof;  that  thereupon  the  said 
Joseph  Nutt  proceeded  to  revive  the  said  action  against  the  plaintiffs,  by 
scire  facias^  to  which  the  plaintiffs  pleaded,  and  the  said  Joseph  Nutt  re- 
plied, and  issue  was  taken  thereupon  ;  the  cause  was  tried  on  the  4th  day 
of  July,  1786,  and  that  the  said  Joseph  Nutt  recovered  a  verdict  against 
the  plaintiffs.  The  bill  then  proceeded  to  charge  several  facts  to  show, 
that  if  Miles  Brewton,  or  the  said  Charles  Pinkney,  had  not  obtained 
satisfaction  for  the  said  debt,  out  of  the  confiscated  effects  of  Sir  James 
Wright,  in  Georgia,  it  was  by  their  wilful  default,  that  they  had  not 
obtained  such  satisfaction  :  and  the  said  Charles  Pinkney  ought  to  resort 
to  that  fund,  more  especially  as  Sir  James  Wright  in  his  lifetime,  was, 
and  the  plaintiffs  since  his  death,  were,  totally  unable  to  recover  any  of 
such  confiscated  effects;  the  bill  therefore  prayed,  that  the  defendants 
Joseph  Nutt  and  Charles  Pinkney  might  deliver  up  the  said  promissory 
note,  to  be  cancelled,  or  discharge  the  plaintiffs  from  payment  of  the  con- 
tents thereof,  as  not  being  liable  in  equity  under  the  circumstances  of  this 
case,  to  the  payment  thereof:  but  in  case  the  Court  should  be  of  opinion 
that  the  plaintiffs  were  still  liable  in  equity  to  payment  of  any  part  of  the 
contents  of  such  note,  then,  that  it  might  be  decreed,  that  the  said  defend- 
ants, or  the  said  defendant  Charles  Pinkney,  ought  in  the  first  place  to 
seek  satisfaction  for  the  contents  of  the  said  note,  out  of  the  confiscated 
estates  and  effects  of  the  said  Sir  James  Wright ;  and  that  the  plaintiffs 
might  answer  only  so  much  thereof,  as  could  not  then  be,  or  could  not 
before  have  been  obtained,  out  of  such  confiscated  estates  and  effects,  and 
that  an  account  might  be  taken  for  that  purpose,  and  the  note  be  delivered 
up  upon  payment  of  what  should  appear  coming  on  that  account,  and  that 
an  injunction  might  issue  in  the  mean  time. 

*To  this  bill,  the  defendant  Joseph  Nutt  put  in  his  answer ;  [*331] 
thereby  admitted  the  several  acts  of  assembly,  and  proceedings 
towards  the  confiscation  of  the  estates  and  effects  of  Sir  James  Wright, 
in  Georgia,  and  then  stated,  that  the  said  Charles  Pinkney,  the  younger, 
claiming  to  be  the  personal  representative  of  the  said  Miles  Brewton, 
made  a  claim  of  the  said  sum  of  8802/.  55.  South  Carolina  currency,  with 
interest  under  the  authority  of  the  last- mentioned  act  of  assembly,  against 
the  estates  and  effects  of  Sir  James  Wright,  which  were  seized  and  con- 
fiscated under  the  authority  of  the  said  act,  but  that  he  did  not,  as  was 
believed,  procure  himself  to  be  admitted  a  creditor  of  the  said  Sir  James 
Wright,  or  upon  his  said  estate  and  effects,  or  obtain  any  order  for  the 
payment  of  the  said  8802/.  55.  currency,  or  had  obtained  any  satisfaction 
whatsoever,  for  the  same  or  any  part  thereof;  but,  on  the  contrary,  that 
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«uch  claim  of  the  said  Charles  Piakney  was  rejected  by  the  commisp 
sioners  of  claims  against  confiscated  estates,  and  that  the  commissioners 
entered  minutes  of  their  refusing  such  claim,  in  their  books  in  the  follow- 
ing words:  '^  At  a  board  of  commissioners  of  claims  against  the  confis* 
Gated  estates,  held  at  Savannah,  in  the  State  of  Georgia,  on  the  19th  day 
of  December,  1783,  present,  the  Honorable  Brigadier-General  M*Intosh, 
president;  the  board  having  taken  into  their  consideration  an  account 
preferred  by  Charles  Pinkney,  Esq.,  one  of  the  executors  of  Miles 
Brewton,  Esq.  deceased,  by  his  attorney  James  Mossman,  against  the 
estates  of  Sir  James  Wright,  for  13,200/.  South  Carolina  currency,  and 
also  an  account  against  the  estates  of  John  Graham,  &c.  are  of  opinion, 
that  as  the  late  Charles  Pinkney  became  a  British  subject,  and  resided 
with  them  above  two  years  while  the  British  courts  and  laws  were  open  in 
this  State,  the  accounts'  due  some  years  before  the  Revolution,  and  the 
persons  against  whom  they  are  brought,  able  to  pay  them,  those  accounts 
appear  in  their  consequence  of  too  important  a  nature  for  this  board  to 
determine  upon,  and  therefore  they  must  refer  them  to  the  legislature, 
and  especially  as  it  appears,  the  delay  can  be  no  injury  to  the  claimant, 
who  acknowledges  he  may  not  be  sufficiently  informed  yet,  of  the  true 
state  of  some  of  the  accounts,  and  therefore  this  board  cannot  think  them- 
selves at  liberty  to  make  any  provision  for  the  same."  He  admitted  that 
he  and  Robert  Norris,  of  London,  were  the  joint  and  several  attorneys  of 

the  said  Charles  Pinkney,  and  that  they  acted  for  him,  under  a 
[•332]  power  •of  attorney,  dated  the  26th  day  of  May,  1784,  whereby  the 

said  Charles  Pinkney  constituted  the  defendant,  and  the  said 
Robert  Norris,  his  attorneys  jointly  and  severally  for  him,  and  in  his  name 
and  to  and  for  the  proper  use  and  benefit  of  the  said  Miles  Brewton's 
estates,  to  sue  for,  and  recover  from  the  said  Sir  James  Wright,  all  such 
sum  and  sums  of  money,  as  were  due  and  owing  from  him,  to  the  estate 
of  the  said  Miles  Brewton  :  that  he  had  obtained  such  letters  of  adminis- 
tration of  the  goods  and  credits  of  the  said  Miles  Brewton  as  in  the  said 
bill  mentioned,  but  that  he  had  obtained  the  same  as  being  necessary  to 
enable  him  to  recover  the  said  demand  against  the  said  Sir  James 
Wright,  for  the  benefit  of  the  estate  of  the  said  Miles  Brewton,  and  apply 
the  money  made  payable  thereby  in  discharge  of  a  debt,  due  from  such 
estates  of  the  said  Miles  Brewton  to  him  the  defendant ;  and  that  when 
the  said  Charles  Pinkney  remitted  the  said  promissory  note  to  the  defend- 
ant, he  directed  the  defendant  to  obtain  payment  thereof  from  Sir  James 
Wright,  and  to  retain  thereout,  in  respect  of  the  debt  due,  from  the 
estate  of  the  said  Miles  Brewton  to  the  defendant,  the  sum  of  1400/. 
sterling :  that  in  October,  1784,  he  applied  to  Sir  James  Wright  for  pay- 
ment of  the  money  due  on  the  said  note,  amounting  to  13,263/.  ^.  9d. 
currency,  or  1894/.  lis.Sd.  sterling;  that  in  the  course  of  three  following 
months,  he  had  several  conferences  with  the  said  Sir  James  Wright,  on 
the  subject  of  the  said  demand,  who  did  not  deny  the  same  to  be  justly 
due,  but  requested  to  have  time  to  advise  with  his  friends  on  the  subject 
of  the  said  debt,  concerning  which  he  informed  the  defendant,  he  in- 
tended to  apply  to  Parliament  for  relief;  and  that  the  defendant  accord- 
ingly indulged  Sir  James  Wright  with  time,  until  the  9th  of  January, 
1785,  when  the  defendant  received  a  letter  from  Sir  James  Wright  of  that 
date,  wherein  he  informed  the  defendant,  that  after  having  maturely  c<hi* 
sidered  the  subject,  he  had  resolved  on  applying  to  Parliament,  and  if  the 
defendant  thought  proper,  he  might  commence  an  action  against  him  for 
the  recovery  of  the  same :  that  the  defeodanti  as  administrator  of  Milea 
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Brewton,  accordingly  commenced  an  action  against  Sir  James  Wright,  in 
April,  1785,  to  which  in  June  following,  Sir  James  Wright  pleaded  a 
sham  plea,  but  in  the  month  of  November,  1785,  the  defendant  obtained 
judgment  in  the  action  for  1932/.  6s,  2d,  sterling ;  that  then  Sir  James 
Wright  died;  and  proceedings  being  commenced  to  revive  the 
judgment  against  the  ^plaintiffs  as  his  executors,  to  which  they  [*333] 
pleaded,  the  cause  came  on  to  be  tried,  and  the  defendant  recov- 
ered a  verdict,  and  judgment  was  entered  on  the  I9th  day  of  July,  1786; 
that  then  the  plaintiffs  brought  a  writ  of  error,  which  was  ordered  to  be 
non-prossed,  it  appearing  that,  on  the  defendant's  agreeing  not  to  proceed 
by  original  in  the  action  against  Sir  James  Wright,  his  attorney  had . 
undertaken  to  bring  no  writ  of  error  ;  after  which  the  defendant  applied 
to  the  plaintiffs  to  know  whether  they  would  pay  the  debt ;  and,  on  their 
refusal,  commenced  an  action  on  the  said  judgment,  which  action  was 
still  depending.  He  admitted  that  the  confiscated  property  of  Sir  James 
Wright  had  been  sold,  and  that,  by  the  act  of  the  assembly  of  Georgia, 
directions  had  been  given  for  applying  the  produce,  in  the  first  place,  ^ 
in  payment  of  such  debts  as  should  be  proved  against  such  effects,  to  the 
satisfaction  of  the  commissioners;  but  he  did  not  know  of  any  steps  taken 
towards  proving  this  particular  debt,  subsequent  to  the  before-mentioned 
entry  of  the  board  of  commissioners.  He  admitted  that  Charles  Pinkney 
was  a  member  of  the  American  Congress,  but  insisted  that  he  ought,  not- 
withstanding, to  be  at  liberty  to  resort  to  the  plaintiffs,  as  executors  of 
Sir  James  Wright,  for  payment  of  the  debt,  more  especially  as  Sir 
James  Wright,  in  his  lifetime,  received  considerable  sums  of  money  from 
the  British  government,  in  part  satisfaction  for  the  loss  which  he  sus- 
tained by  the  confiscation  of  his  property  in  America. 

After  the  coming  in  of  this  answer,  a  motion  was  made,  23d  January, 
1788,  A)r  an  injunction,  which,  after  a  long  argument  (which  is  reported  in 
Hen.  Blackstone's  Rep.  Com.  Pleas,  136),  was  granted. 

Afterwards,  the  defendant  Pinkney  put  in  an  answer,  in  which  he 
stated  his  application  to  the  commissioners,  and  the  minutes  of  the  board, 
as  the  same  appears  in  the  answer  of  the  defendant  Nutt,  and  that  he 
considered  the  same  as  a  total  rejection  of  his  claim  upon  Sir  James 
Wright's  estates,  although  the  commissioners  did  not  think  proper  to 
declare  the  same ;  for  which  reason  he  did  not  make  any  application  to 
the  legislature,  he  being  well  assured  and  convinced,  that  such  applica* 
tion  would  not  have  been  attended  with  any  success ;  and  that,  upon 
inquiry  of  the  best-informed  officers  of  the  government,  he  had  received 
assurances,  that  no  provision  would  ever  be  made  for  this  claim  ; 
*and  that,  upon  such  claims  as  had  been  admitted  on  the  confis-  [*334] 
cated  estates,  no  equivalent  payment  ever  had  been,  or  probably 
ever  would  be  made,  from  the  dissipated  state  of  their  funds;  and  that 
defendant  had  made  application  to  the  auditor  for  claims  against  confis* 
cated  estates  in  the  said  State,  who  sent  him  a  certificate  of  the  said 
minutes,  and  also  another  certifiate,  by  which  he  certified,  that  he  had 
never  settled  the  above-mentioned  or  any  other  claim  of  Miles  Brewton's 
executors,  against  Sir  James  Wright's  estate,  and  also  that  no  provision 
had  been  made  by  the  legislature  for  settling  the  same,  and  for  the  rear 
sons  assigned  by  the  commissioners,  as  before  stated,  no  provision  can  or 
will  be  made  for  it  by  the  State  of  Georgia ;  and  the  defendant  further 
said,  that  it  was  always  out  of  the  power  of  the  representative  of  the  said 
Miles  Brewton,  to  obtain  payment  of  the  said  note  from  the  State  of  Geor- 
gia.   He  admittiMi  that  his  father  was  a  member  of  the  proyinoial  Con- 
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gress,  in  opposition  to  the  government  of  Great  Britain,  and  in  several 
other  offices  in  the  American  government,  and  was  openly  and  avowedly 
in  opposition  to  the  British  government.  He  further  said,  that  his  father 
and  himself,  as  citizens  of  Carolina,  or  himself  as  a  member  of  Congress, 
could  not  avail  themselves  of  any  fund  provided  by  the  State  of  Georgia 
for  payment  of  this  demand,  any  more  than  the  subjects  of  any  other  State 
in  amity  with  Georgia,  the  States  being  perfectly  distinct,  and  that  he 
had  used  all  methods  in  his  power  to  no  effect.  The  other  facts  stated  in 
this  answer,  were  much  the  same  with  those  in  the  answer  of  the  defend- 
ant Nutt.     This  answer  was  not  replied  to. 

Mr.  Attorney 'General^  Mr.  Hardinge,  Mr.  Graham^  and  Mr.  Richards^ 
for  the  plaintiffs.  The  equity  of  this  case  is,  that  Sir  James  Wright  has  had 
all  his  property  in  Georgia  confiscated,  was  himself  a  banished  man,  and 
that  the  fund  to  which  the  creditors  should  resort,  is  that  confiscated  prop- 
erty in  the  hands  of  the  State  of  Georgia. 

In  order  to  enable  the  executors  of  Brewton  to  sue  Sir  James  Wright, 
personally,  they  should  show,  that  they  have  exhausted  every  method  in 
their  power,  to  recover  against  his  estate     Upon  the  application  of  Pink- 

ney  to  the  commissioners,  they  refused  the  claim,  as  the  executor, 
[*335]  Charles  Pinkney  the  elder,  had  ^become  a  British  subject ;  but 

this  determination  was  not  absolute,  that  he  ought  not  ultimately 
to  recover ;  they  only  referred  him  to  the  legislature,  to  which  he  never 
applied,  because  he  says,  it  would  have  proved  useless  if  he  had  ;  but  he 
did  not  avail  himself  of  the  other  method  he  had  in  his  power.  He  could 
have  gone  to  a  jury,  and  obtained  a  certificate,  and  if  he  takes  on  himself 
to  forbear  taking  these  steps,  he  cannot  come  upon  Sir  James  Wright  per- 
sonally; and  his  executors  have  a  right  to  have  the  injunction  continued. 
The  equity  of  the  case  is  very  simple,  that  the  person  who  has  access  to  a 
fund  for  the  payment  of  his  debt,  to  which  the  debtor  has  not  access,  shall 
make  it  available  before  he  comes  upon  the  debtor  personally.  It  is 
against  natural  justice  in  the  creditor  to  say,  you  shall  lose  your  pledge, 
and  you  shall  pay  me  the  money,  because  I  will  not  have  recourse  to  the 
pledge.  And  natural  justice  also  requires,  that  the  proof  shall  rest  upon 
the  creditor,  because  none  but  he  can  know  whether  he  has  applied  to 
the  proper  fund  or  not.  The  Confiscation  Act  pointed  out  the  methods  in 
which  creditors  were  to  proceed  against  the  confiscated  estates,  and  by 
omitting  to  follow  which,  the  creditor  loses  his  remedy.  When  the  com- 
missioners refused  redress,  Pinkney  should  have  applied  to  the  legisla- 
ture; if  they  did  not  relieve  him,  he  should  have  brought  an  action 
against  the  commissioners.  Not  having  pursued  those  measures,  he  cannot 
sue  here.  It  comes  on  precisely  upon  the  same  ground  it  did  before,  and 
upon  which  your  Lordship  ordered  the  injunction.  In  FoUiot  v.  Ogden^ 
1  Blackst.  Rep.  Com.  Pleas,  123,  they  were  both  loyalists ;  Lord  Lough- 
borough there  approved  of  what  your  Lordship  had  done  in  the  former 
stage  of  this  cause,  and  agreed  that  where  the  first  fund  is  fraudulently 
not  resorted  to,  that  would  be  a  good  ground  of  equity.  In  this  case, 
there  is  no  doubt  recourse  might  have  been  had  to  the  first  fund.  Charles 
Pinkney  is  a  leading  man  in  the  assembly ;  and  his  not  obtaining  a  reme- 
dy, was  a  collusion  with  the  State.  With  respect  to  precedenU;  the 
peculiarity  of  this  case  takes  it  out  of  precedents.  It  was  compared  to 
the  case  of  Houldiich  v.  Mist,  I  Pr.  Wms.  695,  but  that  case  does  not 
apply.  In  Arnold  v.  Holker^  in  the  Exchequer,  it  appeared  that  Holker 
had  obtained  a  certificate ;  a  great  part  of  the  argument  turned  on  his 
having  used  dqe  diligence,  and  be  iy«s  ordered  in  (he  first  place  tp  make 
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his  certificate  available.  It  is  not  an  easy  thing  to  compare  this 
to  any  other  case.  It  does  not  ^resemble  the  case  of  bankruptcy  [*3S6] 
or  insolvency,  because  there  the  party  is  discharged  ;  but  suppose 
a  party  to  die,  indebted  by  mortgage  and  simple  contract,  the  Court,  on 
behalf  of  the  simple  contract  creditors,  might  compel  the  mortgagee  to 
abide  by  his  mortgage,  if  sufficient.  It  is  said,  that  where  a  man  has  two 
securities,  he  may  avail  himself  of  either ;  but  in  the  ordinary  case,  where 
that  is  true,  the  debtor  is  master  of  all  the  funds,  and,  therefore,  there  is 
no  justice  in  his  telling  the  creditor  that  he  shall  abide  by  one  of  them. 
Here  Sir  James  Wright  was  no  longer  master  of  the  fund  in  Georgia,  and 
the  debtor  not  being  master  of  both  funds,  Pinkney  may  be  paid  out  of 
that  fund ;  and  it  would  be  impossible  to  recover  back  anything  he  may 
have  been  paid. 

Mr.  Solicitor-General,  Mr.  Mansfield^  Mr.  Stanley,  and  Mr.  Steel,  for 
the  defendants.  The  bill  admits,  by  its  principle,  that  there  is  no  ground, 
at  law,  to  say  that  the  debt  is  destroyed  ;  then  there  must  be  some  ground 
of  equity  upon  which  they  call  upon  this  Court  to  dissolve  the  debt,  and 
this  is,  that  by  the  Confiscation  Acts  in  America,  Sir  James  Wright's 
property  is  confiscated,  liable  to  his  debts  due  to  good  and  faithful  citizens 
of  the  State,  such  of  whom  as  had  claims  were  to  bring  actions  within 
twelve  months,  and  that  the  acts  contain  certain  methods  of  proceeding, 
but  except  the  claims  of  persons  unfriendly  to  American  freedom.  And 
the  bill  states,  that  the  creditor  Pinkney  was  well  affected  to  America, 
and  that  defendant  Nutt  was  a  limited  administrator  aud  creditor  of 
Pinkney. 

The  question,  is,  whether  supposing  them  to  be  well  affected  to  America, 
they  were  bound  to  apply  to  the  State  of  Georgia  for  a  proportion  of 
this  property.  We  do  not  admit  that  Brewton  was  himself  such  a 
creditor  as  could  apply  to  the  State ;  and  if  he  could  not,  it  was  liot 
likely  his  executors  should.  What  they  maintiiin  is,  that  the  character 
of  the  defendants  obliged  them  to  resort  to  the  State ;  and  that  Sir  James 
Wright,  though  able  to  pay  a  creditor,  who  treated  with  him  on  the 
ground  of  a  personal  contract,  has  a  right  to  compel  him  to  resort  to 
that  fund,  and  to  reduce  him  to  the  delay  necessary  to  bring  that  fund 
to  effect. 

*lf  this  equity  can  be  maintained,  it  must  be  so,  though  no    [*337] 
more  had  been  confiscated  than  was  sufficient  to  discharge  the 
debt ;  and  if  that  fund  was  ten  pounds  less  than  the  debt,  that  the  creditor 
be  paid  the  debt  minus  ten  pounds ;  and  that,  too,  where  the  creditor  treated 
for  a  personal  contract. 

There  are  no  cases  in  this  Court,  except  those  in  which  diligence  is 
by  their  nature  required,  in  which  the  creditor  has  been  answerable  for 
neglect.  If  he  takes  a  bill  of  exchange,  he  must,  from  the  nature  of  the 
instrument,  use  diligence ;  but  if  he  takes  a  mortgage,  the  Court  has 
never  called  upon  him  for  diligence,  but  he  may,  notwithstanding  any 
neglect  on  his  part,  sue  at  law,  returning  the  securities. 

The  case  in  Peere  Williams  (Holditch  v.  3fist)  appears  to  apply  to 
this  case :  the  Lord  Chancellor,  there,  thought  the  creditor  ought  not  to 
be  restraind  from  proceeding.  What  is  the  case  of  a  bankrupt?  The 
law  never  supposes  that,  because  a  man's  property  is  taken  away  from 
him,  he  is  discharged  from  paying  his  debts  ;  notwithstanding  that,  you 
may  sue  him :  the  certificate  would  be  no  discharge,  but  that  an  aoi  of 
Parliament  has  said  it  shall.  What  is  the  case  of  a  person  attainted? 
He  may  be  taken  in  execution,  yet  he  can  have  no  property ;  and  the 
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reason  is,  became  a  man  undertakes  in  all  cases  to  pajr.  There  is  no 
case  where  a  surety  has  endeavored  to  compel  the  creditor  to  sue  the 
principal.  We  deny  that,  in  this  case,  there  is  a  fund  that  can  be  tnade 
available  to  pay  this  demand  ;  they  should  have  proved  that  the  fund  is 
larger  than  the  debt.  The  injunction,  in  this  case,  went  on  the  ground 
that  Pinkney's  answer  was  not  come  in.  Arnold  v.  Holker  went  no 
further  than  this,  that  Holker,  having  property  of  the  debtor  in  his  hands, 
it  should  be  seen  what  could  be  made  of  it,  and  that  Arnold  should  pay  the 
rest  and  costs.  As  to  not  being  able  to  put  the  fund  in  Sir  James  Wright's 
possession,  it  is  sufficient  that  the  contract  was  for  prompt  payment,  no 
change  in  Sir  James  Wright's  circumstances  can  make  any  diflerence. 
Sir  James  Wright's  execulors  having  sufficient  assets  to  pay  this  demand, 
they  might  as  well  refuse  payment  on  any  other  ground  as  that  they  set 
op.  Suppose  the  case  such,  that,  if  Sir  James  Wright  was  sent  to  jail, 
it  would  be  total  ruin  to  him ;  the  Court  could  not,  on  that  ground,  restrain 
the  creditor.  Here  was  no  agreement  to  take  the  remedy 
[•338]  out  of  any  specific  part  of  the  'property.  Supposing  these  per- 
sons were  not  such  as  could  apply  to  the  Stale  of  Georgia,  or 
h.td  not  opportunity,  what  would  be  the  case  then  ?  And  in  fact  Brewton, 
though  at  first  he  was  an  enemy  to  the  taxation  of  America,  was  really  a 
friend  to  this  country,  and  was  coming  hither  to  settle  with  his  family, 
but  they  were  lost  at  sea.  This  is  an  attempt  to  compel  his  executors 
to  apply  to  the  State  of  Georgia,  to  take  this  sum  under  such  terms  as 
they  shall  choose  to  impose.  Mr.  Hardinge  said  that  the  Confiscation 
Act  required  the  creditor  to  apply  to  the  State  for  this  debt,  but  there  is  no 
such  term  as  require  in  the  act.  If  this  be  so,  the  case  wants  some  con- 
tract at  law,  by  which  the  creditor  is  to  be  deprived  of  his  right  of  suing 
in  such  way  as  he  thinks  proper.  What  are  the  acts  of  confiscation  as  to 
Sir  James  Wright  ?  Acts  of  injustice,  depriving  a  debtor  of  his  property ; 
but  that  still  cannot  affect  the  rights  of  creditors.  The  fund  provided  in 
America  is  called  a  pledge:  if  it  be  considered  so,  it  is  decisive  for  the 
defendants.  There  is  no  case  where  a  creditor,  having  a  pledge,  is  bound 
to  make  the  most  of  it,  before  he  can  proceed  personally  against  the 
debtor,  unless  he  is  bound  to  do  so  by  contract,  or  by  the  nature  of  the 
pledge.  We  know  very  little  of  this  pledge,  but  that  the  certificates  are 
to  be  paid  at  seven  years'  distance.  Therefore,  according  to  this  argu- 
ment, nothing  is  to  be  paid  on  this  demand  till  the  expiration  of  seven 
years.  The  equity,  in  this  case,  if  admitted,  would  be  very  uncertain,  as 
it  might  depend  on  the  compensation  Sir  James  received  from  this  coun- 
try ';  for,  if  his  losses  were  compensated,  ought  he  not  to  pay  his  debts 
arising  from  personal  contracts?  If  there  had  been  any  ground  to  contend 
that  the  fund  in  America  was  the  primary  fund  in  this  case,  it  might  have 
been  used  at  a  defence  at  law.  The  question,  which  was  the  primary 
fund,  is  a  question  at  law.  In  the  case  of  Kempt  v.  Antili  (ante,  vol.  ii. 
p.  II),  an  injunction  was  refused  to  stay  an  action  on  a  bond,  on  the 
ground  that  the  debtor's  estate  was  confiscated  in  America. 

Mr.  Attomey^Generaly  in  reply.  It  is  contended  that  Brewton,  the 
original  creditor,  had  not  an  opportunity  of  applying  under  the  confisca- 
tion acts,  and  that  Pinkney  was  in  the  same  predicament,  not  being  friend- 
ly to  America.  As  to  the  first,  we  have  it  in  proof,  that  Brewton  was 
a  member  of  the  first  Congress ;  and  both  Pinkney  and  his  son, 
[*330]  the  present  defendant, 'were  friendly  and  took  part  with  America. 
It  is  contended,  that  the  original  contract  was  a  mere  personal 
contract  of  Sir  James  Wrighu    But,  in  a  variety  of  cases,  it  happens 
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that  circumstances  vary  the  nature  of  contracts.  The  natites  were  the 
only  persons  who  could  have  benefit  under  the  coniiscat'iou  acts:  no 
foreigners  couid  have  any  benefit,  especially  Sir  inmes  Wright,  who  was 
banished ;  the  confiscated  estate,  therefore,  partakes  of  the  nature  of  a 
pledge,  in  the  power  of  the  creditor;  and  if  a  man  has  a  pledge,  and 
does  not  mean  to  avail  himself  of  it,  he  must  give  it  up:  if  it  happens 
that  he  cannot  give  it  up,  he  is  in  the  situation  of  a  person  who  wishes  to 
avail  himself  of  both  remedies.  Here  Piiikney  did  avail  himself  of  these 
effects.  It  is  objected,  there  was  no  requisition  to  Pinkney  to  avail  himself 
of  the  pledge;  but  that  is  done  away  by  his  having,  in  fact,  betaken 
himself  to  it,  and  only  having  deserted  it  from  the  fear  that  it  would  not 
be  available.  It  is  objected,  that  there  is  uo  principle,  that  if  a  man  has 
lost  all  his  property  in  one  country,  that  he  shall  not  be  pursued  on  a 
transitive  contract  in  another  country ;  or  that  his  being  deprived  of  prop- 
erty should  be  no  reason  for  his  not  being  liable  to  his  contracts ;  but 
our  own  acts  of  Parliament,  as  to  bankrupts,  show  this  has  been  thought 
to  be  consistent  with  natural  justice.  So,  in  the  case  of  attainder,  if  the 
act  of  attainder  provided  for  the  payment  of  the  debts  of  the  person 
attainted,  it  would  be  a  parallel  case  ;  and,  in  that  case,  I  should  contend 
that  the  creditor  must  first  apply  under  the  act,  before  he  could  personally 
sue  the  debtor.  In  the  present  case,  there  was  property  sufficient  in 
America  to  pay  the  debt.  We  do  not  charge  the  defendant,  Pinkney, 
with  any  collusion  with  the  State  of  Georgia :  but  object,  thai  he  did  not 
follow  up  his  application  there  as  he  ought  to  have  done,  before  he  could 
come  personally  on  Sir  James  Wright. 

Lord  Chancellor  said,  he  was  still  of  the  same  opinion  as  he  was  be- 
fore as  to  the  equity  in  general ;  for,  if  a  creditor  here  had  a  fund  in  a 
public  treasure  provided  for  payment  of  his  debt,  and  .would,  notwith- 
standing, pursue  the  debtor  personally,  it  would  be  the  most  unconsci- 
entious case  possible.  (8)  (a) 

(3)  See,  however,  Hold  itch  v.  Mist,  1  P.  W.  695,  and  Lord  Eldon  C.'s  convincing  argn* 
menis  to  the  contrary,  in  Wright  v.  Simpson,  6  Ves.  726,  727,  el  seq.  730,  731,  732,  &c.,  and 
note  (2),  antea,  326. 

(a)  See  Eden  on  Tnjunct.  (2d  edit.)  62 ;  Kcmpe  v.  Aniill,  2  Bro.  C.  C.  U  ;  Peters  v.  Er- 
▼ing,  3  Bro.  C.  C.  64;  Polliot  ».  Oeden,  1  H.  B.  123,  and  in  Error,  3  T.  R.  726;  4  Bro, 
P.  C.  Ed.  Toml.  in  ;  Dudley  v.  Folliot,  ih.  714  ;  Wrieht  v.  Simpson,  6  Ves.  714. 

[In  several  of  (he  above  cases,  Lord  Tharlow,  Lord  Kenyon,  and  Lord  Loughboroush 
(the  last  extra  judicially),  expressed  a  decided  opinion  in  favor  of  the  relief  prayed  by  tae 
bill ;  upon  the  principle,  that  if  a  case  were  made  by  which  it  appears,  that  there  is  in  the 
hands  of  the  creditor,  either  possession  of  the  estate  in  fact,  or  tne  clear  means  of  effecting 
that  possession,  he  ought  to  be  called  on  so  to  do,  or  at  least  the  Court  should  interpose  : 
the  creditor  not  having  the  power  of  assigning  to  the  debtor  those  means  which  he  had  of 
aflTecting  the  property.  In  the  last  of  the  above-cited  cases,  the  bill  was  the  same  as  in  the 
present,  and  it  was  also  against  creditors  of  Sir  J.  Wright ;  it  was  dismissed  upon  the  cir- 
cumstances, as  it  did  not  appear  that  the  creditor  had  the  clear  means  of  making  his  demand 
effectual  a^nst  the  fund  ari>ing  from  the  confiscation.  But  Lord  Eldon  at  the  same  lime, 
in  one  of  tne  most  luminous  and  convincing  judgments  extant,  expressed  his  dissent  from 
the  principles  of  the  former  opinions ;  his  Lordship  thoui^ht,  that  as  it  could  not  be  con- 
tended, that  under  such  circumstances  the  personal  liability  of  the  debtor  is  taken  away,  so 
it  could  not  be  law,  that  under  such  circumstances  the  remedies  resulting  out  of  that  lialiility 
should  he  restrained  by  confining  the  remedies  to  particular  funds,  or  by  confining  them 
altogether  as  to  the  oerson,  till  the  creditor  has  had  recourse,  not  to  all  the  funds  of  the 
debtor,  but  to  some  of^his  funds,  which  funds,  in  the  original  constitution  of  the  debt,  and 
the  transaction  forming  the  relation  of  debtor  and  creditor,  the  debtor  did  not  propose,  nor 
the  creditor  receive,  as  the  funds  to  be  charved  by  the  rontracr.  That  considering  it  as  a 
pledge,  if  the  effect  of  the  contract  was,  that  he  should  have  all  the  remedies  belons^ing  to 
the  nature  of  a  pledge,  and  also  personal  responsibility,  it  was  questionable  whether  the 

rive  the  creditor  to  the  pledge,  i    ' 


Revolution  would  have  operated  to  drive  the  creditor  to  the  pledge,  and  to  compel  him  to  give 
up  the  other  remedy  at  the  instance  of  the  debtor;  but  that  the  difiicultv  was  much  en- 
hanced, when  the  pledge  is  not  given  to  the  creditors  by  the  contract,  but  tfirown  to  him  by 
an  act  not  his  own.  —Sden.] 
As  to  marshalling  securities  in  general,  see  1  Story,  Eq.  Jut.  eh.  13,  9  633,  et  seq. 
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If  the  defendant,  by  any  unfair  pleading,  had  misled  them,  it  would  be 

different ;  but  here  he  has  stated   his  application  to  the  State  of 

[*340]  Georgia  fairly,  and  its  failure  of  success;  and  wherever  *a  party 

throws  itself  on  the  defendant's  answer,  by  not  replying  to  it,  he 

must  take  whatever  the  defendant  swears  to  be  true. 

But,  as  he  really  thought  the  application  made,  even  now,  might  be 
available,  he  ordered  the  cause  to  stand  over,  to  make  an  application  to 
the  State  of  Georgia.  (4) 

(4)  When  the  cause  came  on  finally,  the  Lord  Chancellor  ordered  the  money  to  be  paid 
over  to  Nutt,  upon  his  giving  security  to  refund  it,  if  the  decree  should  be  against  him. 
Lord  Eldon  C.  observes  on  this,  that,  if  his  Lordship's  doctrine  was  correct,  there  was  no 
ground  to  direct  such  security  to  be  given.  Vide  6  Ves.  719,  731,  and  note  (2),  aniea, 
p.  826. 
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[Vide  S.  C.  upon  the  first  occasion,  1  Ves.  jun.  189,  &c.]    LincolnVIon-Hail. 

3d  August. 

(Reg.  Lib.  1790.  B.  fol.  683.  b.) 

A  feme  covert  having  a  settlement  of  a  real  estate,  and  money  in  the  funds,  the  rents  and 
dividends  to  be  paid  to  her,  and  as  she  should  from  time  to  ume  direct,  with  a  contingent 
remainder,  in  failure  of  issue  to  herself,  conveys  the  whole  jointly  with  her  husband  as  a 
security  for  the  husband's  debts,  the  conveyance  must  be  carried  into  execution  by  a  court 
of  equity.  (1) 

Bt  lease  and  release,  dated  5th  and  6th  May,  1785,  being  a  settlement 
subsequent  to  the  marriage  of  the  defendant,  Thomas  Vernon,  with  Anna- 
Maria  his  wife,  the  said  Thomas  and  Anna-Maria,  in  pursuance  of  a 
decree  of  the  Court  of  Chancery,  released  to  the  defendants,  Smith  and 
Leader,  a  messuage  in  Garland-Alley,  Bishopsgate-street,  in  trust,  to 
permit  said  Anna-Maria  to  receive,  or  otherwise  during  the  life  of  said 
Anna-Maria,  to  pay,  apply,  and  dispose  of  the  rents  and  profits  unto  such 
person  or  persons,  in  such  shares  and  proportions,  manner  and  form,  and 
to  and  for  such  uses  and  purposes,  as  she,  the  said  Anna-Maria  Vernon, 

(1)  Lord  Thurlow  had  in  this  case  a  most  anxious  desire  to  find  any  principle  of  a  court 
of  equity  strong  enoueh  to  protect  the  property  against  the  improvident  act  in  question ;  and 
this  earnest  wish  led  nis  Lordship,  in  ttie  first  instance,  to  dount  whether  the  direction  "  from 
time  to  time  "  did  not  restrain  a  sweeping  simultaneous  appointment.  (See  the  report  in 
1  Ves.  jun.  194.)  The  point  of  law  was,  however,  too  strong  to  be  contended  with  ;  and,  as 
a  married  woman  was  in  a  court  of  equity  treated  as  the  absolute  owner  of  property  given 
to  her,  or  accordioe  to  her  appointment,  absolutely  (which  implied  every  right  of  alienation), 
so,  at  last,  Lord  Thurlow  struggled  hard  in  the  principal  case  to  induce  Mrs.  Vernon  to 
exercise  her  right  with  a  more  provident  care  than  she  at  first  appeared  inclined  to  do. 
'*  Whilst,  howiever,  the  wax  was  yet  warm  upon  the  deed,  the  creditors  of  the  husband  got 
a  claim  upon  it  by  an  informal  instrument :  and  the  same  Judge,  who  had  made  such  efforts 
to  protect  her,  was,  upon  authority,  ohligea  to  withdraw  that  jprotection."  Vide  per  Lord 
Eldon  C,  9  Ves.  493,  494  ;  11  Ves.  221,  222  ;  18  Ves.  634;  2  Meriv.  487,  &c.  Lord  Thur- 
low then  suggested,  that  such  improvident  acts  might  be  prevented  in  future,  by  the  intro- 
duction  of  words  positively  restrictive  of  any  such  sweeping  alienation  ;  and.  for  the  first 
time,  tried  the  experiment  in  the  settlement  of  Miss  Watson,  wherein  he  nimself  was  a 
trustee.  Lord  Elaon  C,  after  often  observing  this,  states,  in  1S17,  that  "  Lord  Alvanley, 
who  followed  Lord  Thurlow,  thought  it  a  valid  clause  ;  and  so  it  has  remained  ever  since." 
Vide  in  Jackson  v.  Hohbouse,  2  Meriv.  487,  488,  and  the  preceding  references,  passim. 
The  earliest  cases,  and  the  course  of  judicial  impression  upon  these  subjects,  will  be  found 
interspersed,  ubi  supra ;  and  the  Ekulor  has  now  little  more  than  to  refer,  in  particular 
(agreeably  to  the  notes  of  Lord  Redesdale),  to  Grigby  r.  Cox,  before  Lord  HardwicKe,  1  Ves. 
617,  and  to  Frederick  v.  Hartwell,  before  Sir  L.  Kenyon,  M.  R.  (lately  reported,  I  Cox,  193.) 
He  should,  however,  state  that  he  has  already  shortly  observed  upon  the  subjects  in  question 
in  his  notes  upon  Hnlme  ».  Tenant,  Fraser  v.  Baillie,  antea,  1  vol.  16,  618,  519,  and  Fetti* 
place  V,  Gorges,  antea,  8. 
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should  by  any  writing  or  writings,  under  her  proper  band,  from  time  to 
time,  direct  or  appoint,  and  in  default  of  such  direction,  then  into  the 
proper  hands  of  the  said  Anna-Maria,  [to]  and  for  her  sole  and  separate 
use ;  and  afler  the  decease  of  the  said  Anna-Maria,  then  upon  trust  for 
such  person,  for  such  estate  and  estates,  in  such  shares  and  proportions, 
and  for  such  uses,  and  [charged  and]  chargeable  with  such  sums,  and 
subject  to  such  powers,  provisions,  declarations,  limitations,  and  agree- 
ments, and  in  such  manner  and  form  as  the  said  Anna-Maria  Vernon, 
whether  covert  or  sole,  by  any  deed  or  instrument  in  writing,  with  or 
without  power  of  revocation,  to  be  by  her  [duly  (2)]  executed,  under  her 
hand  and  seal,  in  the  presence  of  two  or  more  credible  witnesses,  should 
direct,  limit,  or  appoint;  and  in  default  thereof,  and  as  to  such  part 
whereof  there  should  be  no  appointment,  in  trust  for  the  said  Anna-Maria 
Vernon,  her  heirs  and  assigns  forever.  And  it  was  by  the  said  indenture 
witnessed,  that  the  said  trustees  should  stand  possessed  of  2531/.  four 
per  cent,  bank  annuities,  mentioned  in  the  said  decree,  during  the  life  of 
the  said  Anna-Maria,  to  pay  and  apply  the  dividends  unto  such 
persons,  and  in  such  shares  and  ^proportions,  manner  and  form,  [*341] 
and  to  and  for  such  uses,  intents,  and  purposes,  as  the  said  Anna- 
Maria  Vernon  should,  by  any  writing  or  writings,  under  her  hand,  direct 
and  appoint,  and  in  default  thereof,  to  pay  the  same  into  the  hands  of  the 
said  Anna-Maria  Vernon,  for  her  sole  and  separate  use;  and  after  the 
decease  of  the  said  Anna-Maria  Vernon,  to  sell  the  same,  and  pay  and 
apply  the  money  arising  therefrom,  to  and  amongst  all  and  every  the  child 
and  children  of  the  said  Anna-Maria  Vernon,  by  the  said  Thomas ;  and 
in  case  there  should  be  no  child,  or  all  of  them  should  die  under  twenty- 
one,  unmarried,  then  to  such  uses  as  said  Anna-Maria  Vernon  should  by 
any  deed  or  instrument,  in  writing,  under  her  hand  and  seal,  executed  in 
the  presence  of,  and  attested  by  two  or  more  credible  witnesses,  direct  or 
appoint ;  and  in  default  thereof,  for  the  executors  and  administrators  of 
said  Anna-Maria  Vernon. 

The  defendant,  Thomas  Vernon,  was  a  trader,  and  dealt  with  the 
plaintiffii,  who  were  bankers,  in  the  way  of  their  trade,  and  applied  to 
them  to  accept  and  pay  such  drafts  as  he  should  draw  upon  them,  or 
make  payable  at  their  house,  which  they  consented  to ;  but  in  1785, 
being  considerably  in  advance  on  his  account,  they  required  him  to  give 
them  security,  which  he  proposed  to  do  upon  this  separate  property  of 
the  wife's ;  and  by  indenture,  dated  5th  August,  1785,  made  between  the 
said  defendant,  Thomas  Vernon,  of  the  first  part ;  the  defendant,  Anna- 
Maria  Vernon,  of  the  second  part;  and  the  plaintiffs,  of  the  third  part; 
reciting  the  settlement  of  the  5th  May  preceding,  it  was  witnessed,  and 
Thomas  Vernon  thereby  covenanted  to  supply  plaintiffs,  their  executors 
and  administrators,  with  cash  sufficient  to  pay  and  discharge  all  drtifls,  or 
bills  drawn  or  made  payable  by  him  at  their  banking-house,  or  which 
should  become  due  or  payable;  and  defendant,  Anna-Maria  Vernon,  did, 
by  virtue  and  in  pursuance  of  her  power,  direct  and  appoint  that  the  rents 
and  profits  then  due,  or  to  become  due,  in  respect  of  the  premises,  should, 
during  her  life,  be  paid,  by  the  trustees,  to  the  plaintiffs ;  and  from  and 
afler  her  decease,  the  trustees  should  stand  seised  thereof,  to  the  use  of 
plaintiffs ;  and  she  also  directed  and  appointed,  that  the  interest  and  divi- 
dends then  due,  of  all  the  253U.  four  per  cents.,  should  be  paid  by 
the  trustees   to   plaintiffs,  and  immediately  after  her  decease,   without 

(2)  The  word  in  the  Reg.  Book  is,  "  duly  »  —  not "  only.»» 
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[*342]  issue,  should  belong  to,  and  the  trustees  should  be  ^possessed 
thereof,  for  ihe  use  of  the  plaintiffs,  upon  trust,  in  case  default 
should  be  made  by  the  said  Thomas  Vernon  in  payment  to  plaintiffs,  their 
executors  or  administrators,  of  any  of  the  sum  or  sums  of  money  so  to  be 
advanced  by  them  to  said  Thomas  Vernon;  that  it  should  be  lawful  to 
plaintiffs,  &.C.,  to  sell  the  reversion  in  the  real  estate,  and  the  contingent 
interest  in  the  money  in  the  funds ;  or  to  raise  and  take  up  by  mortgage 
thereof,  so  much  money,  as,  with  the  rents  and  dividends,  should  be 
necessary  for  paying  the  costs  they  should  be  put  to,  and  for  reimbursing 
them  all  sums  in  which  the  said  Thomas  Vernon  should  be  indebted  to 
them,  on  account  of  money  so  advanced  and  interest  thereon,  and  if 
there  should  be  any  surplus,  to  pay  the  same  to  her;  and  the  deed  con- 
tained a  power  of  attorney  from  the  trustees  to  plaintiff,  to  receive  the 
rents  and  dividends,  and  a  covenant  from  plaintiffs,  in  case  they  were  kept 
indemnified,  to  reconvey. 

By  deed-poll,  dated  16th  August,  1785,  under  the  hand  and  seal  of 
Anna-Maria  Vernon,  she,  in  consideration  of  the  marriage,  and  of  love 
and  affection,  and  by  virtue  of  her  power,  directed  the  trustees  to  pay  the 
rents,  and  after  her  decease,  to  stand  seised  of  the  real  estate  to  the  use 
of  her  husband,  in  fee  :  and  also  to  pay  to  him  the  dividends  of  the  money 
in  the  funds ;  and  after  her  decease,  without  issue,  to  stand  possessed  of 
the  principal  in  trust  for  him  absolutely. 

In  November,  L786,  the  plaintiffs  having  discovered  this  deed-poll,  and 
having  observed  that  though  the  deed  of  appointment  extended  to  an  in- 
demnity against  money  paid  upon  drafls,  or  bills  drawn  upon,  or  made 
payable  at  their  house,  by  defendant  Vernon,  that  it  did  not  extend  to  , 
money  paid  for  discount  of  bills  or  promissory  notes,  for  the  accommoda- 
tion of  the  defendant  Thomas,  applied  to  him  for  a  further  security  against 
such  moneys  advanced  by  way  of  discount,  and  by  indentures  of  lease  and 
release,  dated  6th  and  7th  December,  J  786,  the  estate  and  moneys  in  the 
funds  were  made  a  security  for  sums  so  advanced,  or  to  be  advanced. 

The  plaintiffs  afterwards  discounted  several  notes  and  bills  of  exchange 
for  defendant  Thomas,  and  were  1500/.  in  advance  on  his  account,  when, 
in  1788,  a  commission  of  bankruptcy  was  issued  against  him  ;  upon 
[*343]  which,  they  applied  to  the  trustees  to  *pay  the  rents  and  dividends 
to  them,  and  to  join  them  in  the  sale  of  the  reversionary  and  contin* 
gent  interest  of  defendant  Anna-Maria  in  the  real  estate,  and  money  in 
the  funds,  in  order  to  their  indemnification;  and,  upon  their  refusal,  filed 
the  present  bill ;  the  prayer  of  which  was,  that  the  defendant  should  pay 
such  rents  and  dividends,  and  join  in  such  sale. 

Mrs.  Vernon,  in  her  answer,  submitted  that  the  rents  and  profits  of  the 
real  estate,  and  the  dividends  upon  the  money  in  the  funds,  ought  to  be 
paid  into  her  own  hands,  for  her  separate  use,  and  that  they  were  not  liable 
to  the  debts  or  engagements  of  her  husband  ;  and  said,  that  she  did  not 
conceive,  at  the  time  of  executing  the  deed,  that  she  was  conveying  her 
life  estate  and  interest,  but  only  the  reversion  in  case  of  her  death  without 
issue ;  and  therefore  hoped  that  the  trustees  would  be  decreed  to  pay  the 
same  to  her. 

The  cause  came  on  to  be  heard  in  Trinity  term,  1790,  when  it  was 
referred  to  the  Master,  to  report  under  what  circumstances  the  deed 
was  executed  ;  and  the  Master  was  to  examine  the  parties  on  interroga- 
tories. (3) 

(3)  Vide  S.  C.  1  Yes.  jun.  189  - 194.    Sir  J.  Simeon's  MS.  notes  of  the  case,  when  it  so 
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The  Master  reported,  that,  upon  examination  of  witnesses  examined 
before  him  on  interrogatories,  it  appeared,  that  the  deeds  were  executed 
by  the  defendants  Thomas  and  Anna-Maria  Vernon,  freely  and  readily, 
and  that  no  arguments  or  persuasions  were  used,  at  the  time  of  executing 
the  said  deeds,  by  any  person,  to  induce  them  to  execute  the  same ;  but 
that  the  witnesses  did  not  recollect  that  the  deeds  were  read,  or  the  pur- 
port thereof  explained,  to  the  defendant  Anna-Maria;  but  one  of  the  wit- 
nesses (who  prepared  the  deed)  said,  that  it  was  his  constant  practice  to 
read,  or  explain,  to  all  parties  executing  deeds  prepared  by  him,  and  par- 
ticularly to  married  women,  the  nature  and  contents  of  such  deeds;  and, 
therefore,  he  was  induced  to  believe,  that  the  deeds  so  executed  were  read 
or  the  purport  thereof  explained  to  the  defendants,  and  understood  by 
them,  previous  to  the  execution  of  them  ;  and.  that  the  plaintiffs,  upon 
their  examination,  stated  that  the  security  was  executed  upon  the  proposal 
of  Thomas  Vernon,  that  they  had  no  concern  in  the  preparation,  and  that 
they  did  not  know  of  the  preparation  thereof,  until  after  the  ex- 
ecution ;  but,  they  believed,  •the  defendant  Anna-Maria  knew  that  [•344] 
she  subjected  not  only  the  contingent  reversion  of  her  property, 
but  also  the  income  during  her  life,  to  the  payment  of  the  money  which 
was,  or  should  become  due,  from  her  husband  to  the  plaintiffs;  and  that 
no  attempt  was  made,  or  endeavor  used  to  make  her  believe  that  she  was 
only  charging  her  reversionary  interest  with  the  same,  and  said  that  they 
did  not  advance  any  money  to  the  defendant  Anna-Maria  for  joining  in  the 
deeds. 

The  cause  came  on  now  upon  the  Master's  report. 

Mr.  Soiicitor-Generai,  for  the  plaintiffs,  stated  the  facts,  and  argued  that 
a  feme  covert  was,  as  to  her  separate  property,  exactly  in  the  same  state  as 
a  feme  sole;  (4)  and  that  the  payments,  in  this  case,  being  to  be  made  to 
her  from  time  to  time,  could  make  no  difference. 

Mr.  Lloyd^  and  Mr.  Needkam^  for  the  defendants,  said,  the  present  case 
involved  two  questions ;  1st.  Whether  the  Court  will  give  its  assistance 
to  carry  the  voluntary  agreement  into  execution,  even  where  the  woman 
has  received  the  money,  and  the  transaction  is  perfectly  fair.  2d.  Whether 
this  is  a  case  in  which  the  Court  will  lend  such  assistance.  It  is  certainly 
in  the  power  of  a  parent  to  give  a  daughter,  who  is  married,  a  provision, 
which  shall  be  payable  from  month  to  month,  or  at  other  periods,  without 
giving  her  a  power  to  assign  it  over  at  once.  Here  the  legal  estate  is  in 
the  trustees,  to  receive  the  rents  and  interests,  and  to  pay  them  to  Mrs. 
Vernon,  or  to  permit  her  to  receive  them,  which  is  the  same  thing  ;  for 
though  to  permit  a  man  to  receive  rents  and  profits  would,  at  law,  be  a 
good  use,  here  the  use  would  be  executed  in  the  trustees.  The  title  of  the 
plaintiffs  is  equitable  and  voluntary,  and  with  full  notice  that  she  was  a 
married  woman;  and  the  bill  states,  that,  previous  to  the  transaction,  the 
plaintiffs  had  trusted  Vernon  as  far  as  they  dared. 

Mrs.  Vernon  was  an  infant,  and  a  ward  of  this  Court,  when  Vernon 

came  on,  contain  the  following  passages :  "  And  though  the  settlement  was  made  in  the 
Master's  office,  when  the  husband  was  insolvent,  with  a  view  to  put  everything  out  of  his 
power,  and  to  settle  on  her  and  her  children,  yet  Lord  Thurlow  said,  there  was  nothing  to 
prevent  her  executing  the  power  in  favor  of  her  husband,  and  as  she  had  pledged  it,  it  must 
answer  the  husband's  debts  as  far  as  the  life-inleresl  extended  ;  and  the  words, /rowi  time  to 
Ume,  made  no  difference,  but  affected  her  whole  life-interest.  Bein^,  however,  pressed  by 
Mr.  Lloyd,  he  referred  it  to  the  Master,  to  see  if  the  deed  was  fairly  made :  though  the 
Solicitor-General  opposed  it  strongly,  as  there  was  no  particular  objection,  on  the  ground  of 
fraud,  stated  in  the  pleadings."  ^        „ 

<4)  See  the  references  in  note(l),  anUa,  340,  especially  18  Yes.  434,  and  Foley  v.  Burnell, 
antea,  1  vol.  274,  with  the  Editor's  notes  (2)  ibid.,  and  Fettiplace  v.  Gorges,  antea,  8. 
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carried  her  off  to  Scotland.  It  was  agreed  between  him  and  her  friends, 
that  he  should  have  part  of  her  fortune,  upon  settling  the  rest  upon  her 
and  her  children.     Upon  this,  he  made  a  proposal  by  which,  had  it  been  . 

carried  into  execution,  she  could  not  have  appointed  it  in  this  waj. 
[•345]  When  your  Lordship  •referred  it  to  the  Master,  he  disapproved  it, 
and  the  present  settlement  was  afterwards  made.  There  are  many 
cases  where  the  husband's  proposal  has  been  considered  as  the  agreement. 
In  such  a  case  your  Lordship  will  never  permit  the  trustees  to  be  con- 
verted from  trustees  for  her,  to  trustees  for  the  plaintiffs. 

The  trusts  are,  that  they  shall  permit  and  suffer  her  to  take  the  rents 
from  time  to  time ;  the  proposals  were,  that  they  should  pay  them  into 
her  own  hands ;  she  was  a  married  woman,  and  the  Court  intended  it 
should  be  a  provision  from  quarter  to  quarter,  as  the  rents  and  interest 
were  paid.  It  was  intended  as  a  maintenance,  but  the  Court  could  not 
intend  that  she  should,  by  one  stroke,  put  an  end  to  her  future  sub- 
sistence, but  only  that  she  should  appoint  the  dividends  as  they  became 
due. 

If  this  is  not  so,  it  would  be  of  no  use  to  put  in  trustees  into  these  settle- 
ments. Here,  the  defendant  has  disposed  of  her  provision  without  their 
intervention,  and  swears  that  she  was  not  informed  the  conveyance  extend- 
ed further  than  her  reversionary  interest. 

In  Allen  v.  Papworth,  1  Vesey,  163,  (5)  where  it  was  held  the  wife 
might  appoint  her  separate  property  for  the  husband's  debts,  she  had  the 
whole  property ;  it  was  not  intended  as  a  maintenance.  The  inference 
from  Grighy  v.  Cox,  S.  B.  518,  is,  that  if  ihe  words  there  had  been  as  they 
are  in  this,  "  to  pay  from  time  to  time,"  the  wife  could  not  have  conveyed 
it  away.  In  Machorro  v.  Stonehouse^  cited  in  Hulme  v.  Tenant  (ante,  vol. 
i.  p.  18),  the  purchaser's  bill  was  dismissed;  that  case  is  well  worth  con- 
sidering, for  Sir  Thomas  Sewel  was  in  great  business  at  the  time  the 
cases  on  the  subject  were  determined,  and  must  have  known  what  was 
done. 

In  this  case,  the  agreement  being  different  from  the  first  proposal,  the 
children  would  be  entitled  to  have  the  settlement  varied. 

As  to  the  propriety  of  carrying  the  agreement  into  execution  ;  it  is  merely 
an  equitable  agreement,  and  the  plaintif&are  applying  to  change  the  terms 
of  it.  If  the  agreement  is  an  improper  one,  the  Court  will  not  carry  it 
into  execution  ;  it  was  executed  either  in  great  distress,  or  under 
[•346]  the  control  of  her  •husband,  and  the  deeds  were  prepared  from  the 
instructions  of  the  husband  alone ;  by  her  answer  it  does  not  appear 
she  knew  what  was  done ;  the  plaintiff  knew  she  was  to  receive  no  com- 
pensation for  it. 

If  the  wife  conveys  her  separate  property  to  the  husband  himself,  without 
doubt  that  will  not  avail ;  yet  there  is  no  positive  law  that  such  a  convey- 
ance shall  be  set  aside. 

If  they  were  failing  in  their  circumstances,  that  -would  be  a  sufficient 
ground  to  set  the  transaction  aside. 

Lord  Chancellor  said,  if  the  point  was  open,  he  should  have  thought 
that  a  feme  covert  who  had  a  separate  estate,  should  not  part  with  it,  with- 
out an  examination,(a)  but  a  feme  covert  had  been  considered  by  the 

(6)  It  is  very  defectively  stated  in  Mr.  Vesey^s  report.  See  it  stated  from  the  Reg.  Book, 
in  the  Editor's  Supplement  to  Vesey,  88,  et  seq. 

(a)  In  Smith  v.  Ewin^,  3  Desaus.  462,  it  is  said,  that  a  married  womanj  who  has  a  separate 
estate,  cannot  part  with  it,  or  charge  it,  in  any  way,  withoat  an  ezaminauon,  as,  by  marriage , 
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Coart,  with  respect  to  the  separate  property,  as  a  feme  sole ;  therefore, 
though  he  had  been  desirous  of  going  as  far  as  he  could,  he  found  he  had 
gone  too  far  upon  a  former  occasion.t  If  a  feme  covert  sees  what 
she  is  about,  the  Court  allows  of  her  alienation  of  her  separate  proper- 
ty.  (6) 

•If  it  was  the  intention  of  a  parent  to  give  a  provision  to  a  child  [•347] 
in  such  a  way  that  she  cannot  alienate  it,  he  saw  no  objection  to  its 
being  done ;  but  such  intention  must  be  expressed  in  clear  terms. 

It  was  referred  to  the  Master,  to  inquire  whether  the  plaintiffs  had  any 
other  security.  (10) 

she  loses  all  the  powers  of  a  feme  sole.  See  also  Watson  v.  Cheshire,  1  McCord,  Ch.  2AI  ; 
Maywood  9.  Johnson,  1  Hill,  Ch.  236.  In  Morgan  v.  Elam,  4  Verger,  375,  it  is  held,  that 
a  married  woman  is  to  be  considered  a  feme  sole,  in  reference  to  her  separate  estate,  only  so 
fiur  as  the  deed  creating  the  estate  has  expressly  conferred  on  her  the  power  of  acting  as  a 
feme  sole.    See  also  Lancaster  v,  Dolan,  1  Rawle,  231  ;  2  Kent  (6th  edit.),  166. 

t  His  Lordship  referred  to  a  case  of  Ellis  v.  Atkinson  [Rep.  postea,  565],  which  came  on 
in  Easter  and  Trinity,  L789,  where  the  limitations  in  the  settlement  were,  that  the  trustees 
should  pay  the  interest  of  2000/.  in  the  funds  into  the  plaintiff  Susannah's  own  hands,  or  to 
such  person  or  persons,  as  she,  notwithstanding  her  coverture,  should,  by  writing,  under  her 
hand,  from  time  to  time,  appoint ;  to  the  intent  that  the  same  should  be  for  her  sole,  separate, 
and  peculiar  use  ;  and  mignt  not  be  subject  to  the  debts,  &c.  of  the  Husband.  The  husband 
and  wife  filed  the  hill,  praying  that  the  trustees  mirht  assign  the  property  to  the  husband. 
It  stood,  as  a  short  cause, 'for  the  last  day  but  one  of  Easter  term,  and  the  wife  attended  in 
Court  to  consent :  (6)  Lord  Chancellor  noubted  very  much  whether  he  could  take  her  onn- 
sent,  but  took  it  de  bene  esse,  and  desired  the  point  might  be  considered  the  next  term,  when 
it  was  argued  much  at  large,  by  Mr.  Solicitor-Greneral,  and  Mr.  HoUist,  for  the  plaintifi*s. 
who  cited  the  case  of  Clarke  v,  Pistor,  and  Nieman  v.  Cartoney,  which  shall  be  stated 
below.  Lord  Chancellor  took  time  to  consider ;  [but  afterwards  decreed  according  to  the 
prayer  of  the  bill.    Vide  postea,  565,  668.]  (7) 

Clarke  «.  Pistor.  Rolls,  26th  March,  1778.  By  settlement,  6th  Feb.  1776,  Bank  stock 
was  coTenanted  to  be,  and  was  transferred  to  trustees,  in  trust  to  pay  the  interest  and  divi- 
dends to  such  persons,  &c.  as  plaintifi*  Margaret  should,  from  time  to  time,  during  her  life, 
notwithstanding  her  coverture,  by  any  note  or  writinir  under  her  hand,  direct  or  appoint,  ana 
in  default  of  appointment,  into  toe  proper  hands  of  jHaintifi*  Margaret,  for  her  separate  use  t 
and  after  her  aeath.  to  transfer  the  stock  to  plaintiff,  the  husband,  absolutely.  ^  On  bill  filea 
by  the  husband  ana  wife,  without  appointment,  (8)  and  on  consent  of  the  wife,  the  Court 
directed  the  trustees  to  transfer. 

Nieman  v.  Cartony,  24th  April,  1771.  A  legacy  had  been  eiven  to  the  wife  for  her  sole 
use.  with  a  power  of^ appointment  bv  will,  and  in  default,  to  her  executors.  It  was  ordered, 
on  ner  consent,  to  be  paid  to  the  husoand. 

It  was  also  said,  in  arguing  Ellis  v.  Atkinson,  that  Lord  Kenyon,  when  at  the  Rolls,  had, 
upon  great  consideration,  in  the  case  of  Mrs.  John  Duller,  (9)  who  was  entitled  to  separate 
property  for  life,  with  remainder  to  her  children,  with  her  consent,  ordered  a  part  to  be  raised 
wr  the  advancement  of  a  child. 

Si)  It  seems  the  examination  of  the  wife  in  ESUis  v.  Atkinson,  and  in  Frederick  v.  Hart- 
1,  1  Cox,  193,  was,  in  each  case,  totally  unnecessary  and  irregular.    Vide  8  Ves.  173, 
174, 175,  183,  ^. ;  10  Ves.  582 ;  13  Ves.  190,  192,  and  the  Editor's  note  to  Fraser  v.  Baillie, 
antea,  1  vol.  618,  619.    Sed  vide  per  Lord  Hardwicke  C,  in  Powlett  v.  Dalaval,  2  Ves. 
669,  670. 
{7}  Correction  in  Mr.  Brown's  copy. 

(8)  So  likewise  in  Allen  v,  Papworth,  1  Ves.  163  ;  but  more  fully.  Supplement  to  Vesey, 
senior,  88,  a  bill  filed  by  husbana  and  wife,  and  a  consequent  decree,  was  held  equivalent  to 
an  actual  appointment. 

(9)  That  case  is  reported  in  1  Cox,  357  (McCarmick  v.  Buller),  and  is  much  observed 
upon  by  Lord  Eldon  C.,  8  Ves.  174,  et  seq.  It  seems  now  of  no  authority.  Vide  8  Ves. 
174,  et  seq. ;  10  Ves.  684, 686,  &c.,  and  the  Editor's  note  to  Fraser  v.  Baillie,  antea,  1  vol. 
618,619. 

(10)  The  Court  ordered  an  account  of  what  was  due  to  the  plaintifis  for  principal  and 
interest  on  any  such  drafts,  notes,  and  bills  of  exchange,  as  were  mentioned  in  the  bill ;  and 
to  inquire  whether  they  had  any  other  securities  in  their  hands  other  than  the  two  deeds  of 
the  16th  August,  1785,  and  7th  December,  1786,  for  securing  the  payment  of  their  debts  ; 
and  what  had  been  received  on  the  same,  and  what  was  become  or  tnem.  And  an  account 
was  directed  of  the  rents  and  profiu  of  the  premises,  and  of  the  interest  of  the  trust-funds 
received  by  the  trustees  since  they  had  notice  of  the  appointment  or  assignment  made  in 
fiivor  of  the  plaintifis.  —  R.  L. 

Whilst  the  Court  was  thus  endeavoring  to  protect  the  property,  the  wife's  improvident  acts 
defeated  its  care.  See  in  note  (1),  antea,  340,  referring  to  9  Ves.  493,  494  ;  11  Ves.  221,222  ; 
18  Ves.  434  ;  2  Meriv.  487,  &c. 

(6)  Sec  Hnlme  0.  Tenant,  1  Bro.  C.  C.  16,  20,  note  (a),  and  21,  notes  (3)  and  (a),  and 
cases  referred  to ;  2  Story,  Eiq.  Jar.  ch.  37,  f  1388,  et  seq.,  and  notes. 


286  Foster  v.  Cook.  [1791. 

Foster  and  Others  v.  Cook  and  Others. 

Lincoln's-Inn-Hall,  3d  August. 

(Reg.  Lib.  1790.  A.  fol.  628.  b.  Entered  Foster  v.  Stopes.) 

Testator  (his  wife  being  enciente)  gave  his  estate  to  trustees,  to  apply  profits  for  the  use  of 
the  child  during  infancy,  and  at  twenty-five  to  the  child  in  fee ;  but  in  case  the  child 
should  die  before  twenty-five  without  leaving  issue,  remainder  over.  The  child  was  still- 
born. After  which  testator  made  a  codicil,  affirming  his  will,  and  died  without  issue. 
Forty-three  weeks  afler  his  decease,  the  widow  is  brought  to  bed  of  a  son  fwho  is  found 
to  be  legitimate).    The  son  cannot  take  the  estate,  but  the  devisees  over  shall  take.  (1) 

In  the  will,  the  testator  gave  his  wife  an  amiuity  ;  she  shall,  notwithstanding,  have  her 
dower.  (2) 

He  also  ordered  the  trustees  to  possess  themselves  of  his  estates  and  substance,  and  to  ]ny 
debts  ;  this  is  a  charge  of  the  debts  on  the  real  estate. 

And  the  assets  shall  be  marshalled  for  the  legatees,  to  let  them  in,  so  far  as  the  personal  es- 
tate has  paid  towards  the  debts. 

[Birth  of  the  posthumous  child  held  no  revocation  of  the  will.]  (3) 

Henry  Cook,  seised  of  freehold  messuages,  d&c.  in  Bucks,  of  the 
yearly  value  of  130/.,  subject  to  mortgages  thereon  ;  aud  also  possessed  of 
two  leasehold  estates  for  long  terms ;  and  of  other  personal  estates  ( Jane, 
his  wife,  with  whom  he  had  intermarried  on  the  7th  June,  1779,  being 
then  enciente  of  a  child),  made  his  will,  22d  June,  1779,  duly  executed 
and  attested  to  pass  real  estate,  and  thereby  gave  to  the  plaintiffs  (the 
trustees)  all  his  real  and  personal  estate  whatsoever,  upon  trust  to  pay  his 
wife  an  annuity  of  50/.  a  year  during  widowhood,  and  in  case  she  should 
marry  again,  then  to  pay  her  an  annuity  of  30/.  only ;  and  testator  de- 
sired his  trustees  to  permit  his  wife  to  have  the  use  of  his  mansion-house, 
and  such  furniture  therein  as  she  should  think  proper,  during  her  widow- 
hood, and  not  otherwise ;  and  he  thereby  ordered  and  directed,  that  the 
child,  wherewith  his  said  wife  was  then  -pregnant,  should  be  nourished 
and  brought  up  with  his  said  wife,  until  it  should  attain  twelve  years  of 
age ;  and  desired  his  trustees  should  improve  and  manage  his  real  and 
personal  estates,  and  all  other  his  substance  and  effects  whatsoever,  in  the 
best  manner  they  could,  for  the  benefit  of  the  said  child  in  all  needful  and 
necessary  support  and  maintenance  whatsoever,  at  their  discretion 
[*348]  (and  gave  particular  directions  *for  the  maintenance  and  educa- 
tion of  the  child  at  different  ages) ;  and  the  testator  then  disposed 
of  his  real  and  personal  estates  in  the  manner  following ;  '*  and  when  my 
child  shall  arrive  at  its  full  age  of  twenty-five  years,  then  I  give,  devise, 
and  bequeath,  all  my  said  real  and  personid  estates  whatsoever,  lands,  ten- 
ements, and  hereditaments,  with  the  rights,  members,  and  appurtenances 
thereto  belonging,  forever ;  but  not  to  sell  or  mortgage  the  same  ;  charged 
and  chargeable,  nevertheless,  with  the  payment  of  the  annuity  bequeathed 
to  my  wife,  by  this  my  will ;  and  in  case  my  said  child  should  happen  to  de- 
part this  life  without  leaving  any  issue,  then,  and  in  such  case  only,  and 
not  otherwise,  I  give  and  devise  all  my  said  real  aud  personal  estate,  to  my 
loving  cousins  George  Foster,  John  Foster,  William  Foster,  Mary  King, 
and  Jane  Marriott  (five  of  the  defendants),  to  hold  to  them  and  their  heirs 
and  assigns  forever;"  and  af\er  giving  to  his  uncle  (the  plaintiff),  Wil- 


(1)  Vide  Sir  J.  Simeon's  MS.  note,  postea,  350. 

'2)  Vide  etiam,  accordingly,  Pearson  v.  Pearson,  antea,  1  vol.  292  ;  French  v.  Davies. 

i^es.  jun.  672;  Strahan  v.  Sutton,  3  Ves.  250  ;  Greatorex  v.  Carey,  6  Ves.  615;  Lord 

Dorchester  v.  Earl  Effingham,  Coop.  Ch.  Ca.  319  ;  and  vide  1  Roper,  Bar.  &  Feme,  555, 


2  V( 


et  seq^ especially  568,  &c.,  670,  &c.,  678,  &c. 
(3)  Vide  Sir  J.  Simeon's  note,  postea,  360. 
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Ham  Fostef,  a  legacy  of  100/.,  to  be  paid  him  within  five  years  after  his 
decease,  and  other  pecuniary  legacies,  the  testator  declared  his  will  to  be, 
that  the  plaintifis  should,  with  all  convenient  speed,  afler  his  decease,  take 
an  inventory  of  his  effects  and  household  goods,  and  possess  themselves  of 
all  his  estates  and  substance,  and  improve  the  same  for  the  benefit  of  his 
said  child ;  and  to  pay  all  his  just  debts,  and  to  keep  an  account  of  all  pay- 
ments or  disbursements  on  account  of  the  trusts,  and  to  render  an  account 
to  said  child  when  thereto  required,  and  to  reimburse  themselves,  &c., 
until  the  child  should  attain  the  age  of  twenty-five  years ;  and  appointed  the 
plaintiffs  executors,  in  trust,  until  the  child  should  attain  twenty-five,  and 
gave  them  power  to  raise  money  for  the  child's  benefit,  and  gave  the  trus- 
tees 10/.  each  for  their  trouble. 

Jane  Cook  was,  on  the  28th  October,  1779,  delivered  of  the  child  of 
which  she  was  enciente  at  the  time  of  the  testator's  making  the  will,  but 
such  child  was  still-born. 

The  testator,  24th  November,  1779,  made  a  codicil  to  his  will,  by 
which  he  gave  to  his  wife  20/.  and  another  legacy,  and  in  case  any  over- 
plus should  remain  in  the  hands  of  his  trustees,  afler  payment  of  all  his 
just  debts  and  legacies,  out  of  his  stock  and  personal  estates,  he  ordered 
such  overplus  to  be  divided  into  two  parts,  and  gave  one  moiety  thereof  to 
his  wife,  and  the  other  moiety  to  the  plaintiffs,  over  and  above 
their  legacies,  and  *desired  that  the  codicil  might  be  annexed  to,  [*349] 
and  make  part  of,  his  last  will  and  testament,  to  all  intents  and 
purposes,  and  be  deemed  and  taken  as  part  thereof. 

Henry  Cook,  the  testator,  died  14th  January,  1780,  without  leaving 
any  issue,  and  without  revoking  his  will,  which  the  plaintiffs  proved  in  the 
Ecclesiastical  Court. 

Jane  Cook,  the  defendant's  widow,  was, delivered  of  a  son  (the  defendant 
Henry  Cook)  on  the  9th  day  of  November,  1780. 

The  testator  was,  at  his  decease,  indebted  by  specialty  and  simple 
contract 

Different  claims  being  set  up,  especially  with  respect  to  the  legitimacy 
of  the  defendant  Henry  Cook,  who  was  born  forty-three  weeks,  except 
one  day,  afler  the  testator's  decease,  and  whom  the  devisees  over  contend- 
ed, to  be,  on  that  account,  illegitimate;  and  the  heir-at-law,  in  case  the 
defendant  Henry  was  illegitimate,  also  claiming  the  whole ;  the  widow 
also  claiming  dower,  and  a  moiety  of  the  residue  of  the  personalty,  if  any : 
the  plaintiffs,  the  trustees,,  filed  the  present  bill,  praying  that  the  will  might 
be  established,  an  account  of  the  personal  estate,  and,  in  case  it  should  be 
insufficient  to  pay  funeral  expenses,  debts,  and  legacies,  that  a  sufficient 
sum  might  be  raised  out  of  the  real  estates  to  make  good  the  deficiency, 
and  that  the  rights  of  the  persons  entitled  to  the  real  and  personal  estates 
might  be  declared. 

The  defendants  having,  by  their  answer,  made  the  claims  imputed  to 
them  in  the  bill,  the  cause  came  on  to  be  heard,  on  the  4th  July,  1783, 
before  the  then  Lords  Commissioners;  when  an  issue  was  directed  to  try 
the  question  of  the  legitimacy  of  the  defendant,  Henry,  by  trying  whether 
Edward  Cook  (who  claimed  to  be  heir,  if  Henry  was  illegitimate)  was  the 
heir-at-law  of  the  testator ;  in  which  issue,  the  said  Edward  Cook  was  to 
be  plaintiff,  and  Henry  Cook  defendant. 

The  issue  was  tried,  and,  by  a  verdict  for  the  defendant  Henry  Cook, 
bis  legitimacy  was  established. 

•The  cause  had  come  on  23d  June,  1784,  upon  the  equity  [•360] 
reserved,  when  the  proper  accounts  were  ordered,  and  further  di- 
rections reserved. 
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It  came  on  now  for  further  directions,  when  three  questions  were 
made ; 

First,  As  to  the  claims  of  Henry  Cook,  and  the  contingent  devisees 
over,  as  to  the  real  estate. 

Secondly,  Whether  the  wife  was  entitled  to  dower  as  well  as  her 
annuity. 

Thirdly,  Whether  the  assets  were  to  he  so  marshalled,  as  to  let  in  the 
legatees  upon  the  real  estate. 

On  the  first  point  — 

Mr.  Soiicitor-Generalj  for  the  infant,  Henry  Cook,  contended  that  he 
had  a  right  to  the  estate.  The  event  has  not  happened,  in  which  the 
testator  has  given  it  over,  which  was  upon  the  child,  of  which  the  wife 
was  then  enciente,  being  born,  and  dying  without  issue,  under  twenty-five 
years  of  age;  the  will  making  this  provision,  and  the  event  not  having 
happened,  the  testator  is  dead  intestate,  and  the  infant  (wjio  is  found  by 
the  verdict  to  be  his  legitimate  son)  is  entitled  as  heir-at-law.  The  codicil, 
being  made  afler  the  child  was  still-born,  could  only  be  referable  to 
those  parts  of  the  will  which  remained,  therefore  no  disposition  was  made 
of  the  real  estate.  In  the  case  of  Miller  v.  Faure^  1  Vesey,  85,  though 
the  first  devise  failed,  the  second  could  not  take  place,  because  the 
event  in  which  it  was  given  had  not  happened ;  and  although  the  con- 
tingency, in  this  will,  is  not  so  clearly  expressed  as  it  there  was,  it  is  a 
contingency,  in  case  the  child  come  into  tase^  and  die  under  twenty-five, 
without  issue,  upon  which  it  is  given  over ;  and  that  contingency  has  not 
happened. 

Lord  Chancellor  said,  he  owned,  it  appeared  to  him  a  desperate  case 
for  the  child.  (4) 

His  Lordship  also  observed,  that  he  saw  no  reason  why  the  widow 
should  not  have  her  dower.  (5) 
[*35l]  *Mr,  Mansfield,  and  Mr.  Hollist,  contended  that,  upon  the  case, 
the  widow  could  not  take  both  the  annuity  and  her  dower.  It  is 
an  annuity  of  50/.  for  life,  if  she  continues  so  long  his  widow;  if  she  mar- 
ries again,  then  only  30/.  a  year.  He  could  not  mean  she  should  have 
this  and  her  dower.  The  trustees  are  to  have  possession  of  the  whole 
estate,  and  out  of  it  are  to  pay  her  the  annuity  ;  which  is  inconsistent  with 
her  having  the  third  part  as  dower.  Her  claim  would  put  the  trustees  out 
of  possession.  This  is  stronger  than  the  modern  cases  that  have  infringed 
upon  the  rule,  that  nothing  but  what  is  express  shall  deprive  a  woman  of 
her  dower.  In  Arnold  v.  Kempstead,  Amb.  466,  it  was  held  the  wife  was 
to  have  no  more  than  the  annuity  out  of  the  estate.  In  Villorreal  v.  Lord 
Galway,  Ambl.  682,  it  was  held,  that  giving  her  dower,  would  disappoint 

(4)  Upon  this  point  [and  the  one  in  the  mareinal  note,  antea,  347],  "  The  Lord  Chancel- 
lor held  clearly,  that  the  child  horn  aAer  the  will  could  have  no  right,  as  there  was  a  dear 
devise  to  others  upon  the  death  and  failure  of  issue  of  the  child  en  ventrej  which  was  ren- 
dered still  stronger  by  the  codicil  attested  to  pass  land,  which  operated  as  a  confirmation  of 
the  will.  And  tnat  nothine  could  serve  him  but  stretching  the  cases  of  implied  revocation 
upon  the  marriage  and  birth  of  a  child  after  a  will,  to  the  case  of  a  child  born  after  the  will, 
prater  fpcm^  though  of  a  marriage  prior  to  the  will,  which  had  been  contended  for  in  some 
cases.  That  there  was  not  the  least  prospect  of  success  on  such  a  case ;  and,  therefore,  de- 
clared the  in  teresU  of  the  parties  in  the  cause  accordingly."  —  From  Sir  J.  Simeon's  MS. 
notes. 

(6)  ^*  Lord  Thurlow  C,  held,  that  she  should  not  be  driven  to  her  election,  but  mi^ht  take 
her  Qower,  and  also  the  benefits  siven  her  under  the  will.  For  that  dower  was  an  inchoate 
right  during  coverture,  which  could  not  be  taken  from  the  wife  but  by  express  language,  or 
an  inference  which  was  irresistible,  amounting  to  declaration  plain.  That  upon  mere  con- 
jecture and  slight  probability,  as  in  this  case,  she  should  not  lose  her  plain  legal  right ;  and 
therefore  decreed  accordingly."  —  From  Sir  J.  Simeon's  MS.  notes.  See  also  the  references 
in  note  (2),  antea,  347. 
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the  will.  Jones  ▼.  ColUer^  Ambl.  730,  is  also  a  strong  x^ase  against  her 
taking  her  dower. 

With  respect  to  the  charge  of  debts,  it  is  not  sufficient,  here,  to  make 
a  charge  upon  the  real  estate.  It  is  only  a  discretionary  power  to  raise 
out  of  the  personalty  sufficient  to  pay  the  debts ;  he  clearly  meant  only 
the  personalty  to  be  liable.  There  is  no  case,  where  the  real  estate  has 
been  devised,  that  the  Court  has  marshalled  the  assets. 

Lord  Chancellor.  With  respect  to  the  charge  for  payment  of  debts, 
he  directs  the  trustees  to  possess  themselves  of  all  his  estate  and  substance 
to  pay  debts;  it  is  a  most  direct  charge,  (a) 

Then  as  to  the  other  point,  the  wife  has  a  charge  upon  the  estate,  para- 
mount the  will ;  she  has  an  absolute  right  to  the  third  part;  it  is  not  his 
to  deprive  her  of  it.  But,  here,  it  is  to  be  gathered  from  circumstances 
that  she  is  not  to  have  it;  and  because  he  gives  all  his  property  to  the 
trustees  I  am  to  gather,  from  his  having  given  all  he  has,  that  he  has  given 
that  which  he  had  not.  So  far  from  a  declaration  plain,  I  have  nothing 
even  to  lead  me  to  think  he  meant  to  deprive  her  of  dower.  She  must, 
therefore,  have  her  dower.  (6) 

And  the  legatees  must  come  upon  the  real  estate,  so  far  forth  as  the 
personalty  has  been  applied  in  payment  of  debts,  t  (G)  (a) 

t  In  Bradford  v.  Foley,  (7)  14tb  August,  1791,  Tempest  Hay,  by  will,  dated  1762,  aAer 
directing  all  his  debts  and  funeral  expenses  to  be  paid,  devised  all  bis  real  estates  to 
♦trustees,  to  the  use  of  his  son  for  life,  remainder  to  his  first  and  other  sons  by  any  [♦352] 
future  marriai^,  in  tail  mail,  with  remainder  to  daughters  as  tenants  in  common,  and 
the  testator  did  declare,  that  if  his  said  son  should  intermarry  with  any  woman  related  to 
his  then  present  wife,  the  uses  limited,  so  far  as  the  same  should  relate  to  the  issue  of  such 
future  marria^,  should  cease  and  determine  ;  and  the  trustees  should  stand  seised  of  all  the 
premises,  to  the  use  of  all  and  every  the  children  of  testator's  brother,  John  Hay,  deceased, 
who  should  be  living  at  the  time  of  his  death,  share  and  share  alike  ;  and  in  case  all  the 
children  of  testator's  ^aid  brother  should  happen  to  die  in  his  the  said  testator's  lifetime,  or  after 
his  death,  without  issue,  he  gave  and  devised  all  his  real  estates  unto  his  own  right  heirs, 
that  is,  such  as  should  be  no  way  related  to  M.  A.  his  son's  then  wife  ;  and  the  testator, 
after  giving  divers  lei?acies  to  persons  named  in  the  will,  directed  the  residue  of  his  personal 
estate  not  therein  before  disposed  of,  to  be  laid  out  in  government  securities,  in  the  names  of 
his  executors,  to  be  settled  and  applied  to  the  same  uses  as  his  real  estates  were  therein 

(6)  Lord  Fedesdale^s  notes  suggest  a  doubt,  whether  the  reports  here,  of  Bradford  v.  Foley, 
and  Webster  v.  Alsop,  are  accurate  ?  The  Editor  cannot  find  any  entry  of  the  first  case  in 
the  Reg.  Book  ;  but  as  Mr.  Brown's  report  of  the  latter  agrees  with  its  enirj-  in  R.  L.,  and 
the  principle  has  been  often  adopted,  both  before  and  after  all  these  decisions,  the  Editor 
sees  no  reason  to  discredit  the  above  note  of  Bradford  v.  Foley.  The  will  in  that  cause,  npoa 
another  point,  is  stated  in  Douglas,  Rep.  K.  B.  63. 

(7)  Reg.  Lib.  1790,  A.  fol.  512,  b.,  which  agrees  with  this  report.  —  Editor. 

(a)  As  to  the  words  which  constitute  a  charge  of  debts,  see  Batson  r.  Lmdegreen,  2  Bro. 
C.  C.  94,  and  notes  ;  Ram  on  Assets,  ch.  28,  §  3,  p.  343  ;  2  Williams,  Ex.  Pt.  4,  B.  1,  ch.  2, 
f  2,  p.  1057. 

(6)  If  a  testator  should  bequeath  property  to  his  wife,  manifestly  with  the  intention  of  its 
bemg  in  satisfaction  of  her  dower,  it  would  create  a  case  of  election.  But  such  an  intention 
must  be  clear,  and  free  from  ambiguity.  And  it  will  not  be  inferred  from  the  mere  fact  of 
the  testator's  making  a  general  disposition  of  all  his  property,  although  he  should  give  his 
wife  a  legacy  ;  for  he  might  intend  to  give  only  what  was  strictly  his  own,  subject  to  dower. 
There  is  no  repugnancy  in  such  a  bequest.  In  order  to  exclude  dower,  the  instrument  con- 
taining the  bequest  ought  to  contain  some  provision,  inconsistent  with  the  claim  to  it.  3 
Wooddes.  Lect.  69,  p.  493  ;  Arnold  v.  Kempstead,  2  Ekien,  237,  and  cases  cited  in  the  notes ; 
I  Eq.  Abr.  218,  B.  1,  pi.  1  ;  Villareal  r.  Oalway,  Amb.  682  ;  S.  C.  1  Bro.  C.  C.  292,  notes ; 
Fuller  V.  Yates,  8  Paige,  326  ;  French  v.  Davies,  2  Ves.  jun.  676,  677  ;  Lawrenee  v.  Law- 
rence, 2  Vern.  366,  and  Raithby's  note ;  1  Swanst.  393,  note ;  Greatorex  v.  Gary,  6  Ves. 
615  ;  Birmingham  r.  Kirwan,  2  Scho.  &  Lef.  452,  453  ;  Pearson  v.  Pearson,  1  Bro.  C.  C. 
292,  and  notes  ;  Harrison  ».  Harrison,  1  Keen,  767.  See  2  Story,  Eq.  Jur.  ch.  30,  S  1038; 
Hill  V.  Hemsworth,  Lloyd  and  G.  Temp.  Piunk.  S7  ;  Hall  9.  Hill,  1  Dru.  &  War.  94  ;  S.  C. 
1  Con.  &  Law.  120  ;  Bailv  v.  Duncan,  4  Monro.  2G5,  266  ;  Hall  r.  Hall,  2  M'Cord,  Ch.  230 ; 
Herbert  o.  Wren,  7  Cranc'h,  370  ;  Adsit  v.  Adsit,  2  John.  Ch.  448  ;  Smith  v.  Kniskern,  4 
John,  Ch.  9  ;  Dickson  r.  Robinson,  Jacob.  503  ;  Shnw  v.  Shaw,  2  Dana,  342 ;  Morgan  v. 
Edwards,  1  Dow  &  Clark,  104  ;  Clancy,  Rights  of  Women,  ch.  6  (Am.  ed.),  p.  241,  242, 
243 :  Grordon  v.  Stevens,  2  Hill,  Ch.  48.  In  respect  to  the  law  of  Massachusetts  on  this 
head,  see  Reed  v.  Dickerman,  12  Pick.  146 ;  Pearson  v.  Pearson,  1  Bro.  0.  C.  299|  n.  (a). 
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before  limited  to;  testator  died,  leaving  issue  his  son  Thomas,  and  leaving  seTexai  cf  the 
defendants,  the  children  of  his  brother  John.  By  the  decree,  on  the  hearing  of  the  cause, 
the  will  was  established,  and  it  was  among  other  things  ordered,  that  the  P«'^°^^^^®_*** 
the  testator  f*     '  *  "  ••  -  •  -....*         .  __  j  f_     _:_    .    _ 


sufficient  1 

was  suhje< ,  _^  „._  , ,  . 

or  a  sufficient  part  thereof  should  be  sold,  and  the  money  arising  from  the  sale  be  applied 
in  making  good  the  deficiencies  ;  and  in  case  any  of  the  creditors  bad  receired  anything  out 
of  the  testator's  personal  estate  toward  satisfaction  of  their  demands,  then  they  were  not  to 
receive  any  part  of  the  money  arising  from  the  said  sale,  till  the  other  creditors  were  paid  up 
equal  with  ttiem. 

The  estate  had  been  sold  ;  and  the  personal  estate  not  being  sufficient  for  payment  of  debts 
and  legacies,  they  were  ordered  to  be  paid  out  of  the  money  produced  by  the  sale  of  the  real 
estate. 

In  Webster  v.  Alsop,  (7)  Rolls,  12th  July,  [and  6th  August,]  (7)  1791,  John  Taylor,  by 
will,  dated  2d  January,  1783,  directed  all  his  just  debts  and  funeral  expenses  to  be  paid  out 
of  his  personal  estate ;  and  if  his  personal  estate  should  not  be  sufficient,  he  charged  his 
real  estate  with  so  much  thereof  as  his  personal  estates  would  not  extend  to  pay ;  and  then 
devised  his  real  estate  to  trustees,  subject  to  annuities  and  other  paymeoU,  to  the  use  of  the 
plaintiff  for  life,  with  remainders  over,  and  gave  several  lepcies  ;  and  the  personal  estate 
proving  deficient,  it  was  declared  that  the  legatees  were  entitled  to  stand  in  the  place  of  tJie 
creditors,  for  so  much  of  the  personal  estate  as  had  been  exhausted  by  them  in  the  payment 
of  their  debts. 

(7)  See  note  (7)  in  the  preceding  page. 
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[Vide  S.  C.  postea,  434,  and    on    rehearing  14  Ves.  356.]      Ldncoln's-Inn- 

Hall,  August  3. 

(No  Entry  on  this  occasion.     Sad  Vide  S.  C.  postea,  434.) 

Gift  of  a  residue,  to  apply  rents,  &c.  to  the  maintenance  of  all  the  children  of  the  testator's 
daughter,  till  the  youngest  should  attain  twenty-one,  then  the  principal  to  be  divided 
amonff  them,  and  the  children  of  such  as  should  lie  dead.  [This  bequest  ultimately  held 
to  include  all  the  children,  bom  or  to  be  born,  and  the  children  of  any  deceased  children, 
until  the  youngest  came  or  age  ;  (I)  but  that  the  clause,  referable  to  the  children  of  such  as 
should  be  dead,  excluded  the  personal  representatives  of  such  as  died  without  children.]  (2) 

Thomas  Chamberlain,  being  seised  and  possessed  of  real  and  personal 
estates,  made  his  will,  22d  July,  1779,  and,  thereby,  devised  bis  real 
estate  in  the  county  of  Oxford  to  trustees,  in  trust  for  his  grandson, 
Thomas  Chamberlain  Hughes,  for  life,  with  remainders  over,  subject  to  an 

annuity  of  100/.  to  his  daughter  Rebecca  Hughes,  for  life,  and  after 
[•353]  giving  400/.  in  •trust,  for  Elizabeth  Cross  for  life,  and  afterwards 

for  her  children,  and  after  giving  directions  touching  2000/.  3  per 
cent,  bank  annuities,  therein  mentioned  to  have  been  appointed  for  the  use 
oftbe  plaintiff  Susannah  Adlam,  and  her  children,  and  directing  that,  in 
case  of  the  death  of  all  her  children  under  twenty-one  and  before  marriage, 
the  said  2000/.  should  revert  to,  and  be  part  of  the  residuum  of  his  personal 
estate ;  the  testator  directed  that  the  rents  and  profits  of  his  houses  in 
Princes  Street,  &c.  and  the  dividends  of  his  moneys  in  the  public  funds, 
and  all  other  his  personal  estate,  except  the  above  2000/.,  should  be  paid 
and  applied  by  the  trustees,  in  the  manner  following ;  unto  each  of  his 
two  daughters,  the  plaintiffs  Susannah  Adlam,  and  Devereux  Kennedy,  to 
each  of  their  separate  use,  the  yearly  sum  of  100/.  during  their  lives,  and 

(1)  and  (2)  Mr.  Brown's  original  report  of  this  part  of  the  case,  and  at  p.  355,  was  most 
erroneous.  The  case  was  not  finally  determined  on  the  present  occasion,  and  the  decision 
was  contrary  to  Mr.  Brown's  statement  when  it  did  take  place.  Mr.  Brown  notices  the 
mistake,  postea,  434. 

The  cause  was  reheard  about  sixteeu  years  afterwards,  before  Lord  Eldon  C,  upon  the 
point  above  alluded  lo  by  note  (2).    See  the  report,  14  Ves.  266. 
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subject  thereto,  to  pay  all  the  rest  and  residue  of  said  last-mentioned 
rents  and  profits,  and  interest,  for  the  maintenance  ^nd  education  of  all 
the  children  of  his  said  three  daughters,  Rebecca  Hughes,  Susannah 
Adlam,  and  Devereux  Kennedy  (except  said  Thomas  Charles  Hughes,  or 
such  of  his  grandsons  as  should  be  in  the  receipt  of  the  rents  of  the  real 
estate),  share  and  share  alike,  until  the  youngest  of  said  grandchildren 
should  attain  twenty-one ;  and  in  the  case  of  the  death  of  any  of  them 
before  the  youngest  should  attain  twenty-one,  who  should  have  been 
married,  and  should  have  at  his  or  her  decease  a  child  or  children,  then 
testator  directed,  that  such  child  or  children  should  be  entitled  to  the 
same  share  which  their  deceased  parents  would  have  received,  in  case 
they  had  respectively  lived  till  the  youngest  of  such  child  or  children 
should  have  attained  twenty-one ;  and  when  such  youngest  child  should 
have  attained  twenty-one,  then  testator  gave  one  full  and  proportionable 
share  of  the  capital  thereof,  to  the  proper  use  of  such  his  said  grandchil- 
dren as  should  be  then  living,  and  the  child  or  children  of  such  as  should 
be  dead.  (3) 

Devereux  Kennedy,  at  the  death  of  the  testator,  had  six  children  (who 
are  plaintiffs) ;  she,  afler  his  decease,  had  another  child,  the  defendant, 
Louisa  Kennedy;  Rebecca  had  only  one  child,  the  plaintiff  Robert  Hughes, 
but  afterwards  had  issue  the  defendant  Sophia  Hughes ;  and  Susannah 
Adlam  had  four  children,  who  were  also  plaintiffs,  but,  afler  his  decease, 
had  two  other  of  the  defendants. 

The  bill  prayed  that  the  rights  of  the  parties  might  be  declared. 

*At  the  hearing,  the  proper  accounts  had  been  directed,  and  [^354] 
further  directions  reserved. 

It  came  on  now  again ;  and  the  question  was,  whether  the  plaintifik, 
being  the  children  of  testator's  three  daughters,  born  at  the  time  of  his 
decease,  were  to  take  exclusively  of  the  defendants,  who  were  born  after 
his  death,  or  they  were  all  entitled. 

Mr.  Mansfield,  and  Mr.  Hollist,  for  the  plaintiffs,  contended  that  the 
construction  of  the  will  could  not  be  extended  further  than  the  children 
born  at  the  decease  of  the  testator.  It  has  been  held,  upon  similar  words, 
only  to  include  children  born  at  the  death  of  the  testator,  Heaihe  v. 
Heatluy  2  Atk.  121.  The  postponing  the  division  till  the  youngest  attains 
twenty-one  will  make  no  difference  ;  where  there  is  a  gifi  to  one  for  life, 
and  then  to  be  divided  among  children,  as  was  the  case  in  Congreve  v. 
Congreve  (ante,  vol.  i.  p.  530),  all  will  take,  but  not  where  the  descrip- 
tion is  the  children  of  such  an  one ;  it  then  only  speaks  at  the  death  of 
the  testator. 

Mr.  SoKcitor-Generaly  and  Mr.  Mitford,  for  the  defendants,  argued  that 
the  devise  extended  to  all  the  children  ;  there  is  no  doubt  that  in  the  case 
of  Mrs.  Adlam,  who  has  an  estate  for  life,  all  her  children  will  take; 
and  it  cannot  be  contended,  that  he  meant  the  will  should  take  a  different 
construction,  with  respect  to  her,  from  the  other  daughters.  The  time  of 
the  division  is  when  the  youngest  shall  attain  twenty-one ;  then  all  born 
before  the  youngest  attains  twenty-one  must  take.  If  any  of  the  chil- 
dren died  before  the  youngest  attain  twenty-one,  their  children  were  to 
take  their  shares ;  but  their  children  might  be  born  afler  the  decease  of 
the  testator,  and  it  would  be  hard,  that  the  grandchildren  born  after 
should  take,  and  not  a  child  born  afler.     The  words  are,  all  and  every 

(3)  "  Who  he  directed  should  be  entitled  to  the  proportioDable  shares  their  deceased  pa- 
rents would  have  been  entitled  to  receive,  in  case  he  or  she  had  been  living  at  ttie  time  of 
such  distribution  ;  and  to  their  executors  respectively." —  R.  L.  1791,  A.  fol.  216,  b. 
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the  children,  which  are  sufficiently  extensive  to  take  in  those  born  after ; 
and  more  properly  refers  to  them,  than  only  to  those  living.  In  the  gift 
of  the  capital,  the  word  then  evidently  refers  to  the  time  of  the  distribution  ; 
and  he  meant  that  such  grandchildren  as  should  be  then  living,  and  the 
children  of  such  as  were  dead,  should  take.     There  is  no  actual  gift  till 

then.  In  Congrrve  v.  Congrtve,  the  words  were,  all  and  every 
[•355]  the  child  and  children  of  Thomas  Congreve,  at  twenty-one.  •That 

case  has  been  often  cited,  and  determined  upon.  At  least,  it  will 
be  open  till  the  youngest  child  then  living  should  attain  twenty-one, 
when  the  division  was  to  take  place.  We  only  ask  it  for  children  under 
that  description. 

Lord  Chancellor,  during  the  argument  said,  (4)  when  the  gift  was 
general,  it  was  always  confined  to  the  death  of  the  testator;  where  there 
is  a  gift  for  life,  or  the  distribution  is  postponed  to  a  future  time,  then 
children  born  during  the  life,  or  before  that  time,  are  let  in.  Congrevt 
V.  Congreve  (a)  seems  a  very  strained  determination  ;  because,  when  the 
first  child  attained  twenty-one,  the  division  must  be  made.  His  Lordship 
finally  determined  (5)  in  favor  of  the  children  alive  at  the  decease  of  the 
testator. 

(4)  The  reporter's  mistake  seems  most  thorough  and  mcomprehensible,  since  the  Lord 
Chancellor  quite  reverses  these  positions,  postea,  436. 

(5)  Not  so,  but  contra.     Vide  S.  C.  postea,  434. 

(a)  1  Bro.  C.  C.  530,  and  see  the  notes,  and  Devisme  v,  Mello,  1  Bro.  C.  C.  537 ;  Atty. 
Genl.  V.  Crispin,  1  Bro.  C.  C.  386. 


Spink  and  Another  t;.  Lewis  and  Others. 

Lincoln's-Inn-Hall,  5th  August. 

(Reg.  Lib.  1790.  B.  fol.  606.  b.) 

Testator  ordered  real  estate  to  be  sold,  and  the  residue  to  be  laid  out  in  the  funds,  to  remain 
for  ten  years,  and  at  the  end  thereof  gave  the  same  to  his  next  of  kin.  (Although  the 
expression  *'  next  of  kin  "  means  j^nerally  those  who  are  so  at  a  testator's  death  ;  (1)  yet 
here  upon  the  intention  the  period  of  vesting  was  held  to  be  at  the  expiration  of  the 
tea  vears.]  The  testator  [therefore]  having  but  one  brother,  who  was  sucn  next  of  kin. 
[at  nis  death]  but  who  died  within  the  ten  years ;'  so  much  as  was  produced  by  the  real 
estate  was  held  to  belong  to  the  heir-at-law  of  the  testator  ;  (2)  so  much  as  was  personal 
going  to  the  representatives  of  the  brother. 

Samuel  Johnson,  seised  of  real  and  possessed  of  personal  estate,  made 
his  will,  9th  February,  1779,  and  thereby  gave  all  his  lands,  &c.  to  the 
plaintiffs  and  William  Johnson,  son  of  his  brother  William  Johnson 
(since  deceased),  and  their  heirs  and  assigns,  in  trust  to  sell  the  same, 
and  directed  the  money  to  be  laid  out  at  interest  in  the  public  funds,  and, 
thereby,  gave  an  annuity  of  8/.  to  Mary  Johnson,  and  also  gave  to  the 
two  grandchildren  of  his  brother  John  Johnson,  an  annuity  of  10/.,  and 
then  ordered  **  the  residue  of  his  personal  estates,  and  the  money  arising 
therefrom,  to  be  vested  in  the  public  fundsj  and  there  be  and  remain  for 
the  space  of  ten  years,"  and,  at  the  end  and  expiration  of  the  said  term,  he 

(0  Vide  (inter  alia)  in  Andenon  v,  Dawson,  16  Vet.  536.    <{  See  Myers  v.  Myers,  2 
M*Cordj  Ch.  214.  ^ 
(2)  Vide  Ackroyd  v.  SmithsoD,  antea,  1  vol.  503,  and  the  Editor's  notes. 
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willed  and  directed  that  the  same,  together  with  the  interest,  and  accu- 
mulated interest  which  should  have  accrued  thereon,  should  be  divided 
into  six  parts,  one  sixth  part  whereof  he  directed  to  be  paid  to  the  said 
William  Johnson,  the  son,  or  to  his  legal  representatives,  and  the  other 
five  parts  thereof  to  be  divided  among  such  of  his  next  of  kin  and  legal 
representatives  as  should  be  then  living,  under  the  usual  and  due  course  of 
representation,  and  appointed  the  plaintiffs  and  the  said  William  Johnson, 
the  son,  joint  executors  of  his  said  will. 

*The  testator  died  the  17th  June,  1779,  leaving  said  William  [*356]  - 
Johnson  the  elder  his  only  brother  and  next  of  kin,  and  leaving 
'  the  defendant  Sarah  Chapman  his  great  niece  and  heiress-at-law. 

The  executors  proved  the  will,  and  sold  the  real  estates,  and  invested 
the  money  in  the  funds,  and,  out  of  the  interest  thereof,  paid  the  annui- 
ties to  the  persons  whom  they  thought  entitled ;  with  respect  to  which 
there  was  a  question  which  does  not  appear,  by  the  decree,  to  have  been 
decided. 

The  period  of  ten  years,  at  the  expiration  of  which  the  division  was  to 
be  made,  expired  17th  June,  1789. 

The  bill  prayed,  that  the  defendants  might  set  forth  what  interest  they 
respectively  claimed ;  which  they  did  by  their  answers ;  and,  at  the  hear- 
ing, it  was  referred  to  the  Master  to  take  the  proper  accounts,  and  to 
report  who  were  the  testator's  next  of  kin,  at  the  time  of  his  decease,  and 
at  the  expiration  of  ten  years  therefrom,  being  the  time  at  which  the  divi- 
sion was  ordered  to  be  made. 

The  Master  reported,  among  other  things,  that,  at  the  time  of  the 
testator's  decease,  William  Johnson  was  the  only  surviving  brother  of  the 
testator;  and  that  his  next  of  kin,  the  17th  June,  1789,  were  the  defend- 
ants Mary  Jarrold  and  Isaac  Johnson,  surviving  children  of  William 
Johnson ;  and  he  reported  that  William  Johnson,  the  brother,  died 
18th  December,  1781,  leaving  the  defendant  Frances,  his  widow  and 
three  children,  viz.  said  William  Johnson,  said  Isaac  Johnson,  and  Mary 
Jarrold;  that  Frances  Johnson  is  the  administratrix  of  William  Johnson; 
and  that  William  Johnson,  the  son,  is  also  dead  intestate,  leaving  the 
defendant  Elizabeth  (now  the  wife  of  defendant  Hastings)  his  widow, 
and  one  child  only,  named  Samuel  (since  deceased) ;  and  that  said  Eliza- 
beth Hastings  is  the  administratrix  of  her  said  late  husband,  and  also  of 
her  son. 

The  cause  came  on  now  for  further  directions  upon  these  questions, 

1st.  Whether,  under  this  will,  the  next  of  kin,  at  the  time  of  the  making 
the  will,  or  at  the  time  of  distribution,  would  take? 

•2d.  If  the  former,  and  that  by  the  death  ofr  William  Johnson  [•SS?] 
the  residue  was  become  lapsed,  whether  there  was  a   resulting 
trust  for  the  heir,  as  to  so  much  of  it  as  was  the  produce  of  the  real 
estate? 

Mr.  Solicitor-General^  as  to  the  first  question,  submitted  that,  accord- 
ing to  the  true  intent  of  the  will,  in  the  events  that  have  happened, 
those  persons  who  would  be  the  next  of  kin  at  the  expiration  of  the  ten 
years  were  to  take.  At  the  time  of  making  the  will,  William  his  brother, 
was  his  sole  next  of  kin,  which  he  must  have  known,  as  he  mentions  him 
in  his  will,  but  he  never  could  mean  him  by  the  word,  amongst,  which 
shows  he  had  in  contemplation  a  number,  amongst  whom  there  could  be 
a  division. 

Mr.  Mansfield,  and  Mr.  Abbot,  for  the  heir-at-law.  The  gifl  of  the 
residue  must  be  construed  to  be  to  the  next  of  kin  at  the  time  of  the 
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decease ;  it  is  immaterial  that  the  testator  has  mistaken  the  number  he 
had  of  nephews  and  nieces,  whom  he  might  probably  think  next  of  kin. 
In  Cro.  Eliz.  576,  the  Court  thought  the  words  related  to  the  death  of 
the  party,  not  the  time  when  it  would  come  into  possession ;  then  it  has 
lapsed,  by  the  death  of  the  next  of  kin,  within  the  ten  years;  and  the 
disposition,  by  that  means,  failing,  so  much  of  it  as  arose  from  real 
estate  must  result,  as  such,  to  the  heir,  as  in  the  cases  of  Digby  v. 
Legard  (3)  (cited  vol.  i.  p.  501),  and  Ackroyd  v.  Smithson  (ante,  vol.  i. 
p.  503). 

Mr.  Fmblanque  (for  Frances  Johnson,  the  representative  of  William 
Johnson,  the  brother  of  the  testator,  and  Elizabeth  Hastings,  the  widow 
of  Johnson  the  son),  contended  that,  if  William  Johnson  was  entitled, 
as  next  of  kin  at  the  time  of  the  testator's  decease,  his  representatives 
must  be  entitled  now.  The  whole  fund  is  converted  into  personalty,  and 
must  pass  as  such,  as  in  the  case  of  Mallabar  v.  Mallabar,  For.  78 ;  and 
Durour  v.  Motteux,  I  Yes.  320,  where  it  was  held  not  ^o  be  a  resulting 
trust  for  the  heir.  Whatever  would  go  to  the  executor,  if  he  were  not 
excluded,  must,  where  he  is  so,  go  to  the  next  of  kin.  In  this  case, 
if  not  excluded,  the  executor  must  have  taken  the  whole,  in  Digby  v. 
Legard,  and  Smithson  v.  Ackroyd,  the  real  estate  was  converted  into 
personalty,  only  for  certain  purposes ;  but  here  it  was  converted  for  all 

purposes. 
[*358]     *Lord  Chancellor  (during  the  argument)  said,  it  was  plain  the 

testator  meant,  by  next  of  kin,  some  class  of  persons  of  whom  it  was 
doubtful  whether  they  would  live  ten  years,  and  it  was  meant  that  they  should 
pass  through  that  chance.  The  question  was,  whether  he  was  at  liberty 
to  take  notice  that,  at  that  time,  he  had  but  one  brother.  If  he  had  had 
several  brothers,  and  nephews,  sons  of  brothers,  there  would  not  have 
been  a  doubt,  that  the  division  must  have  been  among  such  of  them 
as  survived  at  the  end  of  the  ten  years ;  and  if  the  brother  would  have 
taken,  had  he  lived,  dying  within  the  ten  years,  it  would  be  undis- 
posed of.  (a) 

At  the  close  of  the  argument,  he  said  [the  produce  of  the  real  estate] 
appeared  to  him  to  be  lapsed ;  and  he  did  not  see  how  the  heir  could  be 
disappointed.  The  decree  therefore  declared,  that,  by  the  disposition  of 
the  rest  and  residue  of  the  testator's  personal  estate,  or  the  money  arising 
therefrom,  the  produce  of  the  real  estate,  as  well  as  persona]  estate,  was 
intended  to  pass  ;  but  that  William  Johnson,  the  only  next  of  kin  of  the 
testator  living  at  his  death,  having  died  before  the  end  of  ten  years  from 
the  death  of  the  testator,  the  disposition  of  five  sixths  of  that  fund  hath 
lapsed,  and  [such  five  sixth  parts  are]  to  be  considered  as  undisposed  of: 
and  so  much  thereof  as  arose  from  the  real  estate  belongs  to  the  heir-at- 
law  of  the  testator,  and  so  much  as  hath  arisen  from  the  personal  estate 
belongs  to  the  representative  of  William  Johnson  [the  elder],  the  sole  next 
of  kin  [subject  to  the  distribution  after  mentioned] ;  and  the  Master  was 
directed  to  inquire  how  much  had  arisen  from  each  fund ;  (4)  and  the 

(3)  Vide  3  Cox,  P.  W.  22,  note,  last  edit.,  and  the  Editor's  notes  to  Ackroyd  «.  Smithson, 
and  Fletcher  r.  Anhbumer,  antes,  1  vol.  495,  602. 

(4)  So  much  as  arose  from  the  real  estate  was  to  be  carried  over  to  the  account  of  the  tes- 
tator's heir-at-law ;  and  one  third  part  of  whatsoeTer  should  be  found  to  have  arisen  from 

(a)  The  meanini^  of  "  next  of  kin"  always  is,  those  who  are  so  at  the  time  of  the  death  of 
the  testator.  Anderson  v.  Dawson,  16  Yes.  637  ;  and  therefore  where  an  estate  for  life  has 
been  given,  with  such  a  limitation  over,  the  description  has  been  held  to  comprise  such  as 
were  testator's  next  of  kin  at  the  time  of  his  death,  not  at  the  time  of  the  limitation  taking 
effect.    Masters  v.  Hooper,  post,  vol.  iv^  207 ;  Doe  «.  Lawson,  3  East,  278.  ^  Eden, 
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other  sixth  part  was  declared  to  belong  to  the  personal  representative  of 
William  Johnson  the  son.  (6) 

the  personal  esttte  was  to  be  paid  to  the  personal  representative  of  W.  J.  the  elder ;  one 
other  third  part  to  Jarrold  and  wife,  in  right  of  the  latter  ;  and  the  rcmaininff  third  part  to 
J.  Johnson.  The  unsold  real  estate  was  directed  to  be  sold  ;  and  it  was  declared,  that  one 
sixth  part  of  the  proceeds  belonged  to  Elizabeth  Hastings  [the  personal  representative  of 
W.  Johnson  the  son],  and  that  the  remaining  five  sixth  parts  thereof  belonged  to  the  tes- 
tator's heir-at-law.  —  Reg.  Lib.  The  above  small  additions  between  brackets  in  the  text, 
are  from  the  same  source. 

(6)  See  Fletcher  v.  Ashbumer,  1  Bro.  C.  C.  502,  603,  and  note  (a),  and  cases  cited  ;  Ack- 
-'   V.  Smithson,  1  Bro.  C.  C.  603,  614,  515,  and  note  (b),  and  cases  cited. 
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Knox  v.  Sikmonds. 
[Vide  S.  C.  1  Yes.  jud.  369.]    Lincoln 's-Inn-Hall,  6th  August. 

(I) 

The  submission  to  an  award  was,  that  it  should  be  made  on  or  before  the  first  day  of  Mich- 
aelmas term :  the  time  was  enlarged  till  the  first  day  of  Hilary  term.  The  award  was 
made  on  the  first  day  of  Hilary  term :  it  is  good,  and  the  word  "  till "  is  for  this  purpose 
inclusive.  (2)  Where  there  is  a  non-performance  of  an  award,  the  proper  motion  is  that 
the  party  may  stand  committed ;  not  for  an  attachment ;  but  tne  notice  of  motion  must  be 
served  personally. 

This  was  a  bill  filed  to  be  discharged  from  a  purchase,  to  a  very  con- 
siderable amount,  on  account  of  the  value  of  the  estate  being  very  inferior 
to  the  price  agreed  to  be  paid,  by  means  of  gross  misrepresentations  on 
the  part  of  the  vendor,  and  his  agents. 

•As  the  articles  stated  to  be  misrepresented  were  very  numer-  [•359] 
ous,  and  the  evidence  from  which  the  misrepresentation  was  to  be 
gathered  was  very  long  and  complicated,  it  was  agreed  by  the  parties  to 
refer  it  to  arbitration :  it  was  accordingly  referred,  and  a  submission 
entered  into  by  the  parties,  to  the  award  which  should  be  made :  but  the 
submission  did  not  contain  the  words,  **  and  undertake  to  perform,"  and 
the  award  was  to  be  made  on  or  before  the  first  day  of  Michaelmas 
term. 

The  parties  went  before  the  arbitrator ;  and  the  matter  taking  a 
great  deal  of  time,  the  time  for  making  the  award  was  enlarged,  upon 
motion  in  Michaelmas  term,  by  consent,  till  the  first  day  of  Hilary 
term. 

The  arbitrator,  finding  several  articles  of  the  purchase  rated  at  too  high 
a  value,  but  that,  on  the  other  hand,  several  articles  were  thrown  in,  and 
no  price  charged  for  them,  by  which,  upon  the  whole,  the  purchase  was 
not  overrated,  confirmed  the  purchase;  but  directed  the  purchase^money 
to  be  paid  by  instalments. 

The  time  for  payment  of  the  first  instalment  being  past,  and  the  money 
not  paid,  two  motions  were  made ;  one  on  the  part  of  the  plaintiflf,  to  set 
aside  the  award ;  the  other  on  the  part  of  the  defendant  for  an  attachmvit 
for  non-performance  of  the  award. 

The  two  motions  came  on  together,  on  the  20th  June  last. 

Mr.  Solicitor-Getieraly  Mr.  Mansfield,  and  Mr.  Hollist,  supported  their 

(1)  There  is  no  entry  in  R.  L.  as  upon  this  occasion  ;  but  the  award  was  made  an  order  of 
court  on  the  31st  of  October  following.  —  R.  L.  1790,  A.  fol.  618,  et  seq. 

(2)  Vide  Rex  v.  Stevens,  6  East,  244,  et  seq. 
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motion  for  setting  aside  the  award,  on  two  grounds ;  Ist.  That  the  award 
was  formally  defective,  it  not  having  been  made  in  due  time,  by  which 
means  the  arbitrator's  authority  was  gone.  The  award,  at  first,  M'as  to 
have  been  made  on  or  before  the  first  day  of  Michaelmas  term  ;  the 
enlarged  time  was,  until  the  first  day  of  Hilary  term,  which  is  exclusive  of 
the  day  on  which  the  award  was  made  ;  the  award,  therefore,  was  void ; 
all  the  cases  hold  the  word  till  to  be  exclusive  of  the  day.  NickoUs  ▼. 
Ramsey^  2  Mod.  280,  was  a  release  of  all  actions  till  26th  April ;  this  was 
held  to  be  no  bar  to  an  action  upon  a  bond  dated  on  that  day  So  in 
JBligh  V.  Trefrey^  Palm.  531,  where  it  was  from  Michaelmas  1  Charles, 
to  Michaelmas  2  Charles  ;  and  it  was  argued  there  could  not  be 
[•360]  two  Michaelmas  days  in  one  year.  *Newman  v.  Beaumond,  Owen, 
50.  Second,  (3)  upon  the  ground  of  a  mistake  in  the  arbitrator, 
who  ought  not  to  have  set  the  articles  in  the  purchase,  which  were  thrown 
in,  against  the  overcharge  in  the  other  parcels.  This  they  argued  at 
great  length,  from  the  particular  circumstances  of  the  case ;  and  said, 
that  the  mistake  of  the  arbitrator,  either  in  matter  of  fact  or  of  law,  was  a 
good  reason  for  setting  aside  the  award,  (3)  as  appears  by  the  case  of 
Ridout  v.  Painct  3  Atk.  494,  although  no  bill  will  lie  against  the  arbi- 
trator, but  only  against  the  party  in  whose  favor  the  award  is  made. 
3  Atk.  644. 

Mr.  Attorney-General,  and  Mr.  Douglas ,  for  the  defendant,  in  support 
of  the  award,  said,  upon  the  formal  objection,  that  the  order  for  enlarging 
the  time  merely  meant  to  substitute  the  second  day  named  for  the  first; 
that  is,  the  first  day  of  Hilary  term,  for  the  first  day  of  Michaelmas  term ; 
a  mere  erasure  of  the  former,  and  an  insertion  of  the  latter.  As  an 
award,  therefore,  bearing  date  on  the  first  day  of  Michaelmas  term  would 
have  been  undoubtedly  good,  so  is  the  award  bearing  date  the  first  day  of 
Hilary.  The  word  until  is  inclusive  or  exclusive,  according  to  the  nature 
of  the  case  :  where  it  is  until  the  delivery  of  the  deed,  it  is  exclusive ; 
but,  where  it  is  to  a  time  to  come,  it  is  inclusive  of  the  day  named.  It  is 
like  the  word  from,  which  has  been  held  to  be  either  inclusive  or  exclu- 
sive. In  Pugh  v.  The  Duke  of  Leeds,  Cowp.  715,  the  word  from  was 
held  to  include  the  day  of  the  date  of  the  leases.  Lord  Mansfield  there 
pronounced  a  very  solemn  judgment ;  and  if  this  is  so  in  respect  to  the 
terminus  a  quo,  the  construction  must  be  the  same  as  to  the  terminus  ad 
quern.  If  the  word  is  at  all  equivocal,  the  construction  which  will  sub- 
stantiate the  act  of  the  party  must  prevail.  But  there  are  other  cases, 
especially  those  on  the  poor  laws,  in  which,  in  order  to  support  the  settle- 
ment, the  word  U7i^i7  has  been  held  to  be  inclusive;  as,  The  King  v. 
Navestock,  Burrow's  Settl.  Cases,  719  ;  Bolt,  387  ;  The  King  v.  Syder- 
stone,  Caldecott  Cas.  19;  The  King  v.  Skiplam,  Mich.  27  Geo.  3;  1 
Durnford  and  East,  490. 

They  also  went  at  large  into  the  subject  of  the  second  objection,  and 
argued  that  the  award  was  proper,  and  ought  not  to  be  set  aside.  (3) 

Mr.  Solicitor-General,  in  reply,  admitted,  that  the  word  until  is  inclu- 
sive or  exclusive,  according  to  the  subject ;  but  that  it  is  naturally 
[*361]  •exclusive,  appears  from  6  Co.  94  b. :  this  is  illustrated  by  the 

(3)  See  the  report  in  1  Ves.  jun.  369,  et  per  Lord  Eldon  C,  18  Yes.  449.  His  Lordship 
there  says.  "  The  rule  as  to  mistake  is,  that  where  there  is  clear  and  distinct  evidence  of 
mistake,  the  natare  of  it,  and  that  it  was  made  oat  to  the  satisfaction  of  the  arbitrators,  as 
to  which  Lord  Thurlow  insisted  on  having  their  affidavit,  courts  both  of  law  and  equity 
will  interpose ;  the  one  by  setting  aside  the  award,  the  other  by  refusing  to  make  it  a  ruk 
of  court." 
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cases  from  the  poor  laws,  where,  it  being  necessary  that  there  should 
be  a  service  for  a  year  to  obtain  the  settlement,  the  word  has  been 
held  inclusive  for  that  purpose.  In  the  case  of  Pugh  and  The  Duke  of 
Leeds,  the  authorities  cited  would  hardly  maintain  the  position  ;  but  the 
principle  will  bear  it  out,  by  a  presumption  that  the  lease  was  executed 
the  last  moment  of  the  day.  With  respect  to  arbitrations  at  nisiprius,  it 
18  always  held  exclusive. 

2.  If  the  arbitrator  has  made  a  clear  mistake  of  the  law,  the  award  roust 
be  set  aside.  Whether  the  Court  set  aside  the  award  or  not,  it  is  discre- 
tionary whether  it  will  grant  an  attachment. 

Lord  Chancellor  said,  he  thought  it  impossible  to  impeach  the  award 
in  this  way  :  that  it  was  an  enlargement  of  the  time  in  statu  quo,  and, 
therefore,  must  include  the  first  day  of  Hilary  term  ;  (a)  and  being  satis- 
fied with  the  award,  upon  the  circumstances  of  the  case,  he  ordered  it  to 
stand.  (6) 

The  motion  for  the  attachment  stood  over,  and  was  afterwards  waived, 
and  this  day 

Mr.  Attorney-General  moved,  that  the  plaintiff  might  stand  committed 
for  non-performance  of  the  award. 

The  notice  of  motion  had  been  given  to  the  clerk  in  court,  not  to  the 
plaintiff  personally. 

Lord  Chancellor  said  he  had  inquired  into  the  practice,  and  that  this 
was  the  proper  motion,  not  a  motion  for  an  attachment ;  that  he  had 
copies  of  many  submissions ;  that  it  was  true  they  contained  the  words, 
'*and  undertake  to  perform;'*  but  if  a  submission  was  by  parol,  it 
.would  amount  to  a  promise  to  perform,  upon  which  an  action  would 
lie. 

But  the  service  of  notice  must  be  personal,  not  on  the  clerk  in  court ; 
the  cause  being,  by  the  reference,  out  of  court. 

But  on  service  of  a  writ  of  execution  of  the  order,  and  personal  service 
of  notice  of  motion,  a  motion  for  an  attachment  might  be  made,  though 
there  was  no  submission  to  perform  the  award,  or  the  submission  was  not 
made  a  rule  of  court,  (c) 

(a)  Kjd  on  Awards  (Am.  ed.),  137.  138.  As  to  the  time  when  awards  should  be  returned, 
see  1  Metcalf^L  Perkins's  Dig.  Tit.  Arb.  and  Award,  4  3  (a)  ;  2  Smith,  Ch.  Pr.  (Am.  ed.) 
419. 

[The  onestion,  whether  the  word  until  should  be  construed  ezclusiye  or  inclusive  of  th« 
day  to  which  it  is  applied,  was  very  elaborately  discussed,  in  The  King  v.  Stevens,  6  Elast, 
244.  It  was  contended,  that  it  must  he  considered  as  exclusive,  upon  the  authority  of  Nich- 
oHs  V.  Ramsden.  2  Mod.  280,  and  Newman  v.  Beaumond,  Owen,  60.  and  by  analogy  to  the 
word  unto,  whicn,  in  The  King  v.  Gamlingay,  3  T.  R.  613,  was  holden  to  be  ezclusiye  of 

5 lace.  The  Court,  however^  upon  the  ground  that  the  words  to,  from,  until,  &c.  were  evi- 
ently  used  by  writers  both  m  an  inclusive  and  ezclusiye  sense :  that  if  the  word  until  had 
occurred  in  a  contract,  and  the  contezt  or  subject-matter  showea  that  it  was  meant  in  an  in- 
clusiye  sense,  in  furtherance  of  such  intention,  it  would  be  so  construed  :  accordingly  in  that 
case  (which  was  upon  an  indictment),  determined  that  until  might  be  construed  either 
exclusive  or  inclusive  of  the  day  to  which  it  is  applied,  according  to  the  contezt  and  subject- 
matter. —.Erfen.] 

(6)  His  Lordship's  reasons,  upon  the  second  point,  are  given  at  length  in  Mr.  Vesey'a 
report ;  they  are  in  part  to  the  effect  so  frequently  alluded  to  upon  this  doctrine,  that  in  case 
of  mistake,  it  must  oe  made  out  to  the  satisfaction  of  the  arbitrator;  and  the  party  must 
convince  him  that  his  judgment  was  influenced  by  that  mistake,  and  that  if  it  had  not  hap- 
pened,  he  should  have  made  a  different  award:  as  to  which  it  has  been  stated,  that  Lord 
Thurlow  used  to  require  the  affidavit  of  the  arbitrator,  vide  Price  v.  Williams,  ante,  163,  1 
Ves.  jun.  365  ;  Morgan  v.  Mather,  2  Ves.  jun.  15  ;  Dick  v.  Milligan,  post,  toI.  iv.  117  ;  9 
Ves.  lun.  23 ;  Anderson  v.  Darcy,  18  Ves.  449.  —  Ekien. 
(c)  See  Kyd  on  Awards  (Am.  ed.),  312,  313  j  2  Smith,  Ch.  Pr.  (Am.  ed.)  436-438. 
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298  Cavil  r.  Smith.  [1791. 

[*362]  •Cavil  [Oabbell]  v.  Smith. 

Linooln'a-Inn-Hall,  6th  AaguBt,  [and  Slst  October.] 

(Reg.  Lib.  1790.  A.  fd.  617.  b.) 

SequestTEton  ordered  to  sell  the  goods,  where  the  party  is  in  contempt  for  non-payment  of 

money.  (1) 

There  having  been  an  order  for  the  payment  of  money,  and  the  party 
being  in  contempt  for  non-payment,  (1 )  and  a  sequestration  having  issued, 
and  goods  being  taken,  the  sequestrators  were  ordered  to  sell  the  goods, 
npon  the  motion  of  Mr.  Richards. 

(1)  In  which  this  differs  from  a  sequestration  on  mesne  process,  which  latter  ou^ht  not 
indeed  to  be  execated  ;  serrine  only  as  a  foundation  for  future  proceedings.  See,  as  to  this, 
the  Editor's  note  to  Hales  v.  Shafts,  antea,  72.  As  to  cases  to  enforce  payment  of  a  duty 
decreed,  &c.,  see  references,  ibid.  Donkleyr.  Scribner,2  Madd.  Rep.  443  ;  Walker  v.  Bell, 
ibid.  21,  et  seq. :  Mitchell  v.  Draper,  9  Ves.  298  :  ^  I  Smith,  Ch.  Pr.  (Am.  ed.)  434,  436  ; 
1  Barbour,  Ch.  Pr.  B.  1,  ch.  2,  f  6,  p.  66,  69,  72.  } 


Hetgate  V.  Anneslet.     Lincoln's-Inn-Hall,  8th  August. 

(Reg.  Lib.  1790.  A.  fol.  504.  b.) 

Money  ordered  to  be  paid  to  husband  in  right  of  wife,  a  Tested  interest  in  him.  (1) 

A  SUM  of  money  having  been  ordered  to  be  paid  to  the  husband  in  right 
of  his  wife,  he  died  before  payment ;  and,  upon  the  wife's  application  for 
the  money,  the  executor  submitted  whether  he  was  not,  as  such,  entitled 
to  it.  Lord  Cuanccllor  held  it  was  a  vested  interest  in  the  husband,  and 
ordered  it  to  be  paid  to  the  executor,  (a) 

(1)  Vide  S.  P.  Forbes  v.  Phinps,  1  Eden,  Ca.  Lord  Northington,  602.  A  decree  in  equity 
bemff  equal  to  a  judgment  at  law.  with  regard  to  personal  property.  Et  Tide  per  Lord 
Hardwicke,  C,  1  Ves.  214;  Oelander  r.  Baston,  1  Vem.  396,  cited  ibid.  607.  determined 
also  that  the  husband  was  entitled  equally  after  an  award  ;  "  which,"  the  Lord  Chancellor 
said,  was  '*  a  sort  of  judgment."  See  furtner,  Mr.  Roper's  Modern  Treatise  on  Bar.  6l  Feme, 
8d  Tolume. 

(a)  See  Clancv,  Rights  of  Women,  ch.  8;  p.  116,  117;  Forbes  v.  Phipps,  1  Eden,  502. 

If  there  be  a  decree  in  equity  in  faror  of  nusband  and  wife,  and  the  nusband  dies,  the  de- 
cree will  surriTe  to  the  wife,  tnou8[h  her  name  might  not  haTe  been  necessarily  joined  in  the 
proceedings.    Mase  v.  Edgerton,  C.  W.  Dud.  Eq.  179. 

TAt  law.  the  wife's  choses  in  action,  not  reduced  into  possession  by  the  husband,  surriTe 
to  ner,  and  her  equitable  interests  in  the  same  case  do  so  in  equity.  So  her  terms  of  years, 
and  other  chattels  real,  which  are  in  possession  already,  and  do  not  lie  in  action^  will  surTire. 
if  no  act  is  done  by  him:  but  he  may  assign  them  at  law,  with  or  without  consideration,  and 
the  analogy  is  followed  in  equity.  Lord  Carteret  r.  Paschall,  3  P.  W.  197  ;  Miiford  r.  Mit 
ford,  9  Ves.  98.  But  here  ttie  analogy  stops,  for.  in  strictness,  as  obsenred  by  Sir  William 
Grant,  fib.)  equitable  interests  of  the  nature  of  cnoses  in  action,  oueht  not  to  De  affected  by 
the  husband's  assignment ;  choses  in  action  not  being  assignable  at  law:  in  equity,  howcTer, 
a  distinction  has  been  made  between  a  Toluntary  assignment,  and  an  assignment  for  Talu- 
able  consideration:  tbe  wife  surriTing,  being  bound  by  the  latter,  not  by  his  TolunUry 
assigrnment.  Burnet  v.  Kynaston,  2  Vem.  401  ;  Lord  Cfarteret  r.  Paschall,  sup. ;  Bales  v. 
DandT,  2  Atk.  207 ;  Mitford  v.  Mitford,  sup.  ^  Saddington  r.  Kinsman,  1  Bro.  C.  C.  44, 
note  (1)  u>d  cases  cited.  61,  notes  (a)  and  (b).  ^ 

What  other  acts  of  the  husband,  besides  assignment  for  Taluable  consideration,  shall  be 
considered  sufficient  to  reduce  her  choses  in  action  into  possession,  is  a  question  which  has 

B'tcu  rise  to  seTeral  cases.  ^  See  Wardlaw  v.  Grey,  2  Hill,  Ch.  651  ;  Kyland  v.  Smith.  1 
ylne  &  Craig,  63  ;  Snowhill  r.  Snowhill,  l  Green,  Ch.  30  ;  Walker  v.  May,  1  Bai.  Elq. 
58.  y  Filing  a  bill  in  equity  will  not  haTe  this  effect.  Anon.  3  Atk.  726.  Nor  an  agree- 
ment between  the  husband  and  wife,  for  settling  the  chose  ia  action,  if  he  die  preTious 
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to  the  eompletion  of  the  agreement.  Fort  v.  Fort,  Forr.  171.  Nor  an  adniiuion  to  the  bos- 
hand  by  an  executor,  and  an  appropriation  for  the  purpose  of  payment.  Blount  v.  Bestland, 
6  Vea.  615.  Nor  a  transfer  by  an  adnunistrator  of  a  share  under  an  intestacy  to  the  wife's 
separate  use,  in  her  name.  Wildman  v.  Wildman,  9  Yes.  174.  See  also  Nash  v.  Nash,  2 
Mad.  Rep.  133.  Nor  the  general  assignment  in  bankruptcy,  Mitford  v.  Mitford,  cit.  sup., 
oTerruling  Pringle  v.  Hodgson,  3  Yes.  619.  Nor  the  assignment  under  the  insoWent  acU, 
Homsby  v.  Lee,  2  Mad.  Rep.  16. 

In  a  case  in  Alevn,  36,  cited  by  Lord  Hardwicke,  in  Garforth  v.  Bradley,  2  Yes.  676,  it  is 
said  that  the  husband's  bringing  an  action  in  his  own  name,  and  obtaining  judgment,  will 

CeTent  its  surTirinff :  but  Lord  Cowper,  in  Packer  v.  Wyndham,  Free.  Chan.  416,  and  Lord 
ardwicke,  in  Bona  9.  Simmons,  3  Atk.  20,  considered  that  it  would  not  have  that  effect  if 
he  died  before  execution  ;  therefore  the  determination  of  Lord  Jeffries,  in  Oglander  v.  Baston, 
1  Yern.  396,  that  a  sum  of  money  awarded  to  the  husband  was  in  the  nature  of  a  judgment, 
and  had  changed  the  property,  though  relied  upon  by  Lord  Northington,  in  Forbes  v.  rbipps. 
cit.  ante,  seems  extremelv  doubtful.  This  also  renders  it  questionable  how  far  a  decree  of 
a  court  of  equity  would  ot  iuelf  have  this  effect :  thoush  equal  in  extent  and  operation  to  a 
judgment  at  law  (Morrice  v.  The  Bank  of  England,  Forr.  217),  it  does  not  appear  to  be 
superior  to  it ;  and  as  observed  by  Sir  W.  Grant,  in  Richards  r.  Chambers,  10  Yes.  687,  a 
decree  or  judgment  of  a  Court  does  not  pass  property,  but  merely  declares  the  right  existing 
by  antecedent  title  and  disposition.  This  however  is  clear,  that  where  the  money  had  been 
paid  into  Court  under  a  decree  for  the  husband  to  propose  a  settlement,  such  payment  could 
not  rive  him  the  absolute  interest  in  the  property.  Bond  v.  Simmonds,  cit.  6up. ;  Macauley 
V.  Pnilipsj  4  Yes.  15.  The  determination  in  Packer  v.  Wyndham,  sup.  in  opposition  to  thia, 
being  obviously  incorrect. 

Mr.  Clancy,  in  his  valuable  Elssay  upon  the  Rights  of  Married  Women,  359,  suggests 
that  these  cases  have  shaken  the  authority  of  Lord  Northington 's  decision  in  Forbes  v. 
Phipps :  and  whenever  the  question  comes  to  be  reconsidered,  it  certainly  will  be  open  to 
discussion,  whether  the  direction  contained  in  the  decree  for  payment,  like  the  order  m  the 
present  case,  changed  the  property  and  vested  it  in  the  husband,  or  left  it,  as  in  the  case  of  a 
jud^ent  at  law,  where  the  husband  dies  before  execution.  Such  a  case,  however,  is  widely 
dirorent  from  those  of  Bond  v.  Simmonds,  and  Macauley  v.  Philips,  where  it  was  expressly 
said,  that  the  payment  into  Court  did  not  change  the  property :  the  Court  thereby  merely 
substituting  itself  for  the  trustee.  Taking  the  fund  into  its  hand,  and  exercising  its  usual 
equity,  it  refuses  to  pay  out  that  fund,  except  upon  the  condition  mentioned  in  the  order, 
whicn,  to  use  the  lanffuage  of  the  counsel  in  Packer  v.  Wyndham,  is  in  the  nature  of  a  con- 
dition precedent :  and  the  husband,  not  having  performed  Lis  part  thereof,  has  no  title  to  the 
fortune.  But  in  the  other  case,  the  Court  not  exercising  any  control  over  the  fund,  declares 
the  rights  of  the  parties  and  orders  payment.  The  whole  transaction  is  completed ;  in  which 
respect  it  differs  lirom  a  judgment  at  law,  where  an  ulterior  step  must  be  taken  by  the  party 
recovering  to  make  it  operate  against  the  thing  recovered,  viz.  suing  out  a  writ  of  execution. 

It  may  be  here  noticed,  that  an  error  has  crept  into  the  marginal  abstract  of  the  above- 
cited  case  of  Forbes  v,  Phipps,  it  being  printea  "  that  her  share  vested  absolutely  m  the 
husband  by  survivorship,"  instead  of,  "  by  the  decree."  —  Eden.] 


Crcswell  t;.  Btron.  (2)    Lincoln's-Inn-Hall,  9th  August. 
(Reg.  Lib.  1790.  A.  fol.  515.  b.) 

Leasehold  estate,  settled  "  in  lien  of  dower,"  is  not  a  bar  of  thirds.  (1) 

A  LEASEHOLD  estate  was  settled  (previous  to  marriage)  upon  the  wife, 
"  in  recompense  and  bar  of  dower,  and  for  a  provision  for  the  wife ;"  the 
husband  had  no  real  estate ;  and  the  question  was,  whether  this  was  a  bar 
to  the  wife's  claim  of  thirds.    Lord  Chancellor  held  it  was  not.  (2) 

(1)  Vide  Tinney  v.  Tinoey,  3  Atk.  8.  the  notes  to  Pearson  9.  Pearson,  antea,  1  vol.  299, 
ana  to  Foster  v.  Cook,  antea,  347 :  <  Caruthers  v.  Caruthers,  4  Bro.  C.  C.  600.  } 

(2)  The  natnre  of  the  case  before  the  Court  did  not  admit  of  any  declaration  npon  its 
record  npon  this  occasion.    Vide  R.  L. 


300  Ex  PARTE  Batson.  [1791. 


Ex  parte  Batson  and  Others,  in  the  Matter  of  Gooch  and 
Cotton,  Bankrupts. 

[Vide  S.  C.  Cooke,  B.  L.  334  (6th  ed.),  and  [346,]  preceding  ed.]     LmcolnV 
Inn-Hall,  10th  August. 

Mortgage  of  a  ship  in  the  port  of  Dublin,  and  delivery  of  muniments,  the  mortgagee  in- 
sured her  there  and  made  a  second  mortgage  ;  the  second  mortgagee  took  possession  as 
soon  as  he  was  informed  she  was  in  an  English  port :  this  is  a  sumcient  possession  to  take 
it  out  of  the  statute  of  21  Jac.  c.  19.  (1) 

By  indenture,  bearing  date  20th  August,  1783,  Gooch  and  Cotton  as- 
signed to  Lindegreen  and  Co.  (among  other  things)  by  way  of 
[*363]  mortgage,  the  ship  Nautilus,  together  with  all  *deeds,  &lc,  as  a 
security  for  several  sums  of  money  then  due,  or  which,  in  the 
course  of  their  trade,  should  become  due  from  Gooch  and  Cotton  to  Linde- 
green and  Co. 

By  indentures  of  lease  and  release  of  the  17th  and  18th  September, 
1783,  reciting  the  said  indenture,  Lindegreen  and  Co.  assigned  the  said 
ship  (among  other  things)  to  the  petitioners,  by  way  of  mortgage,  as  a 
security  for  sums  of  money  then  due  to  them. 

On  the  7th  October,  1783,  a  commission  was  issued  against  Lindegreen 
and  Co.  and  on  the  4th  October,  1783,  a  commission  was  issued  against 
Gooch  and  Cotton. 

At  the  time  of  the  mortgage  made  by  Gooch  and  Cotton  to  Lindegreen 
and  Co.  (20th  August,  1783),  the  ship  Nautilus  was  at  Dublin,  where  she 
remained  till  the  14th  September,  when  she  sailed  for  Cadiz,  from  whence 
she  returned  to  Great  Yarmouth.  No  actual  possession  was  given  of  her 
by  Gooch  and  Cotton  to  Lindegreen  and  Co.,  but  an  insurance  was  made 
by  them,  19th  August,  for  twelve  months.  On  the  9th  October,  1783, 
Gooch  and  Cotton  were  served  with  notice  of  the  ships  (of  which  the 
Nautilus  was  one),  with  their  bills  of  sale,  being  assigned  by  Lindegreen 
and  Co.  to  the  petitioners.  In  March,  1784,  the  petitioners  had  notice  of 
the  Nautilus  having  arrived  at  Great  Yarmouth ;  and  on  the  1st  April 
gave  authority  to  their  solicitors,  in  writing,  to  take  possession,  and,  on 
the  5th  of  April,  possession  was  taken  of  the  ship  for  the  petitioners,  and 
the  master  signed  a  memorandum,  by  which  he  declared  that  he  kept  pos- 
session for  them.     The  ship  had  been  since  sold. 

The  prayer  of  the  petition  was,  that  the  right  of  the  petitioners  to  the 
ship,  and  the  money  arising  therefrom,  might  be  declared  and  established 
to  them. 

Mr.  Mansfield,  and  Mr.  Cooke,  for  the  petitioners,  contended  that  this 
ship  was  not  left  in  possession  of  the  bankrupts,  within  the  meaning  of 
the  clause  21  James,  c.  19.  11, ''  that  if  any  persons  at  the  time  they  be- 
come bankrupts,  shall,  by  the  consent  of  the  true  owner,  have  in  their 
possession,  order,  and  disposition,  goods,  whereof  they  shall  he  reputed 
owners,  the  commissioners  shall  have  power  to  sell  the  same." 
[*364]  That  here  was  a  sufficient  ^delivery  to  the  petitioners  to  take  the 
case  out  of  the  statute.  There  was,  in  fact,  all  the  delivery  the 
nature  of  the  property  admitted.  Where  a  ship  is  beyond  sea,  the  delivery 
of  the  muniments  is  a  sufficient  giving  possession.  This  has  been  held  to 
be  so  where  the  ship  is  at  sea.     It  is  the  same  thing,  if  she  is  in  a  foreign 

(1)  See  Cooke,  B.  L.  349,  et  seq.  (6th  ed.)  (342),  preceding  ed. ;  Brown  v.  Heathcote,  1 
Atk.  160,  &c. 
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port,  Brown  ▼.  Heaihcote^  1  Atk.  160.  The  party  must  have  time  to  send 
out  to  take  possession,  if  actual  possession  is  necessary,  Atkinson  v.  3/ay- 
ling^  2  Term  Rep.  462.  Here  possession  was  taken  as  soon  as  she  arrived 
in  an  English  port. 

Mr.  Solicitor-General,  and  Mr.  Campbell,  for  the  assignees.  The  ship 
continued  at  Dublin  from  the  20th  of  August  to  the  Ist  of  September ; 
during  that  time  possession  might  have  been  taken.  It  was  incumbent  on 
Lindegreen  and  Co.,  under  whom  the  petitioners  claim,  to  do  all  they 
could  to  get  possession  of  the  ship ;  they  ought,  at  least,  to  have  given 
notice  to  the  master.  The  only  reason  why  ships  are  not  within  the  gen- 
eral rule,  is  from  the  impossibility,  when  they  are  at  sea,  of  giving  posses- 
sion. It  is  upon  this  ground  that  it  was  put,  by  Justices  Ashhurst  and  Bui- 
let,  in  the  case  in  the  Term  Reports.  In  Ex  parte  Matthews,  2  Vesey, 
272,  it  is  said,  a  mortgage  may  be  made  of  a  ship  at  sea,  but  the  mortga- 
gee must  take  all  the  methods  in  his  power  to  get  possession.  Here  there 
was  a  month,  during  which  possession  might  have  been  obtained,  by  put- 
ting a  person  on  board,  or  giving  notice  to  the  master  ;  for  which,  they 
might  have  obtained  a  warrant  from  the  mortgagors. 

Lord  Chancellor.  If  the  ship  had  been  chartered  from  Dublin  to 
Cadiz,  with  liberty  to  touch  at  a  port  in  England,  has  it  ever  been  held 
that  the  mortgagee  was  bound  to  give  notice  T  If  there  had  been  a  new 
voyage  commenced  under  the  authority  of  Gooch  and  Cotton,  that  would 
have  made  the  case  different ;  here  the  insurance  was  for  a  voyage  begin- 
ning from  Dublin.  When  the  ship  is  chartered,  and  the  voyage  begun,  it 
would  be  difficult  to  take  possession.  A  notice  to  the  captain  would  be  to 
stop  the  voyage. 

His  Lordship  granted  the  prayer  of  the  petition,  (a) 

(a)  See  Falkener  v.  Case,  1  Bro.  C.  C.  127,  note  (b),  and  cases  cited ;  Brinley  v.  Sprmff, 
7  Greenl.  241  ;  Joy  v.  Sears,  9  Pick.  4  :  Gardner  v.  Rowland,  2  Pick.  602  ;  Turner  r.  Cool- 
idge,  2  Metcalf,  350  ;  Carter  v.  Willard,  19  Pick.  9. 

[The  transfer  or  mortgage  of  a  ship  or  car^  at  sea,  is  generally  made  by  an  assignment 
of  the  bills  of  lading,  die. ;  but  a  bill  of  lading  is  by  no  means  a  necessary  instrument  for  the 
transfer  of  property  in  goods  consigned  to  the  owner.  If  the  best  deliTery  is  given  that  the 
nature  of  the  case  will  admit  of,  it  will  take  it  out  of  the  statute.  Brown  v,  Heathcote,  1 
Atk.  160;  Elx  parte  Matthews,  2  Yes.  272;  Gillespy  v.  Coutts,  Amb.  662;  Atkinson  t^. 
Mailing,  2  T.  R.  464  ;  Elx  parte  Stadgroom,  1  Yes.  jun.  163  ;  2  Cox,  234  ;  Manton  v.  Moore, 
7  T.  R.  67  :  Jdnes  v.  Dwyer,  15  East,  21 ;  Meyer  r.  Sharne,  6  Taunt.  74.  But  the  delivery 
of  the  grand  bUl  of  sale  will  not  be  sufficient,  if  there  has  been  an  opportunity  of  taking  pos- 
session. Ex  parte  Matthews,  cited  ante.  Hall  v.  Gumey,  Co.  B.  L.  333.  If  no  documents 
exist,  the  party  to  whom  the  ship  or  goods  are  assigned  over,  should  be  ready  at  the  spot 
where  the  ship  is  expected  to  arrive,  in  order  to  be  ready  to  take  immediate  possession. 
Philpot  V.  Williams,  2  Eden,  221.  —  Eklen,] 

See  also  Peters  v.  Ballister,  3  Pick.  493  ;  Pratt  v,  Parkman,  24  Pick.  46,  47 ;  Gallop  v. 
Newman,  7  Pick.  283  ;  Falkener  v.  Case,  1  Bro.  C.  C.  127,  note  (b). 
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RiGGE   V.    BOWATER. 

ReoeiTer. 

Lord  Chancellor  intiraated  his  opinion  (without  deciding  the  case) 
that  if  a  receiver  be  appointed  by  the  Court  (upon  the  application  of  a 
mortgagee  or  other  incumbrancer),  and  he  afterwards  embezzle  or  other- 
wise waste  the  rents  and  profits,  the  loss  must  fall  on  the  mortgagor,  (a) 

(a)  Where  a  loss  happens  by  the  default  of  a  trastee  appointed  by  the  testator,  the  estate 
is  discharged  from  it.  Carter  v.  Bamardiston,  1  P.  W.  613,  citing  Anon.  1  Salk.  J  53.  So 
where  a  trastee  was  appointed  by  creditors  to  receive  rents  for  the  payment  of  debts,  a  loss 
arising  from  the  failure  of  the  trustee  was  directed  to  be  home  by  the  creditors,  and  the  estate 
was  discharged  from  it.  The  present  case  being  held  not  to  apply.  Uutcninson  o.  Lord 
Massareene,  2  Ba.  &  Be.  49.  —  Eden. 

<<  2  Madd.  Ch.  Pr.  (4th  Am.  ed.)  236.  >> 


Parsons  t^.  Neville. 

All  residuary  devisees  must  be  parties.  (1) 

Bill  by  some  of  the  residuary  devisees,  on  behalf  of  themselves  and  the 
other  devisees. 

By  Lord  Chancellor,  all  the  devisees  must  be  parties.  (1) 

(1)  Lord  Thurlow  determined  "  that  the  general  principle  requires  a  residuary  legatee  to 
bring  before  the  Court  all  persons  interested  in  the  residue ;  but  that  admits  of  an  ezceptioB, 
where  it  is  not  necessary  or  conyenient  [in  point  of  justice]."  Per  Lord  Eldon  C,  16  Yes. 
328.  Vide  Sherrit  v.  Birch,  antea,  229,  and  the  Editor's  note.  ^  See  Queensberry  v,  Cul- 
len,  1  Bro.  C.  C.  iOi,  and  notes ;  Lawson  v.  Barker,  ib.  303  ;  also  Morse  v.  Sadler,  I  Cox, 
362.^ 


Strange  v.  Harris,  Executor. 

[Present  practice  to  order]  payment  of  money  into  Court  upon  admission  in  the  defendants 


The  Court  will  now,  immediately  upon  coming  in  of  defendant's  an- 
swer, order  so  much  as  he  admits  to  have  in  his  hands  of  the  testator's 
property  to  be  paid  into  the  bank,  (a)  It  was  formerly  thought  ne- 
cessary for  the  plaintiff  to  show  that  the  executor  had  abused  his  trust, 
or  that  the  fund  was  in  danger  from  the  insolvent  circumstances  of  the 
executor.  (1) 

(1)  See  also  per  Lord  Redesdale  C,  Blake  v.  Blake,  2  Scho.  &  Lefroy,  26. 

(a)  1  Smith,  Ch.  Pr.  (Am.  ed.)  ch.  24,  p.  667  ;  2  Madd.  Ch.  Pr.  (4th  Am.  ed.)  399,  400  ; 
i  Barbour,  Ch.  Pr.  B.  1,  ch.  7,  9  6,  p.  237,  et  seq. ;  Rothwell  v.  Rothwell,  2  Sim.  &  Stu. 
217 ;  Clarkson  v.  De  Peyster,  Hopk.  274  ;  Blake  v.  Blake,  2  Sch.  &  Lef.  26 ;  1  Hoff.  Ch. 
Pr.  ch.  9,  9  6,  p.  319,  et  sea. ;  Rutherford  r.  Dawson,  2  Ba.  &  Be.  17 ;  Hare  v,  Harrison,  2 
Cox,  377  ;  Roberta  v.  Hartley,  1  Bro.  C.  C.  67. 
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*LiKE  and  Others  v.  Beresford  and  Others.  14th  Nov.     [^66] 

Conrt  will  not,  upon  motion,  make  an  order  which  will  decide  the  merita  of  the  cause.  [An 
order  embracinf  the  whole  object  of  the  suit  cannot  be  made  on  motion  without  express 
consent.    Notice  to  the  other  parties  is  not  sufficient  if  they  do  not  attend.    Note.] 

Bill  by  plaintifis,  creditors  of  the  defendant  Beresford,  on  behalf  of 
themselves  and  other  creditors,  claiming  to  be  entitled,  under  an  assign- 
ment from  him,  for  the  benefit  of  plaintiffs,  and  other  creditors,  of  all  his 
right  to  and  in  funds  in  court,  the  property  of  his  wife(l)  (formerly  Miss 
Hamilton).  A  suit  had  been  instituted  [in  the  year  1780]  by  the  wife's 
trustees,  and  the  usual  order  had  been  made,  for  Mr.  Beresford  to  lay  pro- 
posals for  a  settlement  before  the  Master  ;  and  the  assignment  was  pending 
the  reference.  The  consideration  of  it  was,  necessaries  supplied,  and 
money  lent,  by  which  both  the  husband  and  wife  had  been  for  some  time 
supported.  The  husband  consented  to  settle  the  whole  fund  to  the  wife's 
separate  use,  and  the  settlement  was  accordingly  made,  and  the  funds  trans- 
ferred to  the  trustees.  ( 1 ) 

The  bill  impeached  this  settlement  as  fraudulent,  and  particularly 
insisted  on  the  husband's  right  in  the  dividends  which  had  accrued 
during  the  coverture,  and  the  plaintiff's  right  to  the  same  by  virtue  of 
the  assignment ;  and,  therefore,  prayed,  that  the  funds,  and  particularly 
the  dividends,  might  be  declared  to  be  subject  to  their  claim,  and  that 
the  trustees  might  not  part  with  them,  or  proceed  upon  the  trusts  of  the 
settlement. 

Mr.  Beresford  (I)  moved  that  the  trustees  might  be  directed  to  pay  the 
dividends  to  him.  (Q)  The  plaintiffs  had  notice  of  motion,  but  did  not  ap- 
pear. 

Lord  Chanc£Llor  was  of  opinion,  that  even  with  ( 1 )  the  plaintiff's  con- 
sent he  could  not  make  any  order,  the  object  of  the  motion  involving  the 
principal  point  in  the  cause,  (a) 

(1)  See  the  several  circumstances  more  particularly  stated  in  the  report  of  the  case  on  the 
heanotf  ujx>n  the  bill  filed  by  the  creditors,  3  Ves.  506,  et  seq.,  when  it  was  dismissed. 

(2)  This  report  is  incorrect  as  to  the  nature  of  the  present  application,  and  also  (at  semble) 
as  to  the  above  dictum.  Liord  Colchester's  MSS.  contain  an  accurate  statement  of  it,  from 
the  notes  of  Mr.  Le  Mesurier ;  which  is  as  follows  :  — 

Like  9.  Beresford,  in  Chancery,  Mich.  T.  32  Geo.  3, 1791.  —  The  case  was,  that  defendant 
Beresford  married  Miss  Hamilton,  a  minor,  upon  which  the  trustees  of  her  fortune  filed  a 
bill  in  this  Court,  for  the  purpose  of  securing^  her  a  settlement  out  of  the  fund.  The  cause 
coming  on  to  he  heard,  the  usual  order  was  made  for  a  reference  to  the  Master,  to  receive 
proposals  from  the  defendant  Beresford,  for  a  settlement,  who  made  several,  which  were 
disapproved  by  the  Master.  Pending  this,  Mr.  Beresford  made  an  assi^ment  of  the 
whole  of  the  fortune  to  plaintiffs,  in  trust,  to  pay  them  and  the  rest  of  his  creditors.  After- 
wards Mr.  B.  agreed  to  settle  the  whole  of  Mrs.  B.'s  fortune,  so  that  the  dividends  should 
be  paid  to  her  during  her  life  ;  afterwards,  in  case  there  should  be  any  children,  half  of  the 
dividends  to  be  paid  to  Mr.  Beresford,  ana  the  other  half  to  go  to  the  maintenance  of  the 
children,  Sic. 

The  creditors  on  this  filed  their  bill,  impeaching  the  settlement  as  fraudulent  as  against 
them,  to  the  extent  of  their  demand,  and  praying  that  they  might  be  paid,  in  the  first  place, 
out  of  the  fund.  The  amount  of  the  debu  was  not  more  than  70<M.  Mrs.  B.'s  fortune  was 
4000/.  bank-stock.    And  now 

Stanley  moved,  on  l)ehalf  of  Mrs.  B.,  that  the  dividends  might  be  paid  to  her  during  the 
continuance  of  the  suit.  Notice  was  given  to  the  plaintifis,  the  creditors,  but  they  did  not 
appear.  It  was  argued,  that,  as  the  fund  was  so  much  more  considerable  than  the  demand, 
no  prejudice  could  arise  from  granting  this  motion. 

But  the  Chancellor  was  of  opinion,  that,  without  the  express  consent  of  all  parties,  he 
would  not  make  an  order  like  tnis,  which  embraced  the  whole  object  of  the  bill,  and  so 

Motion  refused. 

The  bill  so  filed  by  the  creditors  was  afterwards  dismissed  at  the  hearing.  Vide  3  Vet. 
606. 

(a)  See  1  Smith,  Ch.  Pr.  (Am.  ed.)  62. 
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[♦367]       •Weeden  Butler  and  Carew  Elers,  Plaintiffs. 

Robert  Campion  Stratton,  (1)  John  Stratton,  an  Infant  (by 
Peter  Woodhead,  his  Guardian),  Francis  Patterson,  Sarah 
Patterson,  Ann  Patterson,  and  Thomas  Patterson,  Infants 
(by  Zachary  Phillips,  their  Guardian),  Francis  Faibbank, 
William  Fairbank,  and  Ann  Fairbank,  an  Infant  (by  Wil- 
liam Dyer,  her  Guardian),  Elizabeth  Fairbank,  and  Mart 
Fairbank,  Infants  (by  James  Driver,  their  Guardian),  John 
Pearce,  George  Penleaze,  and  Elizabeth,  his  Wife,  Robert 
Shaw,  Thomas  Rogers,  and  Elizabeth,  his  Wife,  Thomas 
Perkins,  and  John  Murphy,  and  Ann,  his  Wife,  Thomas 
Jackson,  and  George  Langoale,  Defendants. 

[23d  November.] 

(Reg.  Lib.  1791.  A.  fol.  40.  b.) 

Legacy  "  to  A.  and  B.  the  children  of  C.  equally,"  they  take  ver  capita,  (2)  Le^cy  "  to  the 
descendants  of  A.  and  B.  equally/'  all  descendants  (children  and  grand-children)  take 
per  capita.  (2) 

Rebecca  Stratton  made  her  will  as  follows  ;  *^  I  give,  devise,  and  be- 
queath unto  the  said  Weeden  Butler,  Carew  Elers,  and  the  survivor  of 
them,  and  his  heirs,  all  those  my  said  three  freehold  messuages  or  tene- 
ments, with  all  and  singular  the  rights,  members,  and  appurtenances  to  the 
same  belonging,  or  in  any  wise  appertaining,  as  the  same  are  situate  in 
Coleman  Street,  London,  aforesaid,  and  are  now  in  the  occupation  of 
Charles  Leader,  his  under  tenants  or  assigns,  in  trust  to  sell  the  same, 
and  the  clear  money  arising  by  such  sale  to  pay  and  divide  equcdly  between 
Robert  Campion  Stratton,  of  Cole-Stairs,  Shadwell,  lighterman,  grandson 
of  William  Stratton,  late  of  Whitecrosa  Street,  in  the  county  of  Middle- 
sex, victualler,  John  Stratton,  of  Deptford,  in  the  county  of  Kent,  son  of 
Thomas  Stratton,  shipwright,  deceased,  and  the  children  of  Mary  Patter- 
son, wife  of Patterson,  of  Wendover,  in  the  county  of  Bucks,  and  as  to 

all  the  rest  and  residue  of  my  freehold  and  personal  estates,  of  what  nature 
or  kind  soever,  or  wheresoever,  I  give,  devise,  and  bequeath  the  same  unto 
the  said  Weeden  Butler,  and  Carew  Elers,  and  the  survivor  of  them, 
and  his  heirs,  executors,  or  administrators,  in  trust  to  sell  the 
[*368]  *real  estates,  and  the  money  arising  clearly  therefrom,  together  with 
the  personal,  to  divide  equally  between  the  descendants  of  Thomas 
Fairbank,  formerly  of  Marston,  in  the  county  of  York,  gentleman,  de- 
ceased." 

The  testatrix  died  9th  March,  1778,  whereupon  the  trustees  and  execu* 
tors  filed  their  bill  to  have  the  necessary  accounts  taken,  and  the  rights  of 
the  parties  declared. 

Upon  the  first  hearing,  11th  February,  1790,  it  was  referred  to  the 
Master,  to  inquire  who  were  the  children  of  Elizabeth  (by  mistake  in  the 
will  called  Mary)  Patterson,  and  who  were  the  descendants  of  Thomas 

(1)  This  report  was  copied  verbatim  from  the  notes  of  Lord  Colchester,  who  was  of  ooon- 
sel  in  the  cause.  —  EUlitor. 

(2)  Vide  DaTenport  v.  Hanbury,  and  Horsepool  v.  Watsoo,  3  Yes.  257,  383  ;  Blackler  v. 
Webb.  2  Cox,  P.  W.  383,  385,  note ;  Malcolm  r.  Martin,  antea,  60 ;  PhxUips  v.  Garth,  antea, 
e4  ;  Rayner  v,  Mowbray,  antea,  234,  with  the  Editor's  ndtea ;  Smith  r.  Campbell,  19  Yes. 
400,  dtc. 
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Fairbank,  at  the  time  of  the  testatrix's  death,  and  what  real  estates  passed 
by  the  testatrix's  wiJI,  and  to  whom. 

The  Master,  by  his  report,  2d  August,  1791,  stated  that  there  were 
four  children  of  Elizabeth  Patterson  alive  at  testatrix's  death,  and  still 
living,  and  that  the  Strattons  claimed  to  divide  the  produce  of  the  Cole^ 
roan  Street  estate  with  the  Pattersons  per  stirpes^  whereas  the  Pattersons 
insisted  on  dividing  it  per  capita.  Also  he  certified,  that  at  testator's 
death  there  were  living  three  sons  of  Thomas  Fairbank,  and  eleven  grand- 
children. 

Mr.  Abbot,  for  the  Pattersons.  We  claim  to  divide  this  fund  per  capita, 
in  one  sixths,  and  not  in  one  thirds.  1st.  Because  the  right  of  representa- 
tion is  no  primary  rule  for  construing  the  intention,  but  only  a  technical 
rule  of  distribution  for  intestates.  In  1  P.  Wms.  340,  Northey  v.  Strange, 
it  was  said,  the  children  take  not  by  representation.  So  2  P.  Wms.  383, 
Blackler  v.  Webb,  they  take  as  if  named  individually.  So  2  Vern.  705, 
Weld  V.  Bradbury,  they  take  as  claiming  in  their  own  right,  and  not  as 
representing  parents. 

But,  2dly,  Even  if  they  would,  otherwise,  take  by  representation,  the 
word  *' equally,  "  applied  even  to  the  next  of  kin,  or  relations  under  the 
statute  of  distribution,  causes  a  division  per  capita,  Thomas  v.  Hole, 
C.  T.  T.  251 ;  Green  v.  Howard  (ante,  I  vol.  p.  31) ;  Phillips  v.  Garth 
(ante,  64). 

Mr.  Mitford,  contra,  for  the  Strattons,  attempted  to  distinguish  these 
cases ;  but  Lord  Chancellor  thought  there  was  no  room  for  it. 

•Mr.  Steele  (for  the  sons  of  Thomas  Fairbank)  argued,  1.  That  [•369] 
the  legacy  to  the  descendants  of  Thomas  Fairbank  means  those, 
who,  at  the  time  of  taking,  would  be  entitled  by  the  statute  of  distribu- 
tion ;  for  the  word  *•  relations"  had  been  always  so  confined,  though  no 
case  is  to  be  found  as  to  "  descendants."  In  Crossley  v.  Clare,  stated  in 
the  note  to  Pier  son  v.  Garnet  (ante,  v.  ii.  p.  228,  n.),  Sir  Thomas  Clarke 
seems  to  have  said,  that  descendants  are  equivalent  to  heirs  of  real  estate, 
and  so  equivalent  to  the  next  of  kin  of  personal  estate:  but  Mr.  Ambler, 
in  his  report  of  the  same  case,  p.  397,  gives  a  different  account  of  Sir  T. 
Clarke's  language. 

Mr.  Solicitor*General  (for  the  grandchildren  of  Thomas  Fairbank) 
argued,  I.  That  the  word  *'  descendants "  includes  more  remote  descend- 
ants than  those  within  the  statute ;  2.  That  they  must  take  per  capita.  On 
the  first  point  there  is  no  decision  to  confine  "  descendants  "  to  the  same 
sense  as  "  relations." 

Lord  Chancellor.     It  does  not  go  on  the  same  principle. 

Mr.  Solicitor-General.  The  meaning  of  relations  is  confined,  for  con- 
venience sake.  Sir  T.  Clarke  says,  in  Ambler,  a  devise  to  descendants 
would  be  good,  and  excludes  the  grandchildren,  only  because  born 
af\er  the  will,  the  devise  being  to  those  now  living,  i.  e.  at  the  time  of  the 
will. 

Lord  Chancellor.  Sir  Thomas  Clarke  must,  on  his  own  principle, 
mean  to  divide  p«r  capita. 

Mr.  Solicitor-General.  In  Pierson  v.  Garnet  (ante,  v.  ii.  p.  38,  and  226), 
this  Court  said,  as  the  Master  of  the  Rolls  had  said  before,  that  a  gift  to 
descendants  means  to  limit  it  to  such  relations  as  are  descendants;  but 
Mr.  Pierson  being  still  alive,  it  was  not  necessary  in  that  case,  then,  to 
decide  whether  per  capita  or  not. 

The  second  point.  Also,  if  "  descendants  "  are  equivalent  to  "  rela- 
tions/' or  to  be  construed  in  the  same  way,  then,  by  the  case  of  Thomas 

TOL.  III.  39 


S06  Butler  v.  Stratton.  [1791. 

V.  Hole,  "  equally  "  will  have  the  effect  of  making  them  take  per  capita. 
Fort.  251.     So  Green  v.  Howard  (ante,  vol.  i.  p.  31).     So  Blaekter  v. 

Webb,  2  P.  Wms.  383. 
[•370]      •Lord  Chancellor.      Between  the  Strattons   and  Pattersons 

the  legacy  must  be  divided  per  capita ;  and  all  Fairbank's  de- 
scendants must  take,  as  well  grandchildren  as  children,  and  all  per 
capita,  (a) 

(a)  See  Phillips  v.  Garth,  ante,  64,  69,  70,  and  notes  ;  2  Williams,  Ex.  Pt.  3,  B.  S,  ch.  2, 
S  2,  p.  729. 


SAWDroRD  V.  Paul.  [Vide  S.  C.  1  Ves.  jun.  398,  and  2  Dick,  760.] 

(Reg.  Lib.  1791.  B.  fol.  45.  b.) 

Witness  re-examined  [after  decree,  there  having  been  a  mistake,  from  his  haTiny  had  a 
partial  release  previously  to  his  first  examinauon,  instead  of  a  general  one  ;  which  had 
Deen  executed  subsequently.]  (1) 

Mr.  Mansfiblo  moved,  that  a  witness,  who  had  been  examined  in 
chief,  might  be  reexamined  before  the  Master;  suggesting,  that  at  his 
first  examination  he  was  interested,  having  executed  a  partial  release 
instead  of  a  genera]  one. 

Mr.  Solicitor-General  opposed  the  motion,  upon  the  ground  of  the  great 
inconvenience  that  might  result  from  such  a  practice ;  as,  by  this  means, 
having  got  from  a  witness  what  he  knew,  he  might  be  tampered  with 
afterwards  to  amend  his  evidence. 

Lord  Chancellor  granted  the  motion,  founding  himself  upon  this  being 
a  special  application,  and  upon  special  grounds,  the  mistake  and  accident 
which  had  happened,  by  which  the  witness  had  executed  a  partial,  in- 
stead of  a  general,  release,  (a) 

(I)  See  the  report,  1  Ves.  jun.  498,  which  is  more  full,  and  S.  C.  2  Dick.  760.  Et  vide 
Sawyer  v,  Bowyer,  antea,  1  vol.  388,  with  the  Editor's  notes ;  and  Smith  v.  Althus,  11  Ves. 
664,  especially  the  reference  to  2  Merivale.  81,  S.  P.  A  witness,  who  has  not  been  examined 
before  a  decree,  may  be  examined  before  tne  Master  aftes  it,  without  an  order,  although  the 
party  who  examines  him,  entered  into  no  proof  before  the  hearing.  Vide  Hough  v.  Williams, 
antea,  190,  &c. 

(a)  See  2  Smith,  Ch.  Pr.  (Am.  ed.)  142,  143,  144  ;  2  Madd.  Ch.  Pr.  (4th  Am.  ed.)  413, 


Sherman  t;.  Sherman. 
(No  Entry.) 

[Writ  of  ne  exeat  regno  refused,  the  affidavit  amounting  to  no  more  than  suspician  of  the 
party's  intention,  and  no  precise  sum  sworn  to  as  due.]  (1) 

Mr.  Hollibt  moved  for  a  ne  exeat  regno  against  the  defendant^  who 
was  sued  as  an  administratrix.  The  affidavits  stated  threats  of  abscond- 
ing and  of  embezzling  the  effects  of  the  testator,  which  might,  according 
to  general  computation,  be  worth  about  3000/. 


\i  ^  ui  BUT  mMier  oi  m^wwii  van  wun  ooias  n  vomcienK.  u  loe  puny  swean  mai,  "  ac- 
cording to  tAe  best  of  his  belief,"  any  particular  sum  [at  the  least]  would  be  found  justly  due 
to  hmi  upon  a  balance,  when  thBtooount  it  taken.   See  Beamet  on  Ne  Exeat,  28.    See  like- 
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He  cited  2  Veatris,  345.  (2) 

Lord  Chancellor  refused  the  motion,  considering  the  affidavits  as  too 
loose,  and  that  no  sum  was  positively  sworn  to,  (1)  so  that  there  was  no 
precise  sum  for  which  the  writ  could  be  marked  ;  (a)  also  that  there  was 
not  sufficient  ground  stated  for  the  suggestion,  that  the  defendant  was 
going  abroad.  (1)  (6) 

wiae,  ibid.  22,  25,  36,  as  to  the  necMaity  of  showing  that  the  defendant  has  either  actually 
threatened  to  leave  the  kingdom,  or  making  such  an  event  evident  from  actual  facta,  unless 
the  Court  interpose  to  prevent  it.  And  see  Collinson  v.  Mair,  18  Yes.  363,  reported  since 
Mr.  Beanies's  book  was  published,  and  cases  there  cited. 

The  Editor  is  in  possession  of  two  MS.  notes  of  the  principal  case,  from  the  collections  of 
Lord  Colchester  and  Sir  John  Simeon.  It  appears  that  the  bill  only  stated,  that  the  defend- 
ant had  received  goods,  &c.  to  the  value  of  above  2000/.,  and  money  to  the  amount  of  abow 
200/.  ;  allecing  a  devastavit,  but  without  daiminff  any  definite  balance  as  due.  The  affida^ 
vit  stated  that,  "  from  the  expressions  used,  the  deponent  doubted  not  the  party's  intention 
to  ^o  abroad."  Lord  Thurlow  refused  the  application,  as  above  ;  observing,  that  "  the  alle- 
gation of  the  party's  having  committed  a  devasuvit  would  not  do ;  since  that  was  »  ground 
io  hold  the  party  to  bail  in  an  action." 

to  See  note  (1)  in  the  preceding  page. 

'2[  His  Lordship  asked  Mr.  Holiist,  **  whether  the  order,  in  the  case  cited  from  Ventris, 

1  been  searched ;  since  the  notes  in  those  cases  were  very  short,  and  some  of  them  not 
WY  accurate.    Mr.  Holiist  replied,  it  had  not  been  examined."    From  Lord  Colchester^s 

(a)  Atkinson  v.  Leonard,  ante,  223,  224,  and  notes  ;  Flack  v.  Holm,  1  Jac.  &  Walk.  406 ; 
Mattocks  V.  Tremaine,  3  John.  Ch.  76  ;  Rhodes  v.  Cousins,  6  Rand.  188 ;  Oibert  v.  Colt, 
Hopk.  600 :  Boehm  v.  Wood,  Tur.  ^  Russ.  344  ;  Gemoe  v.  Boccaline,  2  Wash.  C.  C.  130: 
1  Barbour,  Ch.  Pr.  B.  3,  c.  6,  S  2,  p.  649,  660;  Thane  v.  Halsey,  7  John.  Ch.  193 ;  1  HofT 
Ch.  Pr.  ch.  2,  5  8,  p.  93-95,  and  notes;  1  Smith,  Ch.  Pr.  (Am.  ed.)  580,  et  seq. 

(6)  1  Barbour,  Ch.  Pr.  B.  3,  c.  6,  f  2,  p.  649,  660  ;  Atkinson  v,  Leonard,  ante,  223,  224, 
and  notes ;  1  Hoff.  Ch.  Pr.  ch.  2,  %  8,  p.  95,  96,  and  notes. 

[Elxcepl  where  it  is  matter  of  pure  account,  the  Court  will  not  ffrant  this  writ  upon  an 
affidavit,  stating  merely  information  and  belief,  as  to  the  amount  of  the  debt.  Roddam  v, 
Hetherington,  6  Yes.  91  ;  Jones  r.  Sampson,  8  Yes.  693  :  Amsinck  v.  Barclay,  ib.  694  y 
Jackson  r.  Petrie,  10  Yes.  164,  and  a  mere  affidavit  of  belief  that^  the  defendant  is  goinff 
abroad,  is  not  sufficient ;  it  must  contain  circumstances  or  declarations,  showing  the  ground 
of  such  belief ;  but  it  will  be  sufficient  to  state  that  the  debt  will  be  endangered,  without 
stating  that  it  is  to  avoid  the  jurisdiction.  Oldham  v.  Oldham,  7  Yes.  410  ;  Etches  r.  Lance, 
ib.  417  ;  Hemming  r.  M'Entire,  11  Yes.  64  ;  Jones  v.  Alephsin,  16  Yes.  470.  See  more 
upon  this  subject  in  Atkinson  v.  Leonard,  ante,  218,  and  Mr.  Beames's  Brief  Yiew,  26,  et 
seq.  —  Eden.] 


w  a 
had 


•Green  v.  Charnock.     [S.  C.  2  Cox,  284.]  (1)      [♦371] 

[A  plaintiff  is  not  compellable  to  rive  security  for  costs,  unless  he  himself  state  that  he  is 
resident  or  going  to  resioe  abroad,  or  the  fact  be  distinctly  sworn  to.]  (2) 

Mr.  Llotd,  and  Mr.  Richards,  had  moved  in  the  term,  that  all  the  pro- 
credings  might  be  stayed  till  the  plaintiff  had  given  the  usual  security, 

(1)  This  report  is  verbatim  from  the  note  of  f^rd  Colchester ;  and  Mr.  Cox's  report  (ubi 
supra)  is  from  the  same. 

h)  The  mere  fact  that  a  party  is  gone  abroad,  or  is  going  abroad,  is  not  sufficient.  Hoby 
V,  Hitchcock,  6  Yes.  699 ;  <<  See  PhUlips  v.  Thornton,  10  Leal  Obs.  134 ;  Gilbert  v.  Gilbert, 
2  Pain,  603  ;  ^  and  the  Court  will  not  make  the  order  in  other  cases,  where  there  are  co- 
plaintiffs  resident  in  England.  Walker  9.  Easterby,  6  Yes.  612 ;  nor  if  the  defendant  has 
obtained  time  to  answer,  or  taken  any  other  material  step  in  the  cause.    Anon.  10  Yes.  267. 

^  If  the  non-residence  of  the  plaintiff  appears  on  the  hce  of  the  bill,  and  the  defendant 
demurs,  pleads,  or  tidces  any  other  step  in  the  cause,  or  even  prays  for  time  to  answer,  it  is 
a  waiver  of  his  right  to  security  for  costs.    Gtoodrioh  v.  piendleton,  3  John.  Ch.  620. 

Where  the  non-resident  plaintiff  sues  as  executor  or  administrator,  the  defendant  cannot 
compel  security  for  costs,  ib. ;  Cathcart  v.  Hewson,  1  Hayes,  173.  Especially  after  plea,  3 
John.  Ch.  620. 

The  plaintiff  may  be  nqmred  to  give  secaritv  for  ooats  at  any  stage  of  the  suit,  if  be  rendea 
out  of  the  jnrisdicUon  at  tne  commencement  or  the  suit,  and  continues  so.  Burgess  v.  Greg- 
ory, 1  Edw.  449.  y 

And  see,  particularly,  Ciaif  v.  BoltoD,  a&tea,  8  vol.  609,  with  the  Editor's  notes.    <  Gow- 


308  Green  v.  Charnock.  [1791. 

to  the  two  senior  six  clerks  not  towards  the  cause,  for  payment  of 
costs,  the  plaintiff  stating  himself,  by  his  bill,  to  be  on  a  voyage  to 
New  York,  in  America,  and  they  cited  MeHarucchy  v.  Meliorucchy,  2 
Vesey,  24. 

Mr.  SoHcitor-General,  and  Mr.  Abbot,  for  the  plaintiff,  insisted,  that 
this  was  not  sufficient  to  compel  security  for  costs ;  as  it  ought,  for  that 
purpose,  to  appear  that  the  plaintiff  is  resident,  or  going  to  reside, 
abroad,  and  that  such  was  the  rule  laid  down,  Pr act.  Reg.  117  [Mr. 
Wyatt's  edition,  p.  146],  analogous  to  the  practice  in  the  King's 
Bench.  Fitzgerald  v.  Whitmore,  1  Term  Reports,  362.  Also  that 
this  being  an  injunciion-suit,  plaintiff  would  not  be  compellable,  in  the 
Exchequer,  to  give  security,  he  being  in  a  manner  forced  to  come  into 
equity  by  the  action  against  him  at  law.  Fenwick  v.  Forteseue,  Bumb. 
272. 

Mr.  Richards  denied  that  the  Exchequer  practice  was  so  at  present. 

Lord  Chancellor  thought  this  was  not  sufficient  evidence  to  the  Court 
that  the  plaintiff  was  resident  abroad ;  otherwise  merely  being  at  sea  upon 
a  fishing  party,  would  be  a  reason  to  compel  giving  security. 

The  motion  stood  over,  and,  this  day,  the  defendant  produced  an  affi- 
davit that  the  plaintiff  was  gone  to  reside  in  America. 

Lord  Chancellor  said,  from  the  best  inquiry  he  could  make,  the  mere 
description  in  the  bill  was  not  sufficient  evidence  of  the  plaintiff's  living 
abroad  to  call  for  security  ;  (2)  that  the  general  rule  is,  that  the  plaintiff 
must  appear  to  be  resident  abroad :  and  that  he  mentioned  it  now,  that 
the  general  rule  might  be  known,  (a) 

▼an  V.  Barnett,  Sausse  ^  S.  65t ;  Wright  v.  ETcrard,  ib.  661  ;  Fisher  v.  Banbury,  ib.  626 ; 
Evelyn  r.  Chippendale,  9  Sim.  497.  ^ 
(2)  See  note  (2)  in  ihe  preceding  page. 

(a)  See  on  the  subject  of  security  for  costs  of  non-residents,  and  what  residing  abroad  Is 
sufficient  to  give  the  defendant  a  ngbt  to  require  it,  I  Smith,  Ch.  Pr.  (Am.  ed.)  ch.  14,  p. 
656,  et  seq.  ;  2  Madd.  Ch.  Pr.  (4th.  Am.  ed.)  270,  et  seq.  ;  1  Barbour,  Ch.  Pr.  B.  1,  ch.  6, 
9  I,  p.  102,  et  seq. ;  1  Hoff.  Ch.  Pr.  ch.  7,  sec.  3,  p.  200,  et  seq.  ;  Howe  v.  Harvey,  8  Paige, 
73  ;  Calvert  v.  Day,  2  Younge  &  Col.  217  :  Sandys  r.  Long,  7  Sim.  140  ;  Shaw  v.  Dempsey, 
Sausse  &  S.  628 ;  Fraser  r.  Palmer,  3  Younge  ^  Col.  279  ;  Howe  v.  Thompson,  Sausse 
&  S.  622 ;  De  Mameffe  v,  Jackson,  13  Price,  603. 


[^72]  ^Jordan  v.  Sawkins.     Linccln's-Inn-Hall,  6th  Dec. 

(Reg.  Lib.  1791.  A.  fol.  20.  b.) 
Practice.  Plea  must  be  set  down  within  eight  days.  (1) 

Mr.  Solicitor-General  moved  to  discharge  an  order  that  had  been 
obtained,  by  the  defendant,  to  set  down  his  plea;  the  eight  days  in 
which  it  ought  to  have  been  entered  having  expired,  and  the  plaintiff 
having  filed  exceptions  to  the  defendant's  answer,  and  the  order  having 
been  obtained  without  a  special  application :  the  entry  of  the  plea  was 
antedated. 

Mr.  Abbot  stated  the  omission  to  have  been  occasioned  by  a  slip. 

But  Lord  Chancbllor  seemed  to  think  the  rule  ought  to  be  complied 

(1)  The  sanM  rait  prevmOs  as  to  a  demiiiTer. 
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with ;  and  that  if  the  defendant  did  not  enter  his  plea  within  the  eight 
days,  he  must  be  presumed  to  have  abandoned  it.  (2)  (a) 

(2)  The  parties  came,  howeyer,  to  an  arrangement,  and  the  Court  thereupon  pennitted  xYm 
order  to  remain.  —  R.  L.  The  plea  was  argued  soon  afterwards,  when  it  was  allowed. 
Tide  postea,  388. 

(a)  1  Smith,  Ch.  Pr.  (Am.  edit.)  232,  233  ;  2  Madd.  Ch.  Pr.  (4th  Am.  edit.)  296. 


YicKEBT  V.  [Stocker.]  (1)     Lincolii's-Inn-Hall,  same  day. 

(Reg.  Lib.  1791.  B.  fol.  28.) 

Practice.  An  order  for  payment  of  money  [against  a  person  not  a  party  to  the  cause]  (2)  is 
to  be  enforced,  not  by  attachment,  bat  by  another  order  directing  the  payment  within  a 
short  definite  (3)  time ;  or,  in  default,  that  the  party  do  stand  committed.  (3) 

Mr.  Llotd  moved  that  the  plaintiff's  solicitor,  who,  upon  taxation  of 
costs,  appeared  to  have  received  a  considerable  sum  more  than  the  amount 
of  his  costs,  and  who  had  been  served  with  an  order  to  pay  the  same, 
which  he  had  not  obeyed,  should  stand  committed. 

Lord  Chancellor  [after  consulting  with  the  Registrar]  (I)  stated  the 
practice  to  be,  that  if  you  want  an  attachment,  you  must  go  to  the  office ; 
but  if  you  want  a  more  summary  proceeding,  you  must  move  that  the 
party  pay  in  the  money  by  a  short  day,  or  stand  committed.  And  his 
Lordship  made  such  an  order  in  the  present  case.  (4)  (a) 


(1)' 

(2)1 


I  The  name  of  this  cause  is  Vickery  v.  Stocker.  —  R.  L.  and  Mr.  Cox's  notes. 

j  See  the  distinction  confirmed  by  lA>rd  Eldon  C,  in  Bowes  r.  Lord  Strathmore,  12  Ves. 
325,  and  Anon.  14  Ves.  207.  A  party  to  the  cause  is  to  be  first  serred  with  a  writ  of  execu- 
tion, then  an  attachment,  and  upon  that  an  order  for  actual  commitment.  Vide  ubi  supra, 
and  Collins  v.  Crumpe,  3  Madd.  Rep.  390. 

(3)  The  word  "  forthwith  "  was  formerly  used  ;  but  it  was  indefinite  for  any  practical  use, 
ana  the  practice  has  been  corrected,  by  directing  that  some  specific  day  should  be  named. 
Vide  per  Lord  Eldon  C,  in  Higgins  v.  Anon.  8  Ves.  381,  382,  oc. 

(4)  In  this  case  the  order  was,  that  the  party  should  pAy  the  money  within  four  days,  or 
stand  committed  —  ELL,  and  Mr.  Cox's  notes. 

(a)  See  Strange  9.  Harris,  ante,  366,  and  notes. 


East  India  Com? ant  v.  Henchman.  [Dec.  9.] 

Lincoln  VInn-HaU. 

Plractice.    [A  demurrer  may  be  filed  aAer  the  time  for  answering  expired,  if  the  party  be  not 
afiected  by  process  of  contempt.]  (1) 

Mr.  Stratford  moved,  that  a  demurrer  put  in  bj  the  defendant  might 
be  taken  off  the  file,  the  defendant  having  demurred  after  the 
time  for  answering  was  out,  but  before  any  ^process  of  contempt  [*373] 
had  issued,    the   defendant's   clerk    in    court    having    informed 
the  plaintiff's  clerk  in  court,  that  the  defendant  had  obtained  an  order  for 
time. 

Lord  Chancellor  was  of  opinion,  that  the  defendant,  till  affected  by 

(I)  S.  P.  Sowerby  v.  Warder,  in  the  Excheouer,  upon  search  of  precedents,  and  great  con- 
tideratioii,  2  Cox,  268, 269,  quod  vide.    See  also  Edmunds  v,  Savery,  3  Meriv.  304,  &c. 
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grocess  of  contempt,  might  put  in  a  demurrer  at  any  time ;  {a)  and  Mr. 
litford  referred  to  the  order  for  time,  as  showing  that  the  defendant, 
afler  the  eight  days,  is  not  considered  as  being  in  contempt,  unless  affected 
by  an  attachment ;  the  words  of  the  order  being,  that  the  defendant  is  not 
in  contempt ;  and  he  also  observed,  that  the  condition,  not  to  demur  alone, 
proved  it. 

(a)  1  Barbour,  Ch.  Pr.  B.  1,  ch.  6,  S  3,  p.  109, 110 ;  1  Hofi*.  Ch.  Pr.  ch.  8,  S  1,  p.  213; 
Hamilton  v.  Hibbert,  2  Sim.  &  Stu.  226  ;  Lane  v.  Ellsey,  4  Hen.  &  Munf.  604  ;  Eden  on 
Injunct.  (2d  edit.)  88,  89. 

(For  the  general  doctrine  upon  this  subject,  Tide  Mr.  Swanston's  note  to  Cnrzon  v,  Ld.  De 
laZouch,  1  Swa.  186.  The  demurrer,  in  the  present  case,  was  afterwards  allowed  by  Lord 
Thurlow,  Reg.  Lib.  A.  1791,  fol.  42  ;  1  Ves.  jun.  287.  It  was  afterwards  reheard,  before 
Lord  Rosslyn,  in  March,  1794,  when  he  reyersed  Lord  Thurlow's  order^and  that  reversal  was 
afterwards  affirmed  in  Dom.  Pioc.  2l8t  June,  1797 ;  8  Bro.  P.  C.  Ed.  Toml.  86.  —  Eden.] 


Crawlet  v.  Clarke.     Lincoln's-Inn-Hall,  9th  Dec. 

Practice.    The  course  against  a  M.  P.  for  non-payment  of  money  is,  first  to  more  for  a 
sequestration  nUi  upon  notice.  (1) 

Mr.  Abbot  moved* [as  a  special  motion]  (1)  for  a  sequestration  nm 
against  Lord  Sempiil  and  his  wife,  for  non-payment  of  money  decreed 
to  be  paid,  by  them,  to  the  defendant  Clarke,  producing,  in  support 
of  his  motion,  the  writ  of  execution  under  seal,  a  letter  of  attorney 
from  Clarke,  to  demand  the  money,  an  affidavit  of  the  due  execu- 
tion of  the  letter  of  attorney,  and  an  s^davit  of  the  demand  having  been 
made. 

Lord  Chancellor  thought,  that  it  was  an  order  of  course,  in  the  first 
instance,  to  which  the  Register  agreed,  but  the  next  day  Lord  Chancellor 
mentioned  it  again,  and  said  the  motion  was  regular,  as  originally 
made,  (1)  and  ordered  a  sequestration  nisi,  (2) 

n )  From  Sir  J.  Simeon*s  notes.    Et  vide  supra,  per  Lord  Chancellor. 

(2)  This  report  is  from  Lord  Colchester's  notes.  ^  See  1  Smith,  Ch.  Pr.  (Am  edit.)  440.  > 


The  Attorney-General  v.  The  Earl  of  Winchelsea,  and  Others. 

Rolls,  30th  Not.   [Vide  S.  C.  2  Cox,  304.] 

(Reg.  Lib.  1790.  A.  fol.  554.  and  1791.  A.  fol.  487.  Entered  Attorney^ 

General  v.  Hurst,) 

Where  a  residue  is  left  to  charitable  purposes,  and  it  turns  out  to  be  more  than  adequate  to 
the  number  of  the  objects,  the  whole  must  be  applied  to  similar  purposes.  Mortgages 
cannot  pass  to  a  charity,  though  included  in  a  general  residue,  such  interest  in  lands  being 
▼oid  by  the  stat.  of  mortmain.  [Assets  shall  not  be  marshalled  in  favor  of  a  charity,  ao 
as  to  throw  the  burden  of  debu  from  personal  property  upon  chattels  real:  (1)  but  tner 
shall  contribute  equally.]  (1)  r    i- /     i-  f\  j  j 

The  information  stated  {inter  alia),  that  the  Rev.  Robert  Chapman, 
late  vicar  of  Ravenstone,  deceased,  by  his  wilJ,  dated  17th  Sept  1783, 

(1)  See  the  judsment  upon  these  points,  more  fuUy,  from  the  MS.  notes  af  Mr.  Le 
Mesurier,  in  L<Hrd  Colchester's  collection,  postea,  p.  380,  note  (2).  Tide  etiam,  Howaa  v. 
Chapman,  4  Yes.  642,  660,  and  Curtis  v.  Hutton,  14  Yes.  637,  et  seq. 
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gave  and  bequeathed  the  residue  and  remainder  of  his  persona)  estate,  in 
Uie  words  fdlowing :  ''I  give  and  bequeath  all  the  rest,  residue, 
and  remainder  *of  my  goods,  chattels,  personal  estate  and  effects,  [*374] 
whatsoever  and  wheresoever,  not  hereinbefore  otherwise  disposed 
of,  unto  the  Right  Honorable  the  Earl  of  Winchelsea  and  Nottingham, 
Thomas  Hanmer,  Esq.,  Q.  Wright,  Esq.,  and  the  Rev.  Robert  Dawbig- 
gin,  rector  of  Stoke  Goldington,  in  the  county  of  Bucks,  and  the  vicar  of 
Ravenstone  for  the  time  being,  their  executors,  administrators,  succes- 
sors, and  assigns,  upon  trust ;  that  they,  the  said  Earl  of  Winchelsea, 
Thomas  Hanmer,  G.  Wright,  Robert  Dawbiggin,  and  the  vicar  of  Raven- 
stone  aforesaid,  for  the  time  being,  or  the  survivors  of  them,  do  and  shall, 
with  all  convenient  speed,  after  my  decease,  put,  place  out,  invest,  and 
continue  at  interest,  in  their  joint  names,  in  the  public  funds,  or  parlia- 
mentary security,  and  not  on  any  real  security  whatsoever,  all  and 
singular  the  residue  of  my  said  personal  estate  ;  and  do  and  shall,  from 
time  to  time,  forever  afterwards,  pay,  apply,  and  dispose  of  the  yearly 
income,  dividends,  interest,  and  produce  of  the  said  residue  of  my  per- 
sonal estate,  upon  the  trusts,  and  to  and  for  the  uses,  intents,  and  purposes 
hereinafter  mentioned  (that  is  to  say),  that  they,  my  said  trustees,  or  the 
survivors  of  them,  and  their  successors,  do  and  shall,  yearly  and  every 
year,  forever  afterwards,  out  of  the  said  dividends,  interest,  and  produce 
of  the  said  residue  of  my  personal  estate,  pay,  or  cause  to  be  paid,  by 
even  and  equal  half-yearly  payments  (to  wit),  at  the  feasts  of  the  Annun- 
ciation of  the  Blessed  Virgin  Mary,  and  St.  Michael  the  Archangel,  in 
every  year,  unto  a  proper  schoolmaster,  for  the  time  being  (to  be  nomi- 
nated and  appointed  by  my  said  trustees,  or  the  major  part  of  them,  or 
their  successors),  the  sum  of  12/.  clear  of  all  taxes,  charges,  and  deduc- 
tions, the  first  payment  of  which  to  be  made  upon  such  of  the  said  days, 
as  shall  first  and  next  happen  after  the  placing  of  the  said  residue  of  my 
said  persona]  estate  out  at  interest  as  aforesaid,  for  the  teaching  and  in- 
structing all  and  singular  the  children  of  Ravenstone  aforesaid,  for  the 
time  being,  to  read,  write,  cast  accounts,  and  say  their  Catechism,  at 
some  proper  convenient  place  in  Ravenstone  aforesaid,  which  I  earnestly 
recommend  to  the  said  Earl  of  Winchelsea  to  appoint  for  that  purpose, 
not  doubting  his  inclination  to  do  anything  in  his  power  to  further  my 
intentions  in  this  matter :  and  also  that  they,  my  said  trustees,  or  the 
survivors  of  them,  or  their  successors,  do  and  shall,  yearly  and  every  year, 
out  of  the  said  dividends,  interest,  profit,  and  proceeds  of  the  said 
residue  of  *my  said  personal  estate,  lay  out  and  expend  the  sum  [*375] 
of  twenty  shillings,  in  the  purchase  of  such  books  as  they  shall 
think  proper  for  the  use  of  the  children  of  the  said  school ;  and  also  that 
they,  my  said  trustees,  or  the  survivors  of  them,  or  their  successors,  shall, 
yearly  and  every  year,  forever,  apply  the  surplus  of  the  said  dividends, 
interest,  profit,  and  proceeds  of  the  said  residue  of  my  said  personal 
estate  (if  any  there  shall  be,  after  such  payment  as  aforesaid),  in  the  cloth- 
ing and  putting  out  apprentices  to  any  trade,  business,  or  occupation, 
that  shall  be  thought  proper  for  them,  two  children  of  the  parish  of  Ra- 
venstone aforesaid :  and  one  child  of  the  parish  of  Little  Woolstone 
aforesaid :  and  he  directed,  that  his  said  trustees,  or  the  major  part  of 
them,  should  meet  at  least  once  a  year  at  Ravenstone  aforesaid,  and 
inspect  into  the  management  of  the  said  school,  and  settle  and  audit  the 
accounts  of  the  said  charity ;  and  appointed  the  defendants,  H.  Dering, 
and  G.  Pitt  Hurst,  executors  of  his  will." 
The  testator  died  the  16th  of  October,  1786,  possessed  of  a  consider- 
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able  persona]  estate,  without  leaving  any  wife  or  children,  or  any  other 
next  of  kin;  that  the  defendant,  Mrs  Chapman,  his  only  surviving  sister, 
and  defendant,  Richard  Daniel,  his  nephew,  him  surviving. 

The  information  prayed,  that  the  charitable  bequests  might  be  estab- 
lished ;  and  that,  after  taking  the  usual  account  of  testator's  assets,  the 
residue,  or  clear  surplus  of  the  personal  estate  and  effects,  might  be  ascer- 
tained and  paid  to  the  defendants,  the  trustees,  to  be  by  them  invested 
and  placed  out  at  interest  upon  government  securities,  in  their  names ; 
and  that  the  dividends,  or  annual  income  thereof,  might  be  from  time 
to  time  forever,  applied  for  the  charitable  purposes  mentioned  in  the  tes- 
tator's will :  and  in  case  it  should  appear  that  such  dividends,  or  annual 
income,  should  be  more  than  sufficient  to  pay  the  annual  allowance  of 
12/.  to  a  schoolmaster,  and  the  yearly  sum  of  205.,  for  the  purchase  of 
books  for  the  use  of  the  said  school,  and  the  expenses  of  clothing  and 
providing  apprentice- fees  for  such  three  boys  as  aforesaid  every  year, 
then  that  the  aforesaid  charity  might  be  extended  and  enlarged,  in  such 
manner  as  the  Court  might  think  proper ;  and  that  the  whole  of  the 
interest  or  annual  income  of  the  whole  residue  and  clear  surplus 
[*376]  of  the  said  testator's  personal  ^estate  and  effects,  might  be 
applied  according  to  the  directions  of  the  testator's  will,  or 
as  near  thereto  as  the  nature  of  the  case  and  the  circumstances  would 
admit  of. 

The  defendant,  Richard  Daniel,  one  of  the  next  of  kin,  insisted,  that 
the  surplus  of  the  testator's  estate  and  effects  was  much  more  than  suffi- 
cient to  answer  all  the  charitable  purposes ;  and  that  a  considerable  part 
of  the  residue  consisted  of  mortgages,  or  some  other  real  securities ;  and 
that,  so  far  as  the  gift  or  disposition  of  the  said  residue  related  to  such 
securities,  the  same  ought  to  be  declared  void ;  and  submitted  whether, 
as  one  of  the  next  of  kin,  he  was  not  entitled  to  a  distributive  share  of 
such  residue. 

The  defendant,  Mrs.  Chapman,  the  other  next  of  kin,  disclaimed  hav- 
ing any  interest  in  the  residue,  being  desirous  that  the  charitable  bequesU 
should  be  established. 

The  executors  admitted,  that  the  residue  of  the  personal  estate  was  of  a 
considerable  amount,  and  that  a  part  thereof  consisted  of  two  mortgage 
securities,  viz.  200/.  which  had  been  paid  in  since  the  testator's  death, 
and  2000/.  still  outstanding. 

The  trustees  submitted,  that,  as  there  was  much  more  than  sufficient  to 
answer  the  precise  number  of  objecu  specified  in  the  will,  the  charity 
ought  to  be  extended. 

The  cause  came  on  to  be  heard  the  29th  of  June,  1790,  when  it  was 
referred  to  the  Master  to  take  the  usual  accounts,  an^  to  state  what  the 
testator's  personal  estate  consisted  of. 

Subsequent  to  the  decree,  and  previous  to  the  Master's  report,  the  de- 
fendant, Mrs.  Chapman,  assigned  all  her  interest  in  the  mortgages,  and 
the  residue  of  the  testator's  estate,  to  the  trustees,  for  the  benefit  of  the 
charity. 

In  consequence  of  such  assignment,  a  supplemental  information  was 
filed,  and  the  cause  came  on  again  the  30th  of  November,  1791. 

Two  questions  were  made ;  1st.  Whether  the  bequest  of  the  residue,  so 
far  as  it  related  to  the  real  securities,  was  not  void,  as  being  within  the 

statute  of  mortmain. 
[•377]       *2dly.  Whether  the  surplus,    beyond    what  was  sufficient  to 
answer  the  charitable  purposes  of  the  testator,  should  not  go  to  the 
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next  of  kin ;  or  whether  the  Court  should  not  consider  the  whole  as  dis- 
posed of  by  the  testator,  from  the  next  of  kin,  and  be  at  liberty  to  extend 
the  charity,  by  enlarging  the  number  of  objects. 

Mr.  Seiwyn,  and  Mr.  Stanley,  iu  support  of  the  information,  contended, 
that  however  the  bequest,  so  far  as  it  related  to  the  real  securities  com- 
prised in  the  residue,  might  be  void,  yet,  in  order  to  support  the  intention 
of  the  testator,  and  to  effectuate  the  charitable  bequest  as  much  as  possi- 
ble, the  Court,  as  in  former  instances,  ought  to  marshal  or  arrange  the 
testator's  assets  :  that  there  is  a  distinction  between  a  specific  bequest  of 
a  mortgage  security,  and  a  residue  including  such  a  security  :  that,  in  the 
latter,  the  Court  has  been  favorably  inclined  in  support  of  the  charity,  and 
has  accordingly  directed  an  equitable  arrangement  of  the  assets.  Attor' 
ney-General  v.  Graves,  Ambler,.  155.  As  to  the  meaning  of  real  security, 
they  cited  the  Attorney-General  v.  Bowles,  2  Vesey,  547. 

2dly.  As  to  the  surplus,  it  was  insisted,  that  the  whole  residue  was 
meant  and  intended  to  be  disposed  of  by  the  testator  in  charitable  purposes : 
that  the  number  of  the  objects  might  be  increased,  under  the  directions  of 
the  Court,  as  in  Attorney-General  v.  Johnson,  Ambler,  190j  Attorney^ 
General  v.  Sparks^  ibid.  201,  the  Court  will  give  effect  to  the  whole  be- 
quest. Attorney-General  v.  Hoare,  cited  in  Attorney-General  v.  Green 
(ante,  vol.  ii.  495).  If  the  property  increases,  the  number  of  objects  may 
be  increased,  and  the  whole  applied.  In  Thetford  School,  8  Co.  130, 
2  Vern.  397,  the  charities  were  augmented  in  proportion  to  the  improved 
Talue  of  the  estate. 

Mr.  Mitford,  and  Mr.  Richards,  for  the  next  of  kin,  insisted,  that  such 
part  of  the  residue,  as  consisted  of  the  mortgage  security,  could  not  take 
effect.  Attorney-General  v.  Martin,  which  first  came  on.  the  6th  of 
March,  1769,  and  was  heard  at  the  Rolls.  "Mrs.  Martin,  by  her  will, 
gave  all  the  residue  of  her  moneys,  government  securities,  household 
goods,  and  other  personal  estates  whatsoever,  after  payment  of  her 
debts  and  legacies,  to  •her  executors,  upon  trust,  to  dispose  thereof  [•378] 
for  such  charities  as  they  or  the  survivors  of  them  shoilld  think 
proper,  and  then  gave,  by  her  will  and  codicil,  several  legacies.''  An  in- 
formation was  filed  for  an  account  of  the  personal  estate,  and  the  applica- 
tion of  the  residue  to  charitable  purposes.  The  next  of  kin  disputed  the 
bequest  of  the  residue,  and  it  was  insisted,  that  part  of  it  consisted  of  real 
securities.  The  usual  account  was  directed,  and  it  was  ordered  by  the 
decree,  that  the  Master  should  particularly  state  whether  any,  and  what 
part  of  the  testator's  personal  estate  was  invested  in  any,  and  what  securi- 
ties. The  cause  came  on  again  26th  March,  1776,  when  it  was  declared, 
that  such  part  of  the  personal  estate  as  arose  from  mortgages,  or  other  real 
securities  not  specifically  bequeathed,  was  applicable  to  the  payment  of 
debts  and  legacies,  except  those  given  to  the  charities ;  and  that  the  resi- 
due, consisting  of  the  other  parts  of  the  personal  estate,  should  be  applied 
to  the  charitable  purposes  according  to  the  will,  &c.  This  cause  was  ap- 
pealed from  to  the  present  Chancellor,  who  reversed  the  decree,  refusing 
to  marshal  the  assets,  and  declared  that  the  whole  belonged  to  the  next  of 
kin,  after  deducting  a  certain  proportion  for  costs.  So  in  Middleion  v. 
Spicer,  Uth  November,  1772,  no  difference  whether  a  particular  or  gen- 
eral bequest  of  the  personal  estate,  part  of  which  consisted  of  money  due 
upon  mortgages  and  real  security. 

As  to  the  surplus,  they  insisted  that,  as  there  was  much  more  than  suf- 
ficient to  answer  the  charitable  purposes,  the  residue,  afler  the  charities 
were  provided  for,  must  fall  to  the  next  of  kin;  although  the  Court  has,  in 

VOL.  Ill,  40 


314  Attorney-General  V.  VVinchelsea.        [1791. 

former  instancesy  as  in  the  aboTC-cited  cases  of  the  Attanut^Generdl  t. 
Johnson,  Attorney-General  v.  Sparks ,  and  the  Attorney-General  ▼.  Chre'mit 
augmented  the  charitable  objects  as  the  income  of  the  estates  has  in- 
creased, yet  it  will  not  extend  the  charities  further  than  the  testator  has 
intended  to  do,  where  the  information  is  for  a  new  establishment,  as  upon 
the  present  occasion.  The  true  question  here  is,  whether  the  testator 
meant  to  dispose  of  the  whole  of  his  personal  estate,  supposing  the  fund  to 
be  more  than  sufficient  for  the  charitable  purposes,  or  whether  it  shall  not 
ffo  to  the  next  of  kin.  So  in  the  Attorney-General  ▼.  Bishop  of  Oxford 
(ante,  vol.  i.  p.  444,  note),  the  next  of  kin  insisted  upon  the  surplus  be- 
yond what  might  be  sufficient  to  build  the  church. 
[*379]  *As  to  the  charity  for  putting  out  apprentices,  suppose  the  fund 
had  amounted  to  100,000/.  or  any  very  considerable  sum,  the  Court 
would  not  be  at  liberty  to  expend  the  whole  of  that  fund  in  apprentice- 
fees  :  it  must  then  go  to  the  next  of  kin :  it  is  tantamount  to  say,  **  I  give 
BO  much  out  of  the  residue  as  will  be  sufficient  for  such  charitable  pur- 
poses." In  such  a  case,  the  fund  cannot  be  applied  cy  pres  :  if  too  large, 
the  surplus,  ultra  the  application  of  the  testator's  express  bounty,  must  ^11 
to  the  next*  of  kin.  As  to  the  doctrine  of  cy  pres^  that  can  only  take 
place  where  the  whole  fund  is  absolutely  given  away  from  the  next  of  kin, 
and  even  then  the  Court  does  not  readily  adopt  it ;  it  was  rejected  in  the 
Attorney-General  v.  Bishop  of  Oxford,  for,  in  that  case,  the  Court  would 
not  comply  with  the  offer  of  the  Bishop  to  repair ;  the  intent  mnst  be 
complied  with  tn  toto,  or  nor  at  all.  The  testator  there  meant  to 
build  and  not  repair:  a  new  church  was  the  object  of  the  testator's 
intention. 

The  Court  should  refer  it  to  the  Master,  to  state  what  the  surplus  is, 
before  the  point  is  decided  as  to  the  application  of  it 

Master  of  the  Rolls,  The  question  is,  whether  the  whole  surplus  of 
this  personal  estate  is  not  intended  to  go  to  the  charitable  purposes  men- 
tioned in  the  will,  though  more  than  sufficient  to  answer  the  exact  number 
of  objects  there  specified.  The  real  intention  of  the  testator  is  perfectly 
clear,  that  he  meant  to  give  the  whole  surplus.  It  has  been  said,  that  the 
distinction  is,  that  where  there  is  a  definite  object,  and  that  cannot  take 
place,  the  Court  will  not  look  for  another  object,  but  let  the  property  go 
to  the  next  of  kin,  or  the  heir-at-law;  as,  in  the  Attorney-General  y.  Bish- 
op of  Oxford,  the  only  object  the  testator  had  in  view  was  the  building  a 
church,  or  in  fact,  creating  a  pillar  of  vanity ;  that  was  his  sole  idea,  and 
nothing  short  of  that  could  answer  his  intention,  and  therefore  the  object 
must  be  effectuated  tn  tolo^  or  the  property  fall  to  the  next  of  kin.  So  in 
the  Attorney-General  v.  Goulding  (2)  (ante,  v.  ii.  p.  428),  where  Mr. 
Justice  Buller  seems  to  have  gone  to  a  great  extent,  and  as  far  as  the  case 
would  well  warrant  him,  (2)  it  was  held,  that  the  testator  had  no  general 
intention  beyond  that  specified  in  his  will,  and  consequently  that  the  be- 
quest must  be  confined  to  the  precise  object,  and  not  beyond  it ;  but 
wherever  the  intention  has  been  to  dispose  of  the  whole  property 
[•380]  to  certain  purposes,  as  in  the  early  case  of  Thetford  •School,  and 
numerous  subsequent  authorities,  the  whole  has  been  applied  :  the 
intention  has  been  considered  as  such,  and  it  has  been  only  inferred,  that 

(2)  Althoagh  the  M.  R.  (Sir  P.  Arden)  seems  thus  to  "  doubt  the  doctrine  in  that  case,  he 
afterwards  approved  of  that  doctrine,  ana  acted  upon  it,  in  the  Attornef-General  v.  Boultbee, 
2  Ves. Jun.  330,  and  3  Vcs.  220."  Per  Sir  W.  Grant,  M.  R.  Jn  Chapman  v.  Brown,  6  Ves. 
410.  »5e  also  pjer  Sir  P.  Arden  in  the  Attorney-General  r.  Whitchurch,  3  Ves.  146,  where 
his  Honor  ezplaint  the  reaaons,  in  which  he  concurs  with  the  aboTe-dted  case. 


1791.] 


Attornet-General  v.  Winchelsea.  315 


the  testator  has  been  mistaken  merely  as  to  the  quantum.  It  has  been  ob* 
served,  as  a  strong  mark  of  his  intention,  that,  by  giving  the  apprentice* 
fees  to  three  objects,  he  has  marked  out  thelimits  of  his  bounty,  and  that 
the  confining  it  to  that  number  will  be  a  sufficient  compliance  with  his 
intention;  but,  according  to  the  disposition  of  this  residue,  his  intention 
could  not  be  limited  to  three  boys,  and  if  it  would  pay  more,  the  testator 
has  shown  an  intent,  that  the  surplus  beyond  that  must  be  applied  in 
the  same  manner;  therefore  I  am  of  opinion  it  must  be  applied  to  the 
charitable  purposes  mentioned  in  the  will :  perhaps  it  may  not  turn  out  to 
be  much  more  than  sufficient,  but  if  it  should,  the  next  of  kin  may  then 
come  to  the  Court,  as  in  other  cases,  where  there  has  been  an  increase  of 
rents  and  profits,  (a) 

As  to  the  point  of  the  mortgage  securities  being  comprised  in  the  resi« 
due,  whether  they  shall  pass,  or  ratably  bear  the  burden  imposed  upon 
the  personal  estate,  there  is  a  direct  authority  in  point,  of  the  Attorney^ 
General  v.  Caldwell  (Ambler,  635),  where  it  is  taken  for  granted  they 
shall  not  pass,  either  as  an  absolute  gift,  oc  as  included  in  a  residue,  but, 
that  the  Court  will  throw  the  whole  burden  upon  that  part  of  which  the 
charity  cannot  avail  itself.  (3)  In  the  Attorney 'General  v.  Meyrick,  2 
Vesey,  44,  a  direct  gift  of  a  mortgage  was  held  void,  and  as  to  the  residue, 
I  cannot  recognize  the  distinction  which  has  been  attempted  to  be  laid 
down  between  a  specific  gift  of  a  mortgage,  and  where  it  is  comprised  in 
the  residue ;  in  both  instances  it  is  an  interest  in  land ;  and  nothing,  that 
in  the  least  degree  partakes  of  realty,  can  now  pass  under  the  stat.  of 
mortmain.  Middleton  v.  Spicer  perfectly  coincides  wilh  my  opinion.  A 
charity  cannot  take  such  an  interest  either  directly  or  indirectly,  but  it 
roust  go  in  favor  of  the  parties  legally  entitled  to  the  benefit  of  it.  (3)  (6) 

In  the  original  cause.     Declare,  that  the  debts,  legacies,  and 
costs  of  the  original  suit  ought  *to  be  paid  out  of  testator's  gen-  [*381] 
eral  personal  estate,  and  out  of  the  moneys  secured  upon  mortgage, 
or  other  real  securities,  pro  rata,  except  so  far  as  such  costs  relate  to  any 

(3)  This  report  is  very  defective  here.  His  Honor,  after  noticing  the  adduced  case  of 
Attomey-Greneral  v.  Caldwell,  said  it  was  overruled  by  Middleton  v.  Spicer.  Vide  2  Cox, 
366,  366.  The  EkUtor  is  also  in  possession  of  a  valuable  note  of  this  part  of  the  judg- 
ment, taken  by  Mr.  Le  Mesurier,  and  for  which  he  is  obliged  to  Lord  Colchester ;  it  is  as 
follows :  — 

"Dec.  3,  1791.  His  Honor  this  day  gave  judgment,  and  first  considered  the  cases.  That 
of  Attorney-General  v.  Caldwell,  reported  in  Ambler,  635,  he  said  had  been  examined  and 
appeared  to  be  as  reported.  Ana  it  did  look  something  like  the  Court's  marshalling  the 
assets  in  such  a  case.  Then  followed  Attorney -General  v.  Tyndall.  Amb.  614  ^  and  there 
were  cases  cited  in  Amb.  63S,  &  368.  But  he  said  the  last  case,  of  Middleton  v,  Spicer,  1  Bro. 
201,  had  settled  the  point,  and  he  went  at  lan^  into  it.  He  also  mentioned  Frater  v.  Blag- 
den,  which,  as  far  as  a  dictum  of  Lord  Chief  Baron  Smyth's  went,  showed,  that  the  assets 
should  not  be  marshalled.  He  conceived  this  case  to  stand  upon  the  same  ground  as  if  the 
testator  had  specifically  bequeathed  his  mortgages  to  one  person,  and  the  other  part  of  his 

Sersonal  estate  to  another.  In  such  a  case  ihey  should  contribute  to  the  payment  of  the 
ebts  and  legacies  ratabl}[  according  to  the  amount  of  what  they  took.  The  next  of  kin  in 
this  case  he  considered  as  if  he  had  been  a  legatee  of  the  mortgages,  and  therefore  decreed, 
thai  the  payment  of  the  debts  and  legacies  should  be  made  out  of  the  mortgages  and  out  of 
the  rest  of  the  personal  estate,  ratably,  according  to  the  amount  of  each  of  them  respect* 
ively." 

(a)  2  Story,  Eq.  Jur.  ch.  32,  §  1178,  §  1181 ;  Atty.  Genl.  «.  Mayor  of  Bcistol,  2  Jac.  & 
Walk.  321  ;  Attj.  Genl.  r.  Dixie,  2  My.  &  Keen,  342  ;  Atty.  Genl.  v.  Draper's  Co.  2  Beavan, 
608  :  Atty.  Genl.  r.  Coopers'  Co.  3  Beavan,  29  ;  Atty.  Genl.  v.  Wilson,  3  My.  &  Keen,  362, 
872 ;  Hobson  v.  Blackburn.  1  Keen,  273.  Upon  the  doctrine  of  ey  pres,  see  Moggridge  v. 
ThackwelL  post,  617  ;  White  v.  White,  1  Bro.  C.  C.  16,  note  (a),  and  cases  cited. 

(6)  See  Ram  on  Assets,  ch.  28,  9  3,  p.  346,  et  seq.  ;  2  Story,  Eq.  Jur.  ch.  32,  9  1180 ; 
Atty.  Genl.  v.  Tyndall,  2  Eden,  207 ;  Ridges  r.  Morrison,  I  Cox,  180 ;  Makeham  v.  Hooper, 
4  Bro.  C.  C.  163.  As  to  building  upon  land  already  in  mortmain,  see  notes  to  Atty.  Genl. 
V.  Tyndall,  ubi  supra,  and  Atty.  Genl.  v.  Nash,  post,  668. 
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proceedings  to  be  had  respecting  the  charities  in  question  under  the  di- 
rections hereafter  given  for  regulating  the  same:  [which  ought  to  be 
wholly  paid  out  of  the  testator's  general  personal  estate.]  (4) 

Declare,  that  the  surplus  of  the  personal  estate,  exclusive  of  such 
part  thereof  as  shall  appear  to  have  been  secured  by  mortgage  (after  (5) 
payment  of  part  of  the  debts,  &c.  before  mentioned)  be  applied  for  the 
several  charitable  purposes  mentioned  in  the  testator's  will,  and  the 
surplus  be  retained  by,  or  paid  to  the  trustees,  for  the  several  charit- 
able intents  and  purposes  therein  mentioned,  and  that  a  scheme  be  laid 
before  the  Master  for  the  application  of  the  charitable  funds  given  by  the 
will. 

Declare,  that  one  moiety  of  so  much  of  the  personal  estate  as  shall  have 
arisen  from  mortgages,  or  any  other  real  securities  (after  payment  of 
debts),  doth  belong  to  R.  Daniel,  one  of  the  next  of  kin,  and  the  same  to 
be  paid  to  him  accordingly,  and  the  other  moiety  to  the  other  defendant 
Eliz.  Chapman,  as  the  representative  of  the  other  next  of  kin  :  and  as  to 
the  supplemental  bill,  declare,  that  the  deed  of  trust,  of  the  10th  of  (6) 
December,  1790,  ought  to  be  established  and  carried  into  execution,  and 
all  parties  paid  their  costs,  and  that  such  part  of  the  testator's  estate  as 
would  have  belonged,  according  to  the  declaration  made  in  the  original 
cause,  to  Eliz.  Chapman,  must  be  applied  to  charitable  purposes  men- 
tioned in  the  testator's  will,  and  that  the  same  ought  to  be  paid  to,  or 
claimed  by  the  defendants,  the  trustees  for  such  purposes,  and  all  parties 
to  apply  to  the  Court  as  occasion  may  require. 

(4)  From  R«g.  Lib. 

(5)  A(\er  hearing  the  proportion  of  the  testator's  debts,  &c.  —  R.  L. 

(6)  September.  —  R.  L. 


Lee  v.  Prieaux.  [Priaulx.]  (1)     Rolls,  22d  Nov. 

(  No  Entry  on  this  occasion.) 

Legacy  to  a  feme  covert,  "  her  receipt  to  be  a  sufficient  discharge  to  the  executors,  is  equiva- 
lent with  saying,  "  to  her  sole  and  separate  use."  (2) 

The  petition  of  Sophia  Lee,  the  wife  of  Richard  Lee,  a  bankrupt,  pray- 
ed, that  the  sum  of  296/.  95.  cash  in  the  bank,  standing  in  the  name  of 
the  Accountant-General,  being  the  interest  and  dividends  of  1221/.  65. 
bank  stock,  which  had  accrued  since  the  death  of  Jemima  Wilson  (for- 
merly Price),  might  be  paid  to  the  petitioner,  to  and  for  her  own  separate 

use  and  benefit,  independent  of  her  husband,  the  plaintiff  in  the 
[*382]   cause ;  and  that  the  future  interest  and  dividends  to  accrue  due,  *on 

the  said  122!/.  6s.  bank  stock,  might  be  paid  to  the  petitioner, 
for  and  during  her  life,  and  for  her  own  separate  use  and  benefit,  pursu- 
ant to  the  will  of  Catherine  Price,  the  younger. 

(1)  Lord  Colchester's  MSS.  Although  the  name  of  the  defendant  is  mistaken,  the  above 
seems  a  very  full  and  good  report ;  and  it  agrees,  in  substance,  precisely  with  the  MS. 

(2)  ^  Tyler  v.  Lake,  2  Russ.  &  My.  183 ; ».  Lyne,  1   Younge,  662 ;  Stanton  ». 

Hali,  2  Russ.  &  My.  180.  }  See  also  per  M.  R.  upon  this  decision,  6  Yes.  621.  Et  Wde 
Ex  parte  Ray,  1  Madd.  Rep.  199,  el  seq.,  with  the  cases  there  cited.  It  should,  however,  be 
observed,  that  a  husband,  or  his  assignees,  cannot  be  deprived  of  what  otherwise  would 
accrue  by  his  marital  right  without  an  intention  clearly  manifested  by  the  author  of  the  gift, 
the  settlor,  &c. ;  Lumb.  v  Milnes,  5  Yes.  617,  &c. 
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It  stated  {inter  alia)  the  clause  in  the  will  of  Catherine  Price,  the 
younger,  deceased  (upon  which  the  question  arose),  dated  r2th  May,  1782, 
in  the  words  following  :  '*  whereas  1  am,  upon  the  death  of  Jemima  Price, 
widow  of  my  late  uncle,  R.  Price,  deceased,  entitled  to  1221/.  65.  bank 
stock,  now  standing  in  the  name  of  the  Accountant-General,  in  trust,  in 
the  cause  of  Price  and  others  v.  Bedford  and  others ;  now  I  do  hereby 
give  and  bequeath  unto  E.  Prieaux,  her  executors  and  administrators,  all 
the  said  bank  stock,  and  all  my  right,  title,  and  interest  to  and  in  the 
same,  in  trust,  that  she,  the  said  E.  Prieaux,  her  executors,  &c.,  do  and 
shall  regularly  pay  out  of  the  yearly  interest  and  dividends  of  such  bank 
stock  unto  Ann  Hill,  widow,  a  clear  annuity  of  10/.  by  equal  half-yearly 
payments,  during  the  life  of  the  said  Ann  Hill ;  and  further,  my  will  and 
intention  is,  that  my  said  trustee,  her  executors,  &c.  do  pay  unto  Sophia 
Lee  all  the  overplus  of  the  yearly  interest  and  dividends  of  the  said  bank 
stock  ;  and  a(\er  the  death  of  the  said  Ann  Hill,  my  will  is,  that  the  said 
annuity  of  10/.  a  year  do  cease,  and  that  the  whole  yearly  dividends  of  the 
said  bank  stock  be  then  paid  to  the  said  Sophia  Lee,  during  her  life,  and 
that  my  said  trustee,  her  executors,  &c.  shall  not  be  troubled  to  see  the 
application  of  any  sum  or  sums  paid  to  the  said  Ann  Hill  and  Sophia  Lee, 
but  their  receipts  in  writing,  respectively,  shall  be  a  sufficient  discharge  to 
my  said  trustee,  her  executors,  &c.  for  the  sum  or  sums  so  to  be  paid  as 
aforesaid ;  and  from  and  immediately  aller  the  death  of  Sophia  Lee,  I 
give  the  said  1221/.  65.  to  such  of  the  children  of  Sophia  Lee  as  shall  then 
be  living,  to  be  divided  between  them^  share  and  share  alike ;  and  she 
appointed  E.  Prieaux  sole  executrix." 

When  the  petition  first  came  on.  His  Honor  ordered  it  to  stand  over, 
that  the  assignees  of  Richard  Lee,  the  bankrupt,  might  appear. 

Master  of  the  Rolls,  When  this  petition  first  came  on  it  was  considered 
as  a  matter  of  course,  and  that,  although  the  words  ''  notwithstanding  her 
coverture  "  were  omitted,  and  no  notice  of  the  coverture,  so  as  to  bar  the 
husband,  yet  that  the  other  expression  was  sufficient  to  entitle  the  wife  to 
this  money. 

•Having  entertained  some  doubts  about  it,  I  ordered  the  petition  [•SSS] 
to  stand  over  for  the  assignees  of  the  husband  (he  being  a  bank- 
rupt) to  make  her  claim. 

Upon  the  part  of  the  petitioner  it  was  argued,  (3)  that  it  was  competent 
to  give  a  married  woman  the  same  absolute  interest  in  personal  property, 
as  she  might  have  had  if  a  feme  sole.  The  first  case  upon  the  subject  is 
Harvey  v.  Harvey^  1  Wms.  (127),  and  there  Lord  Chancellor  Cowper 
entertained  a  doubt  whether  a  married  woman,  though  she  might  be  com- 
petent, could  take, such  a  separate  interest  without  the  intervention  of 
trustees ;  and  whether  the  legal  estate,  devolving  upon  the  husband,  the 
Court  could  make  him  a  trustee  for  the  wife.  But  in  Bennet  v.  Davis,  2 
P.  W.  316,  that  doubt  was  done  away.  Another  case  was  cited  by  Mr. 
Selwyn,  Woodman  v.  Horsley,  MSS.  11th  February,  1783;  (4)  there  the 


n 


Mr.  Mitford  and  Mr.  Simeon  for  the  Petition.    Mr.  Graham,  contra. 
Before  Sir  T.  Sewell,  M.  R.,  Lord  Colchester's  MSS.    See  also  the  case  of  Ex  parte 
Ray,'  1  Madd.  Rep.  199. 

It  is  to  be  noticed,  there  is  a  material  error  in  the  case  of  Johnes  v.  Lockhart,  reported  as 
adduced  by  Sir  Samuel  Romilly  in  the  above-mentioned  case  of  Fjl  parte  Ray,  1  Madd.  Rep. 
207  ;  and  there  cited  as  from  Mr.  Abbot  (now  Lord  Colchester's)  note.  It  will  be  seen  that 
the  statement  of  the  M.  R.,  as  in  that  note,  was  directly  contrary  to  the  proposition  in  sup- 
port of  which  it  was  brought  forward ;  and  that  the  M.  R.  saia,  "  that  a  legacy  to  a  feme 
covert '  to  her  own  use  and  benefit,'  was  not  to  her  own  separate  use."  As  an  abstract  prop- 
osition it  certainly  seems  rather  questionable  (see  per  Sir  William  Grant,  M.  R.  Coop.  K. 
Ch.  233,  &c.).  But  it  appears  rignt  as  applicable  to  the  case  before  him  ;  there  being  a  dis- 
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words  were,  "  the  wife's  receipt  shall  be  a  sufficient  discharge,  notwith- 
standing her  coverture ;"  and,  though  late  in  the  day,  a  question  was  made 
as  to  the  operation  of  those  words:  the  bill  was  brought  by  the  assignees, 
and  dismissed,  but  without  costs,  as  Lord  Cowper  had  entertained  some 
doubts  upon  the  point  in  Harvey  ▼.  Harvey,  and  the  bill  had  been  filed 
upon  the  mistaken  opinion  of  counsel. 

The  only  question  now  is,  whether  the  words  in  this  will  are  sufficient 
to  show  that  the  testator  meant  to  give  an  absolute  power  to  the  wife, 

tinction  in  the  same  will,  there,  between  one  sort  of  property  left  to  the  feme  coTert  in  those 
terms,  and  theffiftof  a  residae  wherein  there  was  a  prohibition  aeainst  the  husband's  aliena- 
tion  without  the  wife's  consent.  The  liklitor  has  been  careful  to  search  the  ReeisiTar's 
book,  and  the  following  report  of  it  is  taken  from  that  source,  and  from  Lord  Colchester's 
note  of  what  the  M.  R.  said  on  the  occasion : 

Esther  Johnes,  widow  of  Edward  Johnes,  deceased,  Plaintiff. 

Stephen  Lockhart  and  Joseph  Allen,  the  younger  (surviving  Executors  of  the 
Testatrix,  Ann  Bowden),  and  Others  Defendants. 

Rolls,  18th  June,  1793. 

(Reg.  Lib.  1792,  A.  fol.  439,  b.) 

The  bill  stated  (and  the  facts  were  admitted),  that  Ann  Bowden,  the  testatrix,  bequeathed 
to  the  plaintiff,  Esther  Johnes  (then  a  feme  covert),  all  her  linen,  furniture,  plate,  chma,  and 
other  valuables  for  her  own  use  and  benefit,  and  then  directed  her  executors  to  sell  so  much 
of  her  stock  in  the  3  per  cent,  annuities  as  would  be  sufficient  to  pay  her  debts,  legacies, 
and  funeral  expenses,  within  12  months  after  her  decease  :  and  aAer  ^ving  a  small  annuity 
to  another  person  [and,  as  it  seems,  some  legacies],  "  she  bequeathecl  all  the  residue  of  her 
stock  in  the  public  funds,  and  all  other  her  personal  estate,  unto  the  plaintiff  and  her  late 
husband  Eklward  Johnes,  and  directed  that  the  said  Edward  Johnes  should  not  sell  the  same 
without  the  consent  and  approbation  of  the  plaintiff."  That  she  appointed  the  plaintiff's 
late  husband,  and  the  above  defendants  S.  L.  and  I.  A.  her  executors,  and  died.  Edward 
Johnes  and  S.  L.  above  proved  the  will :  and  it  appears  from  the  bill  and  answers,  that  the 
plaintiff's  late  husband,  after  taking  possession  or  the  furniture,  and  other  valuables  ("  which 
liis  co-executor  did  not  think  he  himself  ousht  to  interfere  with"),  sold  out  a  sufficient  part 
of  the  money  in  the  funds  for  payment  of  the  testatrix's  debts,  legacies,  and  funeral  ex- 
penses:  anci  afterwards  caused  the  whole  residue  thereof  to  be  transferred  into  his  own 
name  alone ;  S.  L.,  the  actinff  co-executor,  joining  therein,  as  then  supposins^  he  was  doing 
right,  although  he  stated  in  his  answer,  ne  was  then  convinced,  that  mention  should  also 
have  been  made  of  the  plaintiff's  name,  aj^reeably  to  the  will.  After  this,  Edward  Johnes, 
by  his  will,  disposed  of  the  stock  in  question  away  from  the  plaintiff,  and  died  ;  upon  which 
bis  widow  filed  the  present  bill,  praying  that  the  stock  (which  was  then  remaining  so  in- 
vested) might  be  transferred  into  the  name  of  S.  L.  as  surviving  executor  of  the  testatrix, 
and  that  the  dividends  which  had  accrued  since  Edward  Johnes's  death  might  be  paid  to  the 
plaintiff,  &c.  And  after  the  appropriation  of  a  sufficient  part  of  the  stock  to  answer  the 
above  small  annuitv,  that  the  residue  of  the  stock  might  be  sold  for  the  benefit  of  the  plain- 
tiff, or  declared  to  be  held  in  trust  for  her,  and  to  be  at  her  absolute  disposal,  and  that  the 
household  furniture  and  plate  belonging  to  the  testatrix  at  her  death,  possessed  by  Edward 
Johnes,  might  lie  specifically  delivered  up  to  the  plaintiff  for  her  own  use,  according  to  the 
intent  and  meaning  of  the  said  testatrix's  will.  &c.  &c. 

The  Court  directed  the  usual  accounts  relative  to  the  personal  estate  of  the  testatrix  not 
specifically  bequeathed,  come  to  the  hands  of  S.  L.,  or  Edward  Johnes  in  his  lifetime,  or  of 
his  representatives,  &c.  &c.  An  inquiry  was  directed,  "  whether  any,  and  what  part,  of  the 
testatrix's  personal  estate,  was  transferred,  or  otherwise  disposed  of,  by  and  with  the  consent 


were  used,  and  in  what  manner,  during  the  lifetime  of  her  said  husband.  The  stock  remain- 
ing in  Edward  Johnes's  name  was  ordered  to  be  transferred  into  the  name  of  the  Accountant* 
Greneral. 

Further  directions  and  costs  were  reserved,  &c.  —  R.  L. 

It  appears  from  Lord  Colchester's  MSS.,  that  His  Honor,  Sir  P.  Arden,  said,  at  the  hear- 
ing, that  "  a  legacy  to  a  feme  covert  *  to  her  own  use  and  benefit,'  without  more,  was  not 
to  be  considered  for  the  wife's  separate  use :  "  and  His  Honor  said  "  he  would  not  go  beyond 
Lee  V.  Priaulx,  3  Bro.  381.  But,  that  a  legacy  to  husband  and  wife,  so  as  that  the  husband 
should  not  dispose  of  it  without  her  consent,  this  was  to  her  separate  use."— Lord  Col- 
chester's MSS.  *^ 

Upon  this  it  is  only  requisite  again  to  observe,  that  the  first  clause  in  His  Honor's  judg- 
ment must  be  confined  to  the  first  bequest  in  the  testatrix's  will  of  the  furniture,  plate,  and 
other  valuables  j  and  that  such  construction  seems  induced  by  the  absence  of  the  prohibitory 
clause  which  existed  in  the  latter  gift  of  the  residue.  This  latter  clause  made  tnat  part  of 
the  case  similar  in  effect  to  Ex  parte  Ray,  I  Madd.  Rep.  199,  above  cited. 
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independent  of  the  husband,  to  receive  the  money ;  for  it  was  argued, 
that  it  is  incumbent  upon  the  petitioner's  counsel   to  satisfy  the  Court 
that  such  was  the  intent.     There  is  no  case  in  which   words  of  this  sort 
have  been  decided  upon,  one  way  or  the  other.     As  to  Darley  t.  Darley^ 
3  Atk.  3d9,  the  decision  was  directly  the  reverse.     The  date  of  the  de* 
cree  is  December  6,   1746.  Reg.  Lib.  A.  p.  263;  the  cause  was  heard 
upon  the  original  and  supplemental   bills,  the  latter  of  which  charges, 
that  the  plaintiff's  father  was  a  man  of  no  substance,  and  incapable  of 
maintaining  himself,  which  made  the  plaintiff's  grandfather  averse  to  the 
match  ;  but  he  afterwards  consented,  upon  the  plaintiff's  father  assuring 
him  that  he  would  not  intermeddle  with  any  part  of  the  estate  or  effects  he 
should,  after  the  marriage,  think  fit  to  convey;  but  that  the  wife  should 
have  the  sole  power  of  disposing  thereof  by  will,  or  any  other  mode  of 
appointment ;  that  the  plaintiff's  grandfather,  being  possessed  of 
the  term  of  one  thousand  *years  in  certain  premises  in  the  bill  men-[*384] 
tioned,  did,  by  indenture,  dated  30th  October,  1708,  made  between 
himself  and  plaintiff's  mother,  though  a  feme  covert,  in  consideration  of 
natural  love  and  affection,  and  her  livelihood  and  future  support,  assign  a 
moiety  of  such  term  to  the  mother,  her  executors,  &c.  to  hold  from  his 
decease.     Upon  the  death  of  the  grandfather,  the  plaintiff's  father  had 
acknowledged,  that  he  had  given  the  mother  power  to  make  a  will ;  and 
particularly  that  the  father  had,  by  an  instrument  in  writing,  22d  April, 
171 1 ,  promised  to  pay  200/.  to  such  person  as  she  should  by  will  appoint ; 
and,  upon  1st  August,  1715,  he  had  also  given  her  a  power  to  devise  1000/. 
as  she  might  think  fit,  and  had  subjected  himself  to  pay  the  same.     Upon 
the  26th  June,  1738,  the  mother  made  her  will,  and  gave,  in  pursuance  of 
her  power,  to  the  plaintiff,  the  moiety  of  the  aforesaid  term,  and  the 
respective  sums  of  200/.  and  1000/.     That  the  plaintiff  delivered  the  will 
to  the  defendant,  J.  Darley,  to  show  to  his  father,  which  he  did  ;  and  that 
the  father,  having  considered  the  said  provision  as  quite  sufficient,  ]ef\  the 
plaintiff  only  15.     In  a  bill  filed  against  the  father  in  his  lifetime,  the 
father  had  admitted,  by  his  answer,  that  he  had  been  informed  that  the 
mother  had  made  such  a  will,  but  submitted,  whetlier  she  had  a  power  to  do 
so  without  his  consent ;  but  it  did  appear  that  he  had  made  some  agree- 
ment that  she  should  have  a  separate  estate.     The  son,  J.  Darley,  by  his 
answer,  afterwards  insisted,  that  there  never  was  any  formal  power  del- 
egated to  her  by  the  father,  except  by  letter  in  the  year  1715;  and  that  if 
such  letter  was  to  be  considered  as  giving  her  such  a  power  with  respect 
to  the  200/.  and  1000/.,  that  the  same  ought  not  to  be  executed,  as  the 
father,  subsequent  thereto,   executed  a  bond  in  full  discharge,  by  way   of 
defeasance  of  any  such  instrument,  and  completely  annulled  the  other 
power.     By  the  decree,  the  original  and  supplemental  bills,  as  far  as  the 
same  related  to  the  moiety  of  the  term  mentioned  in  the  paper,  22  April, 
1715,  and  the  1000/.  in  the  letter  of  the  9th  August,  1715,  the  200/.  in 
the  instrument  of  22  April,  1715,  were  dismissed. 

Such  a  case,  had  it  been  correctly  stated  in  Atkyns,  might  have  de- 
served consideration,  but,  as  it  stands,  is  of  no  authority  ;  and  therefore, 
without  resorting  to  cases,  the  point  must  solely  depend  upon  the  construc- 
tion of  the  words  used  by  this  testatrix,  and  whether  they  are  com- 
petent to  give  the  petitioner  a  separate  ^interest  in  this  money.  [*385] 
Upon  the  most  mature  consideration,  I  am  of  opinion,  that  they 
are  sufficient  for  that  purpose.  The  law,  undoubtedly,  gives  all  to  the 
husband,  unless  something  is  done  to  prevent  it  from  so  doing. 

In  this  case,  two  women  were  the  objects  of  the  testatrix's  bounty,  the 
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one  a  widow,  the  other  a  married  woman  ;  and,  with  respect  to  the  widow, 
she  might  have  used  these  words  as  a  caution  against  any  future  husband 
having  a  right  to  the  money ;  and,  as  it  has  been  contended,  these  words 
must  have  their  meaning ;  and,  without  giving  them  such  a  one  as  has 
been  insisted  upon  in  favor  of  the  petitioner,  they  would  be  mere  sur- 
plusage. 

The  testatrix  might  probably  insert  these  words,  '*  her  receipt  should 
be  a  sufficient  discharge,"  in  consideration  of  the  petitioner  being  a  mar- 
ried woman  ;  and  the  party  was  in  that  situation,  that  she  could  not  other- 
wise have  been  authorized  so  to  do;  if  these  words  have  not  that  meaning, 
she  might  as  well  have  omitted  them.  Therefore  I  am  of  opinion,  that  there 
is  a  clear  intent  to  be  collected  from  the  words  of  this  clause,  that  the 
testatrix  meant  that  Mrs.  Lee,  though  a  married  woman,  should  have  the 
power  to  give  a  discharge,  so  as  to  bar  her  husband. 

The  assignees  must  have  insisted,  that  the  words  could  not  have  had  the 
effect  intended  by  them  ;  and  as  to  the  argument,  it  is  going  out  of  the  will, 
as  the  party  was  certainly  capable  of  being  made  a  feme  sole :  and  though 
the  testator  has  not,  by  the  former  words  of  the  gift,  put  her  into  that 
situation,  yet,  by  the  latter  clause,  she  has  controlled  the  law,  by  words 
tantamount  to  saying.  Whether  under  coverture  or  otherwise,  her  receipt 
shall  be  a  sufficient  discharge,  (a) 

No  assignments  could  have  been  made ;  for  how  could  the  wife,  with 
any  propriety,  have  given  her  discharge  to  the  assignees  ? 

(a)  No  technical  words  are  necessary  to  create  a  separate  estate.  Any  words  indicating 
that  intention  are  sufficient.  Ballard  r.  Taylor,  4  Desaus.  650 ;  Hamilton  v.  Bishop, 
8  Yerger,  33  ;  2  Story,  Eq.  Jur.  ch.  37,  §  1381  ;  Stanton  r.  Hall,  2  Russ.  &  My.  175  ;  Newlands 
r.  Paynter,  10  Sim.  377  ;  S.  C.  4  My.  &  Craig,  408.  Such  intention,  howcTcr,  must  be  clearly 
indicated.  1  Madd.  Ch.  Pr.  (4th  Am.  edit.)  471,  472  ;  Barrett  v.  Barrett,  1  Desaus.  447,  and 
other  cases  above  cited.  A  legacy  given  to  a  married  woman  "  for  her  own  use,  and  at  her 
own  disposal,"  vests  in  her  as  separate  estate.  Bichard  r.  Ames,  I  Turn.  &  Russ.  222  ; 
Stanton  v.  Hall,  2  Russ.  &  My.  175. 

So  a  bequest  to  a  married  woman  and  her  infant  daughter,  to  be  equally  divided  between 
them,  share  and  share  alike,  "  for  their  own  use  and  benefit,  independent  ofany  other  person," 
will  be  construed  to  mean  to  their  sole  and  separate  use.  Margetts  r.  Barringer,  7  Sim.  482 ; 
Simons  v.  Horwood,  I  Keen,  7.  So  a  bequest  to  a  married  woman,  "  for  her  benefit,  inde- 
pendent of  the  control  of  her  husband,"  will  receive  the  like  construction.  Simons  c.  Hor- 
wood, 1  Keen,  7.  For  other  expressions,  which  have  been  held  to  give  the  wife  a  separate 
estate,  see  2  Story,  Eq.  Jur.  ch.  37,  S  1382  ;  Clancy,  Rights  of  Women  (Am.  edit.),  B.  3, 
c.  2,  p.  262,  et  seq. 

For  expressions,  which  have  been  used  in  a  bequest  or  instrument  of  conveyance  or  eift  to 
a  wife,  which  have  been  held  not  to  give  a  separate  estate,  see  2  Story,  Eq.  Jur.  en.  37. 
f  1383.  The  wife's  power  over  her  separate  estate  may  be  qualified  by  the  expressions  nsea 
in  the  instrument  of  conveyance.  See  2  Story,  Eq.  Jur.  ch.  37,  §  1382  a.  See  further  on 
this  subject,  ib.  §  1334,  1385,  and  notes  ;  1  Madd.  (Jh.  Pr.  (4th  Am.  edit.)  471,  472. 

As  to  the  doctrine  of  courts  of  equity,  in  reference  to  the  manner  in  which  a  married 
woman  shall  take  and  hold  her  separate  estate,  and  her  power  over  it,  see  Hulme  v.  Tenant, 
1  Bro.  C.  C.  16,  and  notes  to  that  case  ;  2  Kent  (5th  edit.),  1G2,  et  seq.,  and  notes  ;  Rich  v. 
Cockel,  9  Ves.  369  ;  Parker  v.  Brooke,  ib.  583. 
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♦Bond  v.  The  Duke  of  Newcastle.  [*386] 

Lincoln ^s-Idd- Hall,  6th  Dec. 

Where  defendants  are  beyond  the  jurisdiction  of  the  court,  serrice  of  the  subpcBna  on  their 
clerk,  in  court,  cannot  he  allowecf  lo  he  deemed  G^ood  service,  though  they  have  hy  that 
clerk  in  court  filed  a  bill  relative  to  the  same  subject.  (1) 

Mr.  Cox  moved,  that,  under  the  circumstances  of  this  case,  service  of 
the  subpoena  in  this  cause,  upon  the  clerk  in  court  for  the  plaintiffs  in  the 
cause  of  St.  George  against  the  Duke  of  Newcastle,  might  be  deemed 
good  service,  the  defendants  being  still  out  of  the  jurisdiction  of  the 
court. 

By  an  act  of  the  30  Geo.  3,  c.  24,  entitled,  "  An  act  for  giving  relief  to 
such  persons  as  have  suffered  in  their  rights  and  properties  during  the 
late  unhappy  dissensions  in  America,"  the  commissioners  for  American 
claims  were  to  make  up  books  of  the  natnes  of  the  persons  whose  claims 
were  allowed,  with  the  sums  allowed  set  opposite  to  each  name  ;  and  the 
lords  of  the  treasury  were  to  direct  their  warrants  to  the  auditor  of  the 
receipt  of  the  Exchequer,  to  make  out  standing  orders  in  the  names  of  the 
persons  inserted  in  such  books,  for  the  sums  to  which  they  should  be  so 
entitled  ;  to  be  signed  by  three  lords  of  the  treasury,  and  to  be  irrevoca- 
ble ;  and  which  orders  were  to  bear  an  interest  of  3/.  lOs.  from  July  5, 
1788,  and  were  to  be  chargeable  upon  certain  supplies;  and  which  orders 
were  to  be  assignable  by  indorsement.  And  in  order  to  prevent  sq,ch 
orders  from  being  fraudulently  obtained  from  the  auditor  of  the  Exchequer, 
the  commissioners  were  to  make  out  certificates  to  the  persons  named  in 
the  books,  containing  the  names  and  addition  of  the  claimants,  and  the 
sum  to  which  he  or  she  should  be  entitled ;  which  certificates  should  be 
carried  to  the  proper  officer,  in  the  office  of  the  auditor  of  the  Exchequer, 
who,  upon  receiving  it,  should  deliver  out  the  order  for  the  benefit  of  such 
person.  The  sale  of  such  certificates  had  been  very  common,  and  it  had 
become  usual  for  the  holders  of  them  to  assign  them  ;  and  the  assignments 
were,  from  time  to  time,  registered  in  the  auditor's  office ;  and  in  conse- 
quence of  the  frequency  of  such  assignments,  printed  copies  of  the  assign- 
ments, with  blanks  to  be  filled  up,  were  kept  in  the  office,  and  were  filled 
up  by  the  clerks  as  occasion  offered,  upon  payment  of  a  fee  of  one  guinea ; 
and  such  certificates  were  sold  at  the  Stock  Exchange,  at  stated  market 
prices,  in  the  same  manner  as  Exchequer  bills.  The  plaintiff  stated  him- 
self to  be  a  broker,  unconnected  with  defendant  Hamilton  St. 
George,  and  to  •have  purchased,  on  the  19th  July,  1790,  at  the  [•SST] 
Stock  Exchange,  from  William  Edwards,  another  broker,  as  the 
agent  of  William  Linberry  Grovenor,  to  whom  the  defendant,  Hamilton 
Usher  St.  George,  had  assigned  it,  a  certificate,  made  out  in  the  name  of 
the  defendant,  Hamilton  Usher  St.  George,  for  the  sum  of  1 122/.  IO5.,  and 
paid  the  said  Edwards  such  sum  of  1122/.  lOs.  for  the  same  ;  and  that  he 
purchased  the  same,  without  notice  that  the  defendant,  St.  George,  had 

(I)  See  also  Anderson  v.  Lewis,  postea,  429,  and  in  Smith  v.  Hibem.  Mine  Comp.  1  Scho.  & 
Lefr.  233.  Lord  Redesdale  C.  overruled,  on  solid  principles,  three  cases  in  Dicsens,  where 
the  court  bad  allowed  service  to  he  good  on  a  party's  general  agent.  The  cases  of  Lady 
Carrin^ton  v.  Cantillon,  Bunb.  107,  and  Gildenichi  v.  Charnock,  6  Ves.  171,  seem  proper 
exceptions  to  the  general  rule.  In  the  first,  service  upon  a  partner  was  held  good  against 
a  partner  alisconding  abroad ;  in  the  other,  the  party  had  appeared  gratnilonsly  on  two 
motions.  The  case  of  service  in  an  injunction-cause  upon  the  attorney  at  law,  is  of  a  difier- 
ent  nature.  See  Delancy  v.  Wallis,  antea,  12 ;  French  v.  Roe,  13  Ves.  693 ;  Kenworthy  v. 
Accunor,  3  Madd.  Rep.  660,  &c. 
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not  full  power  to  sell  the  same ;  or  that  he  had  executed  any  deed,  where- 
by he  had  settled  the  same  upon  or  to  the  use  of  his  wife,  the  defendant, 
Marianne  St.  George ;  but  hearing  that  the  orders  on  such  certificates  were 
in  the  course  of  delivery  in  the  auditor's  office  in  the  Exchequer,  he,  in 
consequence  thereof,  upon  production  of  such  certificates,  applied  there 
to  hare  the  orders  for  payment  of  the  said  sum  delivered  to  him,  as  assignee 
of  the  defendant,  Hamilton  St.  George,  where  he  was  informed  that  a  bill 
had  been  filed  by  the  defendant,  Marianne  St.  George,  and  her  trustees,  in 
this  Court,  making  a  claim  on  the  orders,  which  were  therefore  refused 
to  be  parted  with  till  such  bill  was  disposed  of;  and  contended  that,  having 
purchased  the  certificates  in  market  overt,  and  at  a  fair  market  price,  he 
considered  himself  as  a  purchaser  thereof  for  a  valuable  consideration, 
without  notice  of  the  claim  of  defendant,  Marianne  St.  George,  or  her 
trustees. 

Mr.  Hamilton  St.  George  having  made  this  certificate  the  subject  of  a 
settlement  afler  marriage,  on  his  wife,  Marianne  St.  George,  by  virtue  of 
which  she  was  to  be  entitled  to  half  the  money  on  the  contingency  of  her 
surviving  him,  subject  to  one  half  of  his  debts,  a  bill  had  been  filed  in 
Trin.  1790,  by  Marianne  St.  George,  and  her  trustees,  against  the  Dnke 
of  Newcastle,  praying  that  a  receiver  might  be  appointed  to  receive  the 
orders  therein  mentioned,  and  also  the  money  that  would  be  payable  there- 
on, and  that  the  Duke  of  Newcastle  might  be  restrained,  by  injunction, 
from  delivering  out  the  said  orders  for  payment  of  the  sums  payable  upon 
such  orders,  and  that  the  defendant,  Hamilton  St.  George,  might  be  re- 
strained from  receiving  the  same,  and  injunctions  had  been  obtained  ac- 
cordingly, which  was  the  bill  referred  to,  and  the  reason  of  the  refusal  to 

deliver  the  orders  to  the  defendant. 
[*388]      *The  defendant,  Hamilton  St.  George,  resides  inthe  province  of 
Virginia,  and  the  defendant,  Marianne  St.  George,  and  her  trustees, 
in  Scotland,  out  of  the  jurisdiction  of  this  Court. 

These  facts  were  verified  by  affidavits,  and  the  motion  was,  that  the 
service  of  the  subpoena  on  the  clerk  in  court  by  whom  they  had  filed  their 
bill,  might  be  good  service  upon  them. 

But  Lord  Chancellor  (2)  thought,  though  this  was  a  case  of  peculiar 
hardship,  that  it  could  not  be  allowed,  and  therefore 

Refused  the  motion,  (a) 

(9)  "The  Lord  Chancellor,  after  oonsaltin^  the  Register,  said,  it  could  not  be  done,  even 
in  a  cross  cause,  or  upon  a  supplemental  bill,  for  they  are  distinct  sails,  in  which  the  attorney 
or  clerk  in  court  have  no  autnority  to  appear,  and  the  Court  will  not  brinir  the  party  into 
contempt  for  non-appearance,  when,  for  want  of  privity,  he  may  know  nothing  of  the  order 
to  appear."  —  From  Lord  Colchester's  MSS.  ^  See  1  Hoff.  Ch.  Pr.  ch.  10,  f  3,  p.  366,  and 
notes.  ^ 

(a)  See  1  Smith,  Ch.  Pr.  (Am.  edit.)  116,  117  ;  2  Madd.  Ch.  Pr.  (4th  Am.  edit.)  109,200 : 
1  Barbour,  Ch.  Pr.  B.  1,  ch.  2.  §  1,  p.  60-62;  I  Hoff.  Ch.  Pr.  ch.  3,  S3,  p.  110,  111,  and 
notes  ;  eh.  10,  f  3,  p.  866  ;  Anderson  v.  Lewis,  pest,  420,  and  notes.  As  to  serrice  in  cases 
of  inj1^lctioQ,  see  Bi|r)(e  v.  Vickars,  ante,  94. 
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Jordan  and  Others  v.  Sawkins. 

[S.  C.  1  Yes.  juD.  403.]    Lincoln 's-Inn-Hall,  27th  Dec. 

(Reg.  Lib.  1792.  A.  fol.  72.  b.) 

Plea  of  the  stat.  of  frauds  allowed,  where  a  written  agreement  was  essentially  varied  by 

'      parol.  (1) 

The  bill  stated  that  Sawkins,  the  defendant,  in  the  month  of  March 
last,  and  in  consideration  of  300/.,  agreed  to  grant  Mills,  one  of  the  plain- 
tiffs, a  lease  of  a  public  house,  known  by  the  sign  of  The  Robin  Hood,  in 
High  Holborn,  for  twenty-one  years,  to  commence  from  the  21st  of  April, 
following,  at  a  rent  of  40/.,  and  that  Mills  paid  10/.  in  part-performance,  a 
receipt  for  which,  expressing  the  contract,  was  signed  by  the  defendant : 
that  Mills  was  concerned  in  the  transaction,  not  on  his  own  account,  but 
as  agent  for  the  other  plaintiffs,  Jordan  and  Newnham,  and  it  was  shortly 
after  agreed,  between  the  plaintiflb  and  defendant,  that  the  lease  should 
commence  on  the  24th  of  June,  in  the  present  year,  1701,  instead  of  the 
2l8t  of  April,  and  that  the  same  should  be  made  to  plaintiffs,  Jordan  and 
Newnham,  instead  of  the  plaintiff  Mills. 

A  lease  was  accordingly  prepared  agreeable  to  this  last  agreement,  and 
tendered  to  the  defendant  to  execute,  and  the  plaintiffs  Jordan,  and  Newn- 
ham, offered  to  pay  the  remainder  of  the  sum  of  300/.  when  the  defendant 
refused  ;  upon  which  this  bill  was  filed  for  a  specific  performance  of  the 
agreement. 

To  this  bill  the  defendant  pleaded  the  statute  of  frauds,  to  the  discove- 
ry and  relief,(2)  as  to  so  much  as  respected  the  latter  agreement ;  and  as  to 
BO  much  as  related  to  the  written  agreement,  he  answered,  that  it  was 
obtained  from  him  at  an  under-value,  and  whilst  he  was  in  a  state  of 
intoxication. 

*Mr.  Lloffd,  and  Mr.  Abbot,  for  the  defendant  (who  set  down  the  [^389] 
plea  to  be  argued),  contended  that  the  plea  was  right  both  in  form  and 
substance :  that  if  the  second  agreement  stood  alone,  being  merely  a  parol 
agreement,  the  plea  would  be  a  good  bar  to  the  relief;  and  it  is  equally  so, 
though  the  second  agreement,  which  is  by  parol  only,  refers  to  the  former, 
which  is  in  writing.  The  relation  of  the  second  to  the  former  is  the  only 
circumstance  that  can  cause  any  difficulty ;  but  it  must  relate  to  the  former, 
either  as  differing  from  it,  or  making  part  of  it :  and  it  is  essentially  dif- 
ferent from  it ;  for  though  the  subject-matter  of  the  agreement  remains  the 
same,  yet  the  parties  are  changed  by  the  substitution  of  Jordan  and  Newn- 
ham in  the  place  of  Mills,  and  the  conditions  are  changed  by  varying  the 
time  of  the  commencement  of  the  lease,  both  which  are  essential  varia- 
tions from  the  original  written  agreement.  A  parol  variation  of  a  written 
agreement  cannot  be  enforced  in  equity.  Cokes  v.  Mascall,  2  Vern.  34, 
where  the  subject-matter  continued  the  same,  and  the  parties  also :  but 

(1)  Vide  Beames's  El.  Pleas,  172 ;  Brodie  «.  St.  Paul,  1  Yes.  jvn.  326,  with  Lord  Redes- 
dale  G.*8  addition  to  the  statement  of  it:  1  Scho.  &  Lefroy,  36.  See  also  Woollam  v. 
Heame,  7  Yes.  211.  Etper  Lord  Eldon  C.  on  the  principal  case  in  Robson  v.  Collins, 
7  Yes.  133. 

(2)  After  pleading  the  particular  clause  in  the  statute  relatire  to  agreements,  the  defend- 
ant averred,  that  neither  the  agreement  in  the  bill  pretended,  or  any  other  agreement  to  such 
or  the  like  puiport,  nor  any  memorandum  notes  or  note  of  the  said  pretended  agreement 
Twas  or  were]  m  writing,  and  signed  by  the  defendant,  or  by  any  other  person  or  persons,  by 
nim  lawfully  authorized.  —  R.  L.  It  seems  this  plea  was  settled  by  Mr.  Abbott,  now  Lord 
Colchester.  Lord  Thnrlow  observes,  postea,  890,  and  note  (8),  ibid.,  that  the  plea  was  righi 
in  form,  and  good  in  substance. 
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the  defendant  relying  on  the  statute  of  frauds,  the  Court  refused  to  de- 
cree a  specific  performance,  the  contract  not  being  binding  in  equity. 
The  suffering  the  plaintiff,  in  that  case,  to  try  his  right  at  law,  was  no  ac- 
knowledgment of  his  title  to  relief,  as  the  construction  of  the  statute  of 
frauds  is  the  same  at  law  as  in  this  Court;  and  if  there  is  no  relief  either 
in  law  or  equity,  no  discovery  will  be  enforced ;  consequently  a  plea  to 
both  is  good. 

Then,  if  it  is  cotisidered  as  a  part  of  the  former  agreement,  it  is  a  part 
not  expressed,  and  bad,  so  far.  An  addition  by  parol  to  a  written  agree- 
ment, cannot  be  helped  in  equity.  The  rule  is  so  laid  down  in  Comyns*8 
Digest,  tit.  Chancery,  (2  B.  4.)  and  Foot  v.  Salway,  2  Ch.  Ca.  142.  So 
in  Brodie  v.  St.  Paul,  in  this  Court,  31st  May  last.  Therefore  the  plea  is 
good,  both  to  the  relief  and  the  discovery  sought  by  the  bill  as  to  the  latter 
agreement. 

Mr.  Solicitor-General,  and  Mr.  Stanley,  for  the  plaintiff.  The  differ- 
ence made  by  the  parol  from  the  written  agreement,  that  the  lease  should  be 
to  different  parties,  is  not  essential ;  because  Mills  might  have  declared 
himself  a  trustee  for  Jordan  and  Newnham,  if  he  so  pleased.  The  whole 
agreement  might  have  been  waived  by  parol ;  why,  therefore,  should  it  not 
be  varied  ?  Brodie  v.  St.  Paul  is  not  like  this  case ;  there  the 
[*390]  agreement  *was  held  void,  because  it  was  uncertain  what  covenants 
were  read,  and  the  unreasonableness  of  them  was  referred  to  the 
opinion  of  a  third  person,  so  that  the  whole  was  uncertain. 

Cokes  V.  Mascall  does  not  apply,  for  it  appears  by  the  report  of  the  case, 
2  Vern.  200,  that  the  agreement  there  was  afterwards  decreed  to  be  per- 
formed. 

Lord  Chancellor.  (3)  As  to  the  form  of  the  plea,  it  is  the  common  form, 
being  a  plea  pro  tanto  to  the  parol  agreement.  The  different  period  of 
commencing  the  lease  makes  a  material  variation,  as  it  gives  the  estate 
from  the  owner  for  so  many  months  longer,  (a) 

Flea  allowed. 

(3)  Lord  Colchester's  note  of  the  judgment,  although  in  suhstance  to  the  above  effect,  it 
retner  more  full ;  and  is  as  follows :  —  "  Lord  Chancellor.  As  to  ibe  form,  the  olea  is  right ; 
it  is  of  common  course  ;  bein?  a  plea  pro  tanto  to  the  ezcej^ted  part  specined ;  Tiz.,  the 
parol  contract.  And  as  to  trie  substance ;  the  different  period  of  commencing  the  lease 
makes  a  material  variation  between  the  latter  and  the  former  agreement,  since  it  gives  the 
estate  from  the  owner  so  many  months  loneer." 

Lord  Eldon  C.  referring  to  this  case,  7  Yes.  133,  observes,  in  effect,  that  snch  variations 
would  amount,  in  fact,  to  a  new  agreement ;  "  that  if  a  variation  be  legally  agreed  for,  it  is 
part  of  the  contract ;  and  if  not  legally  agreed  for,  it  is  no  part  of  the  contract." 

(a)  As  to  the  effect  upon  a  written  agreement  of  an  alteration  of  it  by  parol ;  Yicary  v. 
Moore,  2  Watts,  451,  456,  457  ;  Cummings  v.  Arnold,  3  Metcalf,  4S6 :  Chitty,  Cont.  (5lh  Am. 
edit.)  108-113,  and  notes  and  cases  cited;  1  Sugd.  Vend.  &  Purcn.  (6th  Am.  edit.)  169, 
170,  [236,237.1 

The  terms  of  a  written  agreement  for  the  sale  of  goods  may  be  varied  by  a  subsequent 
parol  contract,  though  the  original  contract  falls  within  the  operation  of  the  statute  of  frauds. 
Commings  v.  Arnold,  3  Metadf,  486.    As  by  a  variation  in  the  time  of  payment,  ib. 

As  to  the  plea,  see  Story,  Eq.  PI.  ch.  14,  §  761  ;  Parkhurst  v.  Van  Cortlandt,  2  John.  Gh. 
275.  As  to  the  power  of  courts  of  equity  to  vanr  and  reform  written  agreements  on  parol 
proof  of  mistake,  &c.,  and  to  enforce  them,  see  Pember  v.  Mathers,  1  Bro.  C.  C.  62,  and 
note  (a)  at  the  end  of  the  case  ;  Rich  v.  Jackson,  4  Bro.  C.  C.  618 ;  Jordan  v.  Sawkins, 
4  Bro.  C-  C.  477. 
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Bennet  College  v.  Caret.     Lincoln's-Inn-Hall,  10th  Dec. 
(Reg.  Lib.  179L  A.  fol.  63.  b.  Entered  Corp.  Christ.  &c.) 

Costs.  [Determined  on  a  rehearinf^  to  be  sufficient,  if  a  party  can  make  a  i^ood  title  in  a  bill 
for  specific  performance  at  any  time  before  the  final  decree.]  H)  [Where  a  Master's  report 
is  against  toe  title,  a  vendor's  bill  may  now  be  dismissed  wiin  costs  upon  motion.] 

This  was  a  bill  for  specific  performance  of  a  contract  for  the  purchase 
of  an  estate ;  800/.  had  been  paid  as  a  deposit.  It  appeared  the  defendant 
could  not  make  a  title.  It  was  agreed,  that  the  bill  must  be  dismissed. 
Mr.  Lloyd  pressed  Lord  Chancellor  to  order  the  deposit  to  be  returned ; 
btit  his  Lordship  said,  he  could  make  no  order  upon  a  bill  that  was  dis- 
missed, for  that  would  be  decreeing  relief. 

His  Lordship  proposed  dismissing  the  bill  with  costs,  and  Mr.  JSolici" 
tor^General  objeciing  to  this,  that  the  costs  ought  to  follow  the  event  of  the 
suit,  Lord  Chancellor  said,  they  were  completely  in  the  discretion  of  the 
Court.  (2)  [Such  a  bill  can  now  be  dismissed  with  costs,  after  a  report 
against  the  title,  by  motion.     Walters  v.  Pyman,  19  Ves.  95L] 

But  the  College  being  desirous  of  having  the  purchase  completed,  if 
possible,  it  was  referred  to  the  Master,  to  inquire  whether  the  defendant 
could  make  a  title,  (a) 

(1)  The  report  here  U  very  confused  and  inaccamte.  The  matter  came  before  the  Court 
on  a  petition  of  rehearing ;  and  it  seems,  that,  in  point  of  fact,  the  Court  had  originally  been 
too  hasty  in  taking  upon  itself  to  decide,  that  the  defendant  could  not  make  a  ^ood  title 
without  givinv  him  a  reference  to  the  Master  as  to  the  fact ;  the  rule  being,  that  it  is  suffi- 
cient if  a  gooa  title  can  be  made  at  any  lime  before  a  final  decree,  after  the  Master's  report. 
See  Lord  Sturton's  case,  cited  2  P.  W.  630,  and  Wynn  v.  Morgan,  7  Ves.  202.  In  the 
principal  case  the  petition  of  rehearing  came  on  before  Lord  Thurlow,  from  a  decree  pro- 
nounced by  his  Lordship  in  the  July  preceding,  wherein,  after  reciting,  that  "  the  defendants 
not  being  able  to  make  a  title  to  the  estate  comprised  in  the  contract,"  the  Court  ordered 
the  contract  to  be  delirered  up  to  the  plaintiffs  to  be  cancelled.  And  wherein  also  some  col- 
lateral directions,  as  to  the  return  of  the  deposit,  &c.,  were  enteced  as  ordered  by  consent, 
&c.  As  to  some  of  the  defendants,  no  costs  had  been  given.  As  to  others,  the  plaintifis 
were  to  pay  their  costs. 

The  petition  of  rehearing  complained  of  the  allegation  that  the  petitioners  were  not  able 
to  make  a  good  title  to  the  estate  in  question,  and  as  to  its  statement  of  their  consent  to 
the  return  of  the  deposit ;  whereas  they  submitted,  that  a  good  title  could  be  made,  and 
that  the  petitioners  aid  not  give  such  consent ;  and  that  therefore  a  reference  ought  to  have 
been  directed  to  a  Master,  as  to  whether  a  good  title  could  be  made,  &c.  &«. 

The  Court  ordered  tbe  decree  to  be  "  varied  by  leaving  out  the  following  directions.  Decree 
(the  defendants  not  being  able  to  make  a  title  to  the  estates  comprised  in  the  contract),  that 
the  said  contract  be  delivered  up  to  be  cancelled,"  and  by  inserting  'the  following  direction, 
"  that  it  he  referred  to  Mr.  Wilmot,  one,  &c.,  to  inquire  whether  the  defendants  can  make  a 
good  title  to  the  estate  in  question."  The  decree  was  also  further  varied  by  leaving  out 
some  of  the  directions  as  to  payment  of  the  money,  "  and  those  relative  to  the  costs :  "  in- 
stead whereof  was  to  be  inserted,  a  reservation  of  the  costs  of  the  suit,  and  all  further 
directions.  —  R.  L. 

(2)  This  point,  in  particular,  has  been  considered  as  misreported  by  Mr.  Cox  and  Mr. 
Coolce,  who  each  took  notes  npon  the  principal  case,  which  will  be  fouaa  particularly  noticed 
in  the  2d  edition  of  Mr.  Maddock's  Prin.  and  Pract.  of  Equity.  Vide  therenpoo,  Lewis  v. 
Lozhara,  3  Bferiv.  429,  and  Sprinirfield  v,  Oliett,  cited  ibid,  note  to  p.  430. 

(a)  See  2  Sogd.  Vend.  &  Porch.  (6th  Am.  edit.)  27,  [41.] 
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(•391]  *HiLL  V.  Chapman. 

[Vide  S.  C.  1  Yes.  jun.  405.]    LincoInVInn-Hall,  12th  Dec. 
(Reg.  Lib.  1790.  A.  fol.  152.) 

[After  certain  legacies  to  the  children  of  A.  Twminaiim.]  Testator  gare  the  residue  to  the 
children  of  A.  ["  As  aforesaid. "HO  By  a  codicil,  he  ordered  1000/.  to  be  set  spart  as  a 
security  for  annuities ;  a  child  bom  sAer  the  death  of  the  testator,  shall  not  tske  a  share 
of  the  [residue,  or  of  the]  1000/.,  it  shall  sink  into  the  residue  after  the  death  of  the  snrri- 
Ting  annuitants.  (2)  Where  a  supplemental  bill  brinffs  a  new  interest  before  the  Court, 
it  is  open  to  the  parties  to  make  any  objection  to  the  cfecree  which  might  hare  been  made 
at  the  first  hearing. 

The  testator,  John  Spackman,  made  his  will,  dated  15th  Janoary,  1785, 
and  thereby(3)  gave  the  residue  to  his  trustees,  the  defendants,  in  '^  trust 
for  the  benefit  of  all  his  grandchildren,  by  his  daughter  Sarah,  equally  to 
be  divided  between  them,  and  laid  out  for  their  respective  benefit "  [**  as 
aforesaid."] (4)  The  testator  made  two  codicils  to  his  will,  and  by  the 
latter,  dated  19th  November,  1785,  he  gave  annuities  to  his  servants  to  the 
amount  of  30/.  a  year,  and  directed  1000/.  3  per  cent,  bank  annuities  to 
be  set  apart  to  pay  these  annuities. 

The  plaintiffs  were  the  children  of  the  testator's  daughter,  Sarah  Hill, 
born  before  the  death  of  the  testator. 

The  defendants  were  the  trustees,  and  a  child  born  after  the  death  of  the 
testator  (but  during  the  life  of  the  annuitants),  who  was  brought  before 
the  Court,  by  a  supplemental  bilL 

And  the  question  was,  whether  the  after-born  child  should  take  a  share 
of  this  1000/. 

Mr.  3Iitfordt  and  Mr.  Cooke,  for  the  after-born  child. 

Where  a  legacy  is  given  to  the  children  of  A.  it  is,  in  general,  intended 
children  living  at  the  death  of  the  testator,  unless  there  are  words  in  the 
will,  or  circumstances  to  postpone  the  distribution  ;  but  when  the  fund  is 
given  to  one  for  life,  the  words  that  would  otherwise  apply  to  the  death  of 
the  testator,  will  apply  to  the  death  of  the  tenant  for  life,  and  will  let  in 
the  children  born  before  that  event.  Ellison  v.  Airey,  1  Vesey,  111;  Ex 
parte  Crispin  (ante.  vol.  i.  p.  386).  So  where  any  thing  postpones  the 
distribution,  Congreve  v.  Cohgreve  (ante.  vol.  i.p.530),  where  the  division 
was  to  be  at  the  age  of  twenty-one,  a  child  born  before  the  eldest  obtained 
twenty-one  was  let  in.  (1)  Here  the  1000/.  given  by  the  codicil  is  to 
secure  annuities,  and,  of  course,  cannot  be  distributed  till  the  annui- 
ties are  dead,  and  therefore  must  be  distributed  among  the  children  bom 
before  that  periods 

(1)  See  the  report,  1  Yes.  km.  406.  This,  and  the  description  of  the  individuals  at  to  tiia 
legacies,  seems  Terv  material.  —  Editor. 

(2)  The  rule  is,  that  all  children  shall  take  where  the  gift  is  general ;  but  contra  when 
tesUtor  clearly  marks  out  a  period  of  division.  See  Hughes  r.  Hughes,  antea,  363,  et  post, 
434  ;  Attorney-General  v.  Crispin,  and  Congreve  r.  Congreve,  antea,  1  vol.  886,  630.  See 
also  the  MS.  reports  of  the  judgment  in  the  next  page,  and  Leake  v.  Robinson,  8  Merivale, 
383  ;  Andrews  v.  Partington,  post,  401. 

^  Where  a  testator  be9ueatried  the  residue  of  his  personal  estate  to  such  of  his  grand- 
children as  should  be  livine  at  his  decease,  in  equal  portions,  it  was  held,  that  a  grandchild, 
bom  within  nme  months  after  the  testator's  death,  was  entitled  to  a  share  of  such  residue. 
Hall  9.  Hancock,  16  Pick.  866.  > 

(3)  After  havinsf  given  distinct  legacies  to  the  children  of  his  daughter,  Sarah  Hill,  nomi- 
natim,  directmg  the  mode  of  mvestment,  and  the  time  when  each  legatee  should  have  the 
possession ;  see  the  report  in  1  Ves.  jun.  405,  and  the  MS.  reporu  of  the  judgment, 


y?  ^^oS"  ^■^**  ^'^'  ^^'  •^*  "^  Goodwyn  v.  CkKxlwyn,   l  Vea.  886,  wen  also 
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Mr.  Mansfield,  for  the  plaintiffs. 

*The  case  of  Ellison  ▼.  Airey,  was  determined  on  the  special  [*392] 
penning  of  the  will ;  the  Attorney-General  r.  Crispin,  was  upon 
the  fund  being  given  for  life.  The  determinations  have  been,  that  the 
persons,  in  order  to  take,  must  bear  the  description  at  the  death  of  the  tes- 
tator. In  this  case,  the  codicil  only  takes  the  1000/.  out  of  the  residue, 
for  the  particular  purpose  of  securing  the  annuities ;  there  is  no  gift  but 
of  the  residue,  the  determination  as  to  which  cannot  be  varied  by  the  1000/. 
being  taken  out  for  a  particular  purpose. 

Lord  Chancellor.  Where  a  supplemental  bill  brings  a  new  person 
or  a  new  interest  before  the  Court,  it  is  open  to  the  parties  to  make  any 
objection  to  the  decree  that  might  have  been  made  at  the  first  hearing. (a) 

It  is  intelligible,  that  by  **  the  children  of  A."  the  testator  means  child- 
ren then  born ;  if  you  go  further,  it  must  extend  to  all  possible  children. 
To  tie  it  up  to  the  death  of  the  testator*  is  rather  a  forced  construe* 
tion.  (5) 

Where  it  is  to  one  for  life,  and  then  to  the  children,  it  shows  the  inten- 
tion to  be  children  born  then.  If  it  was  a  specific  legacy  to  one  for  life,, 
and  then  to  be  divided,  there  could  be  no  doubt. 

If  it  were  of  a  part  to  one  for  life,  then  to  fall  into  the  residue,  and  then 
the  residue  was  ordered  to  be  divided  among  children,  the  same  principle 
would  apply ;  which  must  extend  to  all  the  children  :  therefore,  if  the  1000/. 
was  to  be  divided  at  the  death  of  the  surviving  annuitants,  it  must  be 
divided  among  all  then  born ;  but  the  difficulty  here  is,  that  the  general 
estate  must  be  divided  at  the  death  of  the  testator.  The  circumstance  of 
taking  out  a  part  for  the  special  purpose  does  not  seem  very  material.  If 
he  says  nothing  upon  the  subject,  upon  the  death  of  the  surviving  annui- 
tant it  must  sink  into  the  residue,  which  is  divisible  at  the  testator's 
death ;  and  it  is  repugnant  to  say,  one  part  of  the  residue  shall  be  divisi- 
ble at  one  time,  and  the  other  part  at  another. 

I  think  it  must  fall  into  the  residue. 

I  have  always  thought  that  the  case  of  Ellison  v.  Airey  went  on  a  re* 
finement,  and  was  beside  the  intention  of  the  testator.  (6)  (6) 

(6)  See  the  report  of  the  judgment  in  1  Ves.  jan.  407.  The  Editor  also  subjoins  extracts 
from  two  MS.  notes  of  the  tudgment.  —  "  Lord  Chancellor.  It  is  intelligible  to  say,  when 
the  testator  gives  to  the  children  of  A.,  he  meant  to  ^ire  to  the  children  in  being  at  the  time 
of  making  the  will,  (t)  The  doubt  which  I  entertam  here,  is,  whether  it  is  possible,  if  a 
sum  of  money  were  given  to  A.  for  life,  and  then  to  be  distributed  as  nart  of  the  residue,  it 
should  go  differently  from  the  residue  given  generally  among  the  cnildren,  or  whether  it 
should  not  make  the  whole  divisible  amoo^  the  children  in  being  at  the  time  of  the  death  of 
the  annuitant.  If  the  1000/.  is  not  to  be  distributable  until  after  the  death  of  the  annuitant, 
I  do  not  see  why  it  should  not  suspend  the  whole.  I  am  of  opinion,  only  those  children 
living  at  the  death  of  the  testator  must  take.  The  Lord  Chancellor  also  said,  he  was  of 
opinion  Ellison  r.  Airey  went  upon  very  refined  notions." 

From  a  note  of  Mr.  Cooke,  in  Lord  Colchester's  collection. 

The  following  is  from  Sir  J.  Simeon's  MS.  **  Lord  Thurlow  said,  he  thought  that  the 
rule  which  hadWn  laid  down  for  vesting  at  the  time  of  distribution  ^nerallv  contravened 
the  intention  ;  as  it  was  generally  the  intention  to  provide  for  those  living  at  the  date  of  the 
will ;  (t)  and  if  that  was  departed  from,  he  should  have  thoujorht  it  more  consistent  in  all 
cases  to  take  in  all  bora  at  any  time,  as  upon  the  construction  ormarria^  settlements. 

"  But  as  the  rale  was  laid  down  he  would  adhere  to  it,  and  that,  the  codicil  having  separated 
the  1000/.  only  for  the  sake  of  B.'s  life  interest,  the  1000/.  would  pass  to  the  objects  designed 
under  the  will,  which  was  the  grandchildren  living  at  the  death." 

(6)  The  Court  on  the  Supplemental  Bill  declared,  that  the  defendant  was  "  not  enUtied  to 
any  part  or  share  of  the  residue  of  the  said  testator's  personal  estate."  —  R.  L. 

(t)  See  however  per  Sir  W.  Grant,  M.  R.,  contra,  2  Merivale,  883,  383.  Et  vide  Congreve 
9.  Congreve,  and  Gmmore  v.  Severa,  1  vol.  330,  582,  and  the  notes. 

(«)  2  Madd.  Ch.  Pr.  (4th  Am.  edit.)  634  ;  1  Barbour,  Ch.  Pr.  B.  1,  ch.  12,  p.  362,  et  seq. ; 
3ib.  B.  4,ch.  3,§l,p.69,etseq.  _  ^  «      ^« 

(6)  See  Andrews  v.  Partington,  post,  401,  and  notes;  Coogrtve  v.  Congreve,  1  Bro.  C.  C. 
330,  and  notes. 
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[•393]  *Doo  V.  Brabant. 

[Vide  S.  C.  in  K.  B.  4.  T.  R.  706.]    Lincoln's-Inn-Hall,  12th  Dec 
(Reg.  Lib.  1791.  A.  fol.  43.) 

[DeriBe.  CoDdttional  limitation.  Condition  —  precedent.]  1st.  A  devise  to  A.  at  t went j- 
one :  and  if  she  die  under  twenty-one  to  her  children  ;  or  if  she  die  under  twenty-ooe,  and 
no  cuildren,  then  over.  A.  survived  twenty-one,  and  had  children,  and  then  died  in  the 
lifetime  of  the  testatrix.  Decided  at  law  that  A.'s  children  could  not  take ;  (1)  the  above 
being  a  condition  precedent ;  contrary  to  the  opinion  of  Lord  Thurlow  C] 

Sarah  Counsell  made  bar  will,  dated  7th  August,  1777,  and  thereby 
gave  H)00/.  three  per  cent,  consol.  annuities,  and  other  effects,  to  trustees, 
in  trust  for  Sarah  Counsel),  of  the  age  of  twelve  years,  until  she  should 
attain  her  age  of  twenty-one  years  ;  then  to  transfer  the  said  sum  to  the 
said  Sarah  Counsel!,  her  executors  and  administrators,  to  and  for  her  own 
use  and  benefit :  and  in  case  the  said  Sarah  Counsel!  should  die  under 
the  age  of  twenty-one  years,  leaving  any  child  or  children  of  her  body 
!awfully  begotten,  then  in  trust  for  all  and  every  such  child  or  children 
who  should  live  to  attain  his,  her,  or  their  age  or  ages  of  twenty-one 
years,  and  to  be  equally  divided  between  them,  share  and  share  alike,  if 
there  should  be  more  than  one  such  child,  and  if  there  should  be  but  one, 
then  in  trust  for  such  child  ;  but  in  case  the  said  Sarah  Counsel!  should 
die  under  the  age  of  twenty-one,  without  leaving  any  child  or  children, 
or,  being  such,  they  should  all  die  under  twenty-one,  then  in  trust  for  testa- 
trix's three  nieces,  Mary,  Ruth,  and  Sarah  Og!e,  equally  to  be  divided 
among  them. 

In  the  year  1780,  Sarah  Counsell  married  Benjamin  Doo,  and  died  in 
April,  1790,  in  the  lifetime  of  the  testatrix,  leaving  the  two  plaintiffs,  her 
only  children,  surviving  her,  and  in  the  same  month  of  April,  Sarah 
Counsell,  the  testatrix,  also  departed  this  life.  Mary  and  Sarah  Ogle  died 
also  in  the  lifetime  of  the  testatrix,  and  Ruth  Ogle  married  the  co- 
defendant,  Brubant,and  they  claim  in  her  right  the  trust-money  mentioned 
in  the  bequest  upon  the  contingencies,  as  having  lapsed  by  the  death  of 
Sarah  Doo  in  the  lifetime  of  the  testatrix. 

The  plaintiffs,  the  children  of  Sarah  Doo,  claimed  also  the  l)equest  in 
the  will,  and  prayed,  by  the  bill,  to  have  the  same  secured  to  their 
benefit. 

The  cause  came  on  to  be  heard  in  Michaelmas  term  Iast»  when 

Mr.  Mansfield,  for  the  plaintiff,  contended,  that  although  the  event  of 
the  mother's  dying  under  twenty-one  did  not  lake  place,  yet  the  intent  of 
the  testator  must  prevail,  and  words  must  be  supplied  in  the  will 
[•394]  to  favor  that  intention.  The  children  were  ^equally  objects  of 
the  testator's  bounty  with  the  mother.  So  in  real  estates,  if  the 
intention  can  be  effectuated,  the  heir-at-law  shall  not  prevail  against  the 
will.  Janes  v.  Westcomb,  Prec.  Cane.  316;  Bradford  v.  Foley ,  Doug.  63; 
Statham  v.  Bell,  Cowper,  40. 

Mr.  Solicitor-Gcneral,  for  the  defendants.  It  is  clear  that  the  testator 
only  meant  to  give  this  money  to  the  children  in  case  the  mother  died 
under  twenty-one,  but  not  if  she  lived  to  attain  that  age ;  fur  had  she  survived 
the  testatrix  after  that  period,  it  is  impossible  to  doubt  but  that  the  children 
could  not  have  claimed  to  the  prejudice  of  the  husband.     It  would  not 

(1)  See  the  argument  and  decision  of  this  case  at  common  law,  in  K.  B.  4  T.  Rep.  706. 
Et  Tide  Hohnes  r.  Cradock,  3  Vci.  317,  321  ;  Parsons  ».  Parsons,  6  Vca.  678,  681,  Ac. ; 
Meadows  v.  Parry,  1  Ves.  &  Beam.  124,  and  Hnmberstone  r.  Stanton,  ibid.  384,  386,  387. 
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then  have  lapsed,  but  been  vested:  and,  therefore,  the  question  is, 
whether  there  is  any  case  in  which  a  certain  absolute  interest  has  been 
given  upon  the  event  of  a  party  attaining  twenty-one,  and  that  the  legatee 
attains  twenty-one,  and  then  dies  in  the  lifetime  of  the  testator,  that  the 
Court  has  said,  because  the  legacy  became  absolute  upon  the  contingency 
taking  place,  the  person  interested  in  the  remainder,  in  case  such  interest 
shall  not  take  effect,  shall  be  entitled  to  it,  in  the  event  of  the  party  dying 
in  the  lifetime  of  the  testator. 

The  gift  to  the  children  was  only  in  one  event,  upon  the  contingency 
of  her  dying  under  twenty-one,  but  she  lived  to  that  period ;  and  had  she 
survived  the  testatrix  the  children  would  have  been  defeated.  Suppose 
the  mother  had  had  no  estate  limited  to  her,  and  this  interest  had  been 
given  over  to  the  children  upon  her  dying  under  twenty-one ;  as  she  at- 
tained twenty-one  thai  devise  would  have  lapsed,  and  the  children  could 
not  have  claimed.  As  to  Janes  v.  Westcomb^  the  event  of  a  child  being 
born  was  uncertain  and  unknown  to  the  testator.  Here  the  event  took 
place  in  the  testatrix's  lifetime. 

Bradford  v.  Foley  arose  upon  the  second  marriage  of  the  son ;  and  in 
that,  and  the  former  authority,  the  event  never  happened ;  in  this  it  has, 
which  circumstance  makes  a  material  distinction. 

Mr.  Ridley,  on  the  same  side.  This  is  a  lapsed  legacy,  and  the  plain- 
tiffs now  cannot  claim  under  the  description  in  the  will.  The  Court  can- 
not raise  an  intention  for  them  in  opposition  to  the  words  of  the  will,  even 
supposing  the  intention  to  have  been  as  Mr.  Mansfield  contends. 
It  does  not  appear  from  the  words  *of  this  instrument;  and  the  [*395] 
Court   cannot  make  a  will,  in  their  favor.     In  t    Calthorpe  v. 

t  Calthorpe  v.  Gongh,  Rolls,  18tb  February,  1789.  —  (2)  Sir  HeDrjr  Calthorpe,  by  will 
(inter  alia),  gave  10,000/.  to  trustees,  to  place  out  in  tbe  funas,  to  pay  the  interest  ana  prod- 
uce during  the  joint  lives  of  Sir  Henry  Gough  and  dame  Barbara,  bis  wife,  into  the  proper 
hands  of  dame  Barbara,  or  as  she  should  direct,  for  her  sole  and  separate  use  and  disposal ; 
and  in  case  the  said  dame  Barbara  should  die  in  the  lifetime  of  Sir  Henry,  her  husband,  in 
trust  to  dupose  of  the  said  10,000/.  in  such  manner  as  the  said  dame  Barbara,  alone,  with- 
out her  said  husband,  notwithstandine  her  coverture,  should,  by  any  writing  under  her  hand 
and  seal,  attested  by  two  witnesses,  curect  or  appoint ;  and  for  want  of  such  appointment,  to 

Ey  the  same  unto  and  amongst  all  the  children  of  the  raid  dame  Barbara  Gough,  who  should 
then  living,  share  and  share  alike  ;  and  if  no  such  child  or  children  should  be  then  living, 
then  that  they  should  pay  the  same  to  such  person  as  should  be  then  in  possession  of  the 
manor,  &c.,  by  virtue  of  the  said  will ;  but  it  the  said  dame  Barbara  should  survive  the  said 
Sir  Henry,  her  husband,  then  that  the  trustees,  after  the  death  of  the  said  Sir  Henry,  should 
pay  the  said  whole  10,000/.  to  the  said  dame  Barbara  for  her  own  use. 
By  a  codicil  he  confirmed  the  will,  and  added  new  trustees  to  see  and  cause  to  be  paid,  in 


Lady^ ^, 

plaintiff,  Sir*ilenry  Calthorpe,  her  eldest  son,  and  heir-at-law ;  the  defendants.  Rev.  Thomas 
Oouffh,  and  John  Calthorpe  Gough.  and  defendants,  Eleanor  and  dame  Charlotte,  wife  of 
Sir  John  Palmer,  which  dame  Charlotte  Palmer  survived  her  mother^  but  died  in  the  life- 
time of  the  testator ;  and  the  defendant.  Sir  John  Palmer,  u  her  administrator.  (2) 

His  Honor,  in  giving  judgment,  said.  This  is  an  absolute  le^cr  to  Ladj  Gough.  qualified 
on  account  of  her  situation  as  a  married  woman.  If  she  died  in  the  life  of  her  husband,  sha 
had  a  power  of  disposing  of  it ;  and  if  she  did  not  so  dispose  of  it,  it  was  to  go  to  her  chil- 
dren. If  she  survived  her  husband,  she  was  to  have  it  absolutely.  There  was  no  event  in 
which  the  children  could  take  anything,  which  it  was  not  in  her  power  to  deprive  them  of. 
The  testator  presumed,  as  every  tesutor  does,  that  the  persons  who  were  to  take  under  his 
will  would  survive  him.  If  the  testator  had  foreseen  the  event  which  hf»  happened,  he  would 
probably  have  provided  for  it ;  but  that  consideration  ought  not  to  influence  my  judgment,  for 
the  same  observation  will  apply  to  all  cases  of  lapsed  legacies.  As  to  the  codicil,  1  cannot 
see  that  it  makes  any  difference  $  Lady  Gough  would  have  taken  the  legacy  just  in  the  same 
manner  under  the  codicil,  as  if  it  had  remained  upon  the  will  alone. 

He  therefore  determined,  that  tbe  10,000/.  was  payable  to  tbe  person  in  possesaion  of  the 
r.(3) 

See  this  case  more  particularly  stated  in  the  aote  to  4  T.  Rep.  707. 
See  next  page  (3),  and  tl»a  conclusion  of  the  note  4  T,  R,,  with  \  Yes.  It  BeamM,  389. 
TOL.  III.  42 


(2) 
(3) 
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(rough,  (2)  at  the  Rolls,  there  %vas  a  legacy  of  10,000/.  to  Lady  Gough, 
if  she  survived  her  husband,  but  if  she  died  in  the  lifetime  of  her  husband, 
leaving  children,  then  to  her  children ;  she  survived  her  husband,  and 
died,  having  children,  in  the  testator's  lifetime ;  the  decree  was,  that  the 
children  could  not  take.  (3) 

Mr.  Mansfield,  in  reply.     It  would  be  absurd  to  suppose  that 

[*396]   the  testatrix  meant  to  die  intestate  as  to  this  property ;  she  *cer- 

tainly  meant  to  provide  both  for  the  mother  and  the  children,  and 

that  if  the  first  taker  of  it  could  not  have  the  benefit,  the  second  should ; 

and  all  the  authorities  before  cited  have  gone  upon  that  principle. 

Lord  Chancellor  this  day  gave  judgment. 

Afler  stating  the  case,  his  Lordship  went  on  to  the  following  effect : 
The  question  is,  whether  the  legacy,  with  respect  to  Sarah  Counsell, 
having  become  lapsed,  the  money  shall  go  over  to  her  children,  or  to  the 
devisees  over,  the  nieces  of  the  testatrix ;  or  it  shall  be  considered  as 
lapsed  absolutely,  and  therefore  go  to  the  next  of  kin? 

Till  the  last  case,  from  the  time  of  the  last  preceding  decision,  this 
question  has  been  at  rest :  but  the  decision  at  the  Rolls  (4)  has  broke 
in  upon  the  rule  that  has  been  established ;  that  case  has  not  been  ap- 
pealed from,  and  therefore  has  all  the  authority  that  acquiescence  can 
give  it ;  therefore,  I  shall  not  object  to  the  present  case  going  to  the 
Court  of  King^s  Bench. 

The  old  rule  is,  that  where  there  is  particular  estate,  created  with  a  re- 
mainder over,  and  the  first  estate  is  void,  the  second  estate  shall  prevail, 
as  if  it  were  an  original  estate.  So  where  the  first  estate  is  for  life,  to  a 
person  incapable  of  taking,  with  a  remainder  over,  the  remainder-man  will 
take  immediately.  I  suppose  the  authority  referred  to  by  Mr.  Justice 
Powell,  where  he  puts  the  case  of  a  monk,  and  says,  that  where  an  estate 
is  given  to  a  monk  for  life,  with  remainders  over,  that  the  remainders 
shall  not  take  place  till  afler  the  death  of  the  monk,  and  if  he  die  in  the 
lifetime  of  the  testator,  the  remainders  shall  not  take  place,  is  19  Hen.  6. 
I  looked  into  the  book,  because  I  suspected  there  was  no  such  case,  as 
I  thought  it  unreasonable.  I  take  the  law  to  be  quite  otherwise,  and  that 
the  remainders  should  take  place  immediately.  The  same  is  the  case 
where  there  is  land  limited  to  two  jointly,  and  the  one  dies  in  the  lifetime 
of  the  testator,  and  the  estate  will  survive  to  the  other.  There  are  no 
cases  of  executory  devises  of  this  sort :  but  whether  it  be  by  way  of 
executory  devise,  or  contingent  remainder,  the  law  seems  to  be,  that  where 
the  event  has  actually  happened,  the  case  will  fall  under  the  same  reason- 
ing, as  if  it  were  given  as  a  remainder.  Suppose  it  were  a 
[•397]  negative  condition  for  life  to  A.  •if  A.  lives  to  twenty-one,  if  not 
then  over.  If  A.  died  under  twenty-one  (though  I  do  not  remem- 
ber the  particular  case  to  have  been  decided),  the  general  principle  must 
prevail.  So  if  A.  gives  an  estate  to  B.  on  condition,  and  if  he  does 
not  perform  it,  then  over,  the  determination  must  be  the  same.  There 
have  been  different  determinations  as  to  this  point ;  and  I  wonder  at  it, 
because  it  was  originally  decided  as  it  was  afterwards.  There  is  a  case 
in  Fortescue,  104,  that  the  estate  having  lapsed,  the  condition  lapsed,  and 
the  remainder  could  not  take  place.  In  that  case,  an  estate  was  given  to  A. 
upon  condition  of  paying  100/.  to  B.,  and  the  estate  lapsed  :  but,  upon  the 

(2)  See  note  (2)  in  the  preceding  page. 

(3)  See  what  Lord  AUanley  says  in  support  of  his  decision  in  this  case  (notwithstanding 
Lord  Thnrlow*s  observations,  post,  396,  398),  3  Yes.  331.  and  6  Yes.  581 

(4)  Calthorpe  «.  Gough  (cited  supra).    See  bowovtr  the 


references  u  preoediog  note. 
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same  reasoning  that  was  used  in  that  case,  Lord  Hardwicke,  in  Avelyn  v. 
Ward^  1  Vesej,  420,  decided  that  the  limitation  was  good,  and  that  where- 
ever  there  is  a  conditional  limitation,  and  the  first  estate  becomes  void, 
the  second  estate  shall  take  place.  This  doctrine  has  since  prevailed, 
Hayward  v.  Siillingfleei^  1  Atk.  422.  The  rule  is,  that  where  there  is  a 
conditional  limitation,  it  shall  not  be  considered  as  a  precedent  condition, 
but  as  a  description  of  the  estate.  This  point  first  received  its  determina- 
tion, in  the  cases  on  Waith's  will :  there  the  testator  died,  leaving  a  wife 
and  three  sisters.  He  devised  to  his  wife  for  life,  remainder  to  the  child 
she  was  then  supposed  to  be  enceinte  of,  and  in  case  if  such  child  should 
die  before  twenty-one,  without  issue,  the  reversion  to  his  wife  and  two 
sisters,  Elizabeth  and  Anne.  The  question  first  came  on  in  Jones  v. 
Westcambet  Pre.  Gh.  316;  afterwards  in  Andrews  v.  Fulham^  2  Strange, 
1092;  i2oe  v.  Wtckei,  GulUverv.  Wicket,  I  Wils.  105;  and  in  Avefyn  v. 
Ward,  1  Vesey,  420.  Lord  Hardwicke,  in  Eonnereau  v.  Fannereau  [3 
Atk.  316,  318],  denied  the  case  of  Glctsscock  v.  Warren,  Comb.  437 
[there  called  Eastcourt  v.  Worry  (see  also  1  Ves.  421)],  because  it  was 
not  to  be  found  upon  the  roll ;  but  I  do  not  think  that  a  sufficient  ground. 
Page  V.  Haywood^  2  Salk.  170,  is  only  a  gift  in  special-tail.  Davis, 
lessee  of  Pearce  v.  Norton^  2  Williams,  ^0,  when  I  considered  this  case, 
I  was  surprised  at  the  note ;  it  is  against  all  the  principles,  and  in  the 
teeth  of  former  decisions ;  all  the  remainders  were  vested,  and  should 
have  taken  place :  the  case  is  no  authority  for  any  one  point ;  it  is  mis- 
conceived from  beginning  to  end.  From  the  whole  of  the  determinations 
on  the  case  of  Waith^s  will,  I  must  take  it  as  a  rule,  that  wherever  the 
prior  estate  is  made  to  depend  upon  any  described  event,  and  the  second 
estate  is  to  arise  upon  the  determination  of  that  event,  the  first 
is  not  to  be  taken  as  a  condition  ^precedent,  but,  upon  its  failure,  [*308] 
the  second  estate  must  take  place. 

The  case  of  Scattergood  v.  Edge,  i  Salk.  229,  is  so  ill  reported,  that  it 
is  not  easy  to  discover  what  points  were  determined. 

In  Eonnereau  v.  EonnereaUy  3  Atk.  645,  Lord  Hardwicke  resorted  to 
the  general  rule. 

Staiham  v.  BeU,  Cowper,  40,  was  held  to  be  a  contingency  with  a 
double  aspect;  on  the  one  event  void,  on  the  other  good,  as  if  it  had  never 
been  contingent. 

Bradford  v.  Eoley,  was  only  a  common  contingent  remainder ;  its  only 
view  was  to  defeat  the  remainder,  if  Thomas  married  any  of  the  kindred 
of  Muriel  Aynscombe. 

The  case  I  alluded  to,  as  contradicting  the  rest,  is  CaUhorpe  v.  Gough,  (5) 
That  was  a  contingency,  with  a  double  aspect ;  if  Lady  Gough  survived 

(6)  Lord  AlTUiley,  M.  R.,  laid  upon  this,  in  Holmes  v.  Cradock,  3  Ves.  321,  "I  know 
Lord  Thurlov  save  a  strong  opinion  against  my  determination  of  Caithorpe  v.  Gough ;  and 
rather  intimated  that,  upon  the  clear  intention,  ne  could  supply  the  words  that  were  waotinv 
in  the  will  before  him.  It  went  to  law  ;  and  the  court  of  law  made  the  same  answer  that  I 
am  afraid  I  must  here.  So  strong  a  case  as  that  can  haidly  be  stated ;"  and  again,  in  Par- 
sons V.  Parsons,  6  Yes.  681 ;  "  Lord  Thurlow  seemed  to  entertain  considerable  doubts  upon 
my  decision  in  Caithorpe  v.  Gough ;  but  I  rather  think  that  case  was  not  sufficiently  stated 
to  him  ;  for  it  was  not  near  so  strong  as  Doo  v.  Brabant,  which  Lord  Thurlow  sent,  after 
intimating  a  strong  opinion  upon  it,  to  the  Court  of  E.  B.  But  that  Court  dissenting  from 
that  opinion.  His  Lordship  decided  according  to  Caithorpe  v.  Gough.  That  case  admitted 
of  none  of  llie  inferences  which  might  have  been  made  in  the  other.  It  was  clear  nothing 
was  intended  to  vest  in  the  children,  but  what  Lady  Goug[h  had  a  complete  power  to  dispose 
of ;  and  I  haTe  been  since  informed,  that,  knowing  the  will  of  her  brother,  who  became  a 
lunatic,  she  actually  exercised  that  power:  and  though  it  lapsed,  that  is  an  erent  nine  times 
in  ten  unfiMreseen  by  the  testetor ;  who  probably,  had  he  foreseen  it,  would  have  provided 
aeeordingly.'* 
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her  husband,  she  was  to  take;  if  she  died  in  his  lifetime,  the  children 
were  to  take.  The  Court  held  that  there  was  a  condition  precedent. 
This  seems  to  be  directly  against  the  rule  that  has  been  laid  down,  and,  if 
it  is  to  stand,  will  subvert  it. 

These  are  the  cases  which  go  to  the  pjincipal  point 

But  here  is  another  singularity.  Suppose  that,  in  Calikarpe  ▼.  Gough^ 
it  was  right  that  it  should  go  to  the  children,  whether  it  will  apply  to  this 
case?  It  will,  if  the  children  were  the  objects  of  the  testator's  bounty  ; 
but  it  was  not  meant  for  the  children  born  after  Sarah  attained  twenty- 
one.  The  questiou  is,  whether  these  are  the  persons  intended  to  take 
in  the  second  instance,  for  they  must  be  the  same  persons  who  were  in- 
tended to  take. 

In  White  v.  Barber,  5  Bur.  2703,  and  Amb.  701,  the  after-born  chil- 
dren were  held  to  be  within  the  description  of  posthumous  children ;  that 
case  seems  to  have  gone  further  to  come  at  the  intent  of  the  testator  than 
is  necessary  in  the  present.  It  was  contended  there,  that  if  the  descrip- 
tion was  grammatical,  it  must  be  followed,  and  that  the  word  posthumous 
could  not,  in  its  grammatical  sense,  be  applied  to  the  after-born  children  ; 
that  there  was  nothing  in  the  will  to  vary  the  natural  sense  of  the 
[*999]  *word  posthumous,  and  that  if  he  had  had  children  really  posthu* 
mous,  they  must  have  taken ;  but  the  Court  only  certified  that  they 
could  not  conceive  the  testator  meant  to  exclude  his  own  children  in 
favor  of  nephews. 

If  the  testatrix  here  did  not  mean  to  exclude  the  children  of  Anne,  the 
nieces  cannot  take. 

It  being  admitted,  that  the  children  were  bom  before  Anne  attained 
twenty-one,  the  Chancellor  inclined  to  decide  in  their  favor,  but  gave 
liberty  to  the  other  side  to  have  a  short  case  (stated  as  upon  leasehold  prc^ 
erty),  for  the  opinion  of  the  Court  of  King's  Bench,  (a) 

The  case  was  accordingly  sent  to  that  Court,  and  the  question  was  put, 
"  Whether  the  plaintiffs  took  any,  and  what  estate  in  the  said  leasehold 
premises,  by  virtue  of,  and  under  the  will  of,  the  said  Sarah  Counsell  ?  '* 
It  was  argued,  Knd  the  Court  certified  as  follows : 

We  have  heard  counsel,  and  considered  the  case,  and  are  of  opinion, 
that  the  plaintiflb  took  no  estate  whatsoever  in  the  said  leasehold  premises, 
by  virtue  of  and  under  the  will  of  the  said  Sarah  Counsell ;  the  events, 
upon  which  the  limitation  under  which  they  claim  was  to  take  place,  not 
having  happened.  (6)  (b) 

Kenyon* 

WilKam  Henry  Ashhurst. 

JFVancis  BuUer. 

9th  June,  1792.  N.  Grose.  (6) 

(6)  The  Lords  Commissioners,  Ashhurst  and  Wilson,  upon  the  18th  July  following,  eon- 
firmed  this  certificate,  and  dismissed  the  bill ;  bat  without  oosU. 

(a)  This  precaation  had  not  been  complied  with,  hot  the  Court  permitted  the  form  of  the 
case  to  be  altered,  after  ar^ment.  As  to  a  court  of  law  not  tskinr  judicial  notice  of  a  lien 
of  a  trust,  or  of  money,  vide  Sabbarton  v.  Sabbarton,  For.  246  ;  Porter  v.  Bradley.  3  T.  B. 
146 ;  Parsons  ».  Parsons,  6  Ves.  681 .  That  the  Court  of  King's  Bench  wiU.  contrary  to  the 
oM  pracuce,  uwwer  a  case  sent  by  the  Master  of  the  Rolls,  vide  Daintry  ».  Daintry,  6  T.  R. 
813  ;  Horton  v.  Whiuker,  ante,  toI.  ii.  88.  —  Eden. 

(6)  See  2  Williams,  Ex.  Pt.  3,  B.  3,  ch.  2,  S  6,  p.  764,  766  ;  Gill  r.  Weaver,  1  Dot.  &  Bat. 
i£a.  41. 

..  [Mr.  Fearne  divides  the  cases  npon  this  head  into  three  classes ;  first,  those  in  which  the 
limitations  in  question  have  been  after  a  preceding  estate,  which  is  made  to  depend  on  a  contin- 
gency which  never  takes  effect.  Secondly,  where  the  limitations  over  have  been  npon  a  con- 
mtional  detenmnation  of  a  preceding  estate,  where  such  preceding  estate  never  took  effect. 
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Thirdly,  where  they  h«Te  been  upon  the  determination  of  a  preceding  estate  bjr  a  contingency 
which,  though  such  precedent  estate  takes  effect,  never  happens.  Extremely  minute  subaif  is- 
ions  often  tend  more  to  perplex  than  to  elucidate :  ^hese  distinctions  hare  been  disregarded  in 
all  subsequent  discussions  of  this  question,  and  therefore  serve  more  to  display  the  analytical 
correctness  of  that  profoundly  learned  and  ingenious  writer,  than  to  assist  in  presenting  a  clear 
▼iew  of  the  rarious  determinations.  The  true  i^uestion  in  these  cases,  and  indeed  the  one 
which  Mr.  Feame  has  subsequently  referred  to,  is,  whether  the  condition  be  annexed  to  the 
nrecedinjg  estate,  or  is  a  condition  precedent  upon  which  the  subsequent  limiutions  depend. 
No  precise  woras,  as  it  has  been  repeatedly  decided,  are  necessary  to  constitute  a  condition 
pre<»dent  in  wills.  The  intention,  as  collected  from  the  whole  will,  must  control  particular 
expressions ;  and  therefore  words  of  apparent  condition  have,  in  these,  as  in  other  cases, 
been  explained  and  controlled  by  the  context.  In  the  following  cases  the  condition  has  been 
considered  as  affixed  only  to  the  prerious  estate^  and  not  as  a  condition  upon  which  the  sub- 
sequent limitation  was  to  depend.  A  construction  to  which  the  Courts  nsTe  inclined ;  for. 
as  obsenred  by  Lord  Alranley  (3  Ves.  320),  these  conditions  shall  never  be  extended  beyond 
what  is  absolutely  necessary  from  the  context  of  the  will,  and  shall  not  be  supposed  to  goT- 
eru  any  disposition,  except  that  upon  which  they  may  be  naturally  supposed  to  attach. 
Napper  v.  Saunders,  Hutt.  119 ;  Luxford  v.  Cheek,  3  Leo.  126  :  Scattergood  v.  Edge,  1  Salk. 
229  :  Jones  v.  Westcomb,  1  Eq.  Ab.  246  ;  Tracey  r.  Lethenillier,  Amb.  204.  3  Atk.  774  ; 
Avelyn  v.  Ward,  I  Ves.  420  ;  Bradford  v.  Folej,  Dougl.  63 ;  Statham  v.  Bell,  Cowp.  40  } 
Horton  v.  Whiuker,  i  T.  R.  346 ;  Pearsall  v.  Simpson,  16  Yes.  29  ;  Meadows  r.  Pkrry,  1 
Ves.  &  Bea.  126  ;  Murray  r.  Jones,  ib.  313. 

In  the  following  cases,  on  the  other  hand,  it  has  been  considered  as  a  condition  precedent, 
which  must  happen  in  order  to  give  e&ct  to  the  subsequent  limitation.  Holcroft's  case, 
Moor,  486  ;  Estcott  v.  Warry.  Comh.  437  ;  S.  C.  nom.  Orasscott  r.  Warren,  12  Mod.  128  ; 
2  Eq.  Ah.  361  (which  seems  directly  overruled  by  Statham  v.  Bell,  sup.) ;  Davis  v.  Norton, 
2  P.  W.  390 ;  Sheffield  r.  Lord  Orrery,  3  Atk.  282  :  Rudsell  v.  Rudsell,  6  Burr.  2806  ;  Doe 
V.  Shipphard,  Dougl.  76  :  Doe  v.  Wincinson,  2  T.  It.  209  ;  Calthorpe  v.  Oough,  sup.  ;  Doo 
V,  Brabant,  sup. ;  Denn  v.  Bagshaw,  6  T.  R.  612 ;  Holmes  r.  Cradock,  3  Ves.  317  ;  Hum- 
berstone  v.  Stanton,  1  Ves.  &.  Bea.  386.  —  Eden,] 


Harris  v.  James.     Lincoln 's-Inn-Hall,  13th  Dec. 

An  answer  prepared  for  five,  cannot  be  sworn  to,  as  the  answer  of  three  of  them  only.  (1) 

Five  defendants  appeared  to  a  bill,  and  a  joint  answer  was  drawn  for 
them  all ;  only  three  appeared  at  the  office  to  swear  it,  which  was  refused 
by  the  officer. 

Mr.  Richards  now  moved,  that  the  answer  might  be  filed,  as  the 
answer  to  the  three  who  appeared  to  swear  to  it ;  and  stated  as  the 
practice,  that,  where  an  answer  is  proposed  as  the  answer  of  *three,  [*400] 
and  two  only  appear  to  swear  it,  it  is  taken  as  the  answer  of  those 
two.  (2) 

Lord  Chancellor  said  the  practice,  if  it  prevailed,  was  wrong ;  that 
the  officer's  was  a  good  objection  ;  and  that,  if  he  granted  the  motion,  he 
should  direct  the  officer  to  do  an  improper  thing,  and  that  the  answer 
ought  to  be  amended.  (3) 

Mr.  Richards  saying  this  could  not  be,  as  it  was  not  filed. 

Lord  Chancellor  refused  the  motion,  (a) 

(1)  Such  an  answer  ordered  to  be  taken  oflTthe  file  with  costs.  Cooke  v.  Westall,  1  Madd. 
Rep.  266,  S.  P.  Also,  where  an  answer  purported  to  be  that  of  five,  where  there  were  six 
that  had  sworn  it.  Cope  9.  Parry,  ibid.  83.  The  decision,  therefore,  in  Done  v.  Read,  2 
Ves.  &  Beames,  310,  is  wrong[. 

(2)  "  And  that  it  was  explained  by  the  docket  thus  stating  the  fact."  From  Lord  Col- 
chester's MSS. 

(3)  His  Lordship  there  said,  that,  "  althooffh  no  order  to  amend  the  answer  could  be  made 
before  it  was  filed,  yet  the  parties  desirous  of  using  it  must  alter  it,  by  striking  out  the  other 
two  names,  and  reswear  it."    From  Lord  Colchester's  notes. 

(a)  See  2  Madd.  Ch.  Pr.  (4th  Am.  ed.)  331,  332 ;  1  Smith,  Ch.  Pr.  (Am.  ed.)  268,  269. 


334  Redding  v.  Wilkes.  [1791. 

Redding  v.  Wilkes.     Lincoln's-Inn-Hall,  14th  Dec. 
(Reg.  Lib.  1791.  B.fo).  121.) 

Patting  a  deed  into  the  hands  of  a  lolicitori  to  prepare  a  oonteyance  of  the  estate  to  a  son- 
in-law  (after  marriage),  not  a  part-performance  of  a  parol  agreement,  so  as  to  uke  it  oat 
of  statute  of  frauds  ;  a  demurrer  allowed  on  that  groand  to  a  bill  for  specific  perfoim- 
ance.  (1) 

Plaintiff  stated  by  his  bill  an  intennarriage  between  himself  and  the 
daughter  of  defendant ;  and  that  the  defendant,  previous  thereto,  promised 
to  pay  to  the  plaintiff  the  sum  of  500/.  as  a  marriage  portion ;  that  the 
defendant  had,  at  different  times,  paid  him  300/.,  which  plaintiff  had  laid 
out  in  purchases,  which  he  had  settled  on  the  marriage ;  but  that  defend- 
ant had  never  paid,  and  refused  to  pay  the  other  200/.,  pretending  that 
he  only  promised  500/.  stock,  and  that  the  300/.  he  had  paid  amounted 
in  value  thereto;  whereas  plaintiff  charged  the  promise  was  of  500^ 
sterling. 

Plaintiff  further  stated,  that,  after  marriage,  the  defendant  promised 
the  plaintiff,  that,  in  order  to  increase  his  income,  he  would  convey 
certain  messuages  to  plaintiff  and  his  wife,  and  directed  him  to  prepare 
conveyances  of  the  same,  which,  being  produced  to  him,  he  refiised  to 
execute. 

The  bill  further  stated,  that  the  defendant  pretended  he  could  not 
pay  any  further  sum  without  injuring  his  family,  as  he  intended  to  con- 
vey the  premises ;  and,  with  respect  to  the  conveyance,  stated,  that  he 
had  in  his  possession  the  original  lease  of  the  premises ;  and  that  a  con- 
veyance of  the  same  having  been  drawn  according  to  defendant's  direc- 
tions, he  had  directed  certain  alterations  to  be  made  therein,  which  having 
been  done,  he  refused  to  execute  the  same.  The  bill  contained  severd 
interrogatories,  d&c.  to  defendant's  substance,  and  the  state  of  his  family, 

and  ability  to  pay  the  500/.  without  injuring  them. 
[•401]  *To  this  bill  the  defendant  demurred;  and,  first,  as  to  the  dis- 
covery, whether  he  did  not  pretend  that  he  could  not  pay  the  500/. 
without  injury  to  his  family ;  and  of  the  state  of  that,  and  of  his  substance, 
he  showed  as  cause  of  demurrer,  that  the  plaintiff  had  not,  by  his  bill, 
stated  such  a  case  as  ought  to  entitle  him  to  a  discovery  thereof;  and  as 
to  the  discovery  whether  the  defendant,  after  the  marriage,  promised  the 
plaintiff  to  convey  the  premises  in  bill  named,  and  the  instructions  to  pre- 
pare the  conveyances,  he,  for  cause  of  demurrer,  showed,  that  plaintiff, 
by  his  own  showing,  was  not  entitled  to  such  discovery ;  and  answered, 
with  respect  to  the  promise  of  the  500/.,  that  he  had  promised  500/.  stock, 
the  value  whereof  he  had  paid  to  plaintiff. 

Mr.  [Josiah]  Brown,  for  the  plaintiff,  —  with  respect  to  the  former  part, 
said,  that  being  to  interrogatories  immaterial  to  the  question,  the  demurrer 
might  prevail ;  but  as  to  the  latter,  it  should  have  been  a  plea  of  the 
statute  of  frauds,  not  a  demurrer.  That  the  allegation  of  the  bill  was, 
that  a  conveyance  had  been  prepared,  and  alterations  made  by  the  defend- 
ant's desire,  which  was  a  part-performance. 

Lord  Chancellor  said,  that  putting  the  deed  into  the  solicitor's  hands, 
to  prepare  the  conveyance,  was  not  sufficient  to  take  it  out  of  the  statute 

(1)  Vide  S.  P.  Bawdes  v.  Amhorst,  Prec.  Ch.  402,  and  1  Eq.  Ca.  Ah.  81 :  Clerk  v. 
Wright,  I  Atk.  la.  »  -H 
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of  frauds ;  (2)  (a)  that  the  statute  is  different,  in  the  case  of  marriage, 
from  other  circumstances ;  and  that  marriage  had  been  held  npt  to  be  a 
partpperformance,  and 

Allowed  the  demurrer. 

(2)  This  was  the  sole  ground  npon  which  the  demturer  was  in  fact  allowed :  although  the 
bill  was  objectionable  on  the  one  nere  noticed,  it  stating  a  mere  nudum  pactum.  From  Lord 
Colchester's  MSS. 

(a)  See  2  Story,  Eq.  Jur.  ch.  18,  S  762,  S  768,  and  cases  cited :  Whitchurch  v.  BeTts,  2 
Bro.  C.  C.  669,  666,  and  notes  and  cases  cited  ;  1  Sugdcn,  Vena.  &  Purch.  (6th  Am.  ed.) 
ch.  3,  S  7,  p.  140,  [199,]  et  seq. ;  Whitbread  v.  Brockhursi,  1  Bro.  C.  G.  404,  and  notes  and 
cases  dted.  Payment  of  the  purchase-money  is  not  such  part-performance  as  takes  the  case 
out  of  the  statute.    Keats  v.  Kector,  1  Ark.  392. 


Andrews  v,  Partington.     Lincoln's-Inn-Hall,  16th  Dec. 

(No  Entry.) 

Bequest  of  a  residue  to  all  the  children  of  A.,  the  daughters'  shares  to  be  paid  at  twenty- 
one,  or  marriage,  the  sons'  at  twenty-one,  or  to  be  sooner  advanced  for  their  benefit,  with 
surriTorship  and  interest  for  maintenance.  The  fund  shall  be  divisible  when  the  eldest 
attains  twenty-one,  and  the  division  shall  be  among  those  then  in  este.  (1) 

Robert  Andrews,  grandfather  of  the  plaintiff,  made  his  will,  bearing 
date  19th  August,  itS),  and  thereby  gave  to  the  defendants,  Partington 
and  Andrews  (the  father  of  the  plaintiffs),  all  his  real  and  personal  estates 
(subject  to  debts) :  in  the  first  place,  to  pay  taxes,  repairs,  and  for  the 
renewal  of  leases ;  and  out  of  the  rents,  d&c,  to  pay  his  wife,  Margaret, 
800/.  a  year,  until  his  daughters,  Diana  and  Catherine,  should 
marry ;  and,  after  *their  marriages,  600/.  a  year  for  life ;  and  sub-  [*402] 
ject  and  without  prejudice  thereto,  out  of  the  rents  and  profits, 
to  raise  3000/.,  as  soon  as  might  conveniently  be,  after  his  decease,  to  be 
paid  in  manner  following:  (i.  e.)  2000/.  to  his  daughter  Diana,  and 
1000/.  to  his  daughter  Catherine,  accumulating  the  surplus  rents  and 
profits  during  the  life  of  his  wife  ;  and,  after  the  decease  of  his  wife,  the 
further  sum  of  7000/.  to  be  paid  to  his  daughters,  at  such  times,  and  in 
such  proportions,  as  therein  mentioned ;  (i.  e.)  3000/.  to  Diana,  on  the 
day  of  her  marriage,  and  4000/.  to  Catherine,  on  the  day  of  her  marriage, 
provided  such  marriages  should  happen  after  the  decease  of  his  wife ;  and 

(1)  Mr.  Roper,  in  his  Treatise  on  Legacies,  1  vol.  71,  et  sea.,  referring  to  this  and  other 
cases,  such  as  Congreve  v.  Congreve,  anteaj  1  vol.  636,  &c.,  Hughes  v.  Hughes,  antea,  362, 
postea,  364,  &c.,  sutes  the  law  thus :  — 

*'  It  appears  to  be  now  settled,  that  when  lesacies  are  dven  to  a  descript  class  of  individ- 
uals, payable  at  a  future  period  ;  as  'to  the  children  of  B.,  when  the  voungest  shall  attain 
twentT-one  *  or.  to  be  divided  among  them  on  the  death  of  C,  any  child  who  can  entitle 
himself  under  the  description  at  the  time  of  distributing  the  fund,  may  chiim  a  part  of  it  \ 
viz.  as  well  those  children  living  at  the  period  of  distribution,  though  not  bora  till  af\er  the 
testator's  death,  as  those  born  ^fore,  and  living  at  the  happening  of  that  event." 

Sir  Wm.  Grant,  M.  R.,  in  Leake  v.  Robinson,  2  Meriv.  382,  883,  referring  expressly  to 
the  principal  case,  observes :  — 

"  A  bequest  '  to  a  parent  for  life,  with  remainder  to  his  children,'  includes  all  children ; 
both  those  bom  before  and  those  bora  aAer  the  testator's  death.  The  rule  is  completely 
settled ;  and,  indeed,  I  believe,  whenever  a  testator  gives  in  that  manner,  he  does  mean  to 
include  all  the  children  such  parent  may  at  any  time  have.  That  is  not  an  artificial  rale  ; 
it  is  the  rule  which  excludes  any  of  the  children  which  is  so  ;  and  it  has  been  called  an 
artificial  rale  ;  namely,  the  rale  in  Andrews  v.  Partington,  and  other  cases,  which  excludes 
all  who  may  be  bora  aAer  the  eldest  attains  twenty-one.'*  — See  in  particular  the  Editor's 
note  to  Congreve  v.  Congreve,  antea,  1  vol.  630 ;  Gilbert  r.  Boorman,  11  Ves.  238,  and  Defflis 
V.  Goldschmidt,  1  Meriv.  417, 420. 


336  Andrews  v.  Partington.  [1791. 

in  case  either  of  his  daughters  shoald  marry  in  the  lifetime  of  the  wife, 
then  her  share  to  be  paid  her  within  six  months  after  the  death  of  the 
wife ;  the  shares  of  the  daughters,  after  decease  of  the  wife,  to  bear  in- 
terest at  4  per  cent. ;  and  in  case  his  said  daughters,  or  either  of  them, 
should  die  unmarried,  then,  upon  trust,  to  pay  the  share  or  shares  of  her 
or  them  so  dying  in  the  manner  following:  (i.  e.)  2000/.  part  of  the 
31)00/.  share  of  Diana,  to  all  and  every  the  child  and  children  of  his  son 
Robert  Andrews,  equally  to  be  divided  between  and  among  them ;  if  more 
than  one,  share  and  share  alike  ;  and  if  but  one,  then  to  such  only  child  ; 
the  parts  or  shares  of  such  child  or  children  to  be  paid  in  manner  follow- 
ing: (i.  e.)  the  daughter's  shares  at  her  or  their  age  or  ages  of  twenty- 
one,  or  day  or  days  of  marriage,  which  should  first  happen ;  and  the  son's 
share  or  shares,  at  his  or  their  age  or  ages  of  twenty-one ;  or  to  be  sooner 
advanced,  for  his  or  their  preferment  in  the  world,  or  benefit,  if  the  trus- 
tees, or  the  survivors  of  them,  d&c.  should  think  fit,  with  survivorship 
among  the  children,  the  dividends  and  interest  thereof  to  be  paid  by  the 
trustees,  toward  the  maintenance  and  education  of  such  child  and  chil- 
dren, till  their  shares  become  payable,  in  proportion  to  their  respective 
shares  and  interests  therein ;  and  in  case  all  the  children  should  die  be- 
fore their  shares  became  payable,  then  the  2000/.  to  be  paid  to  his  son 
Robert  Andrews.  The  testator  also  declared  the  uses  as  to  the  remain- 
ing 1000/.  given  to  his  said  daughter  Diana,  for  the  benefit  of  the  children 
of  his  daughter  Margaret  Ashcroft ;  and  with  respect  to  2000/1  of  the 
4000/.,  his  daughter  Catherine's  share,  he  also  gave  it  in  the  same  manner 
with  the  first  2000/.  given  to  his  daughter  Diana ;  and  the  other  200<i., 
part  thereof,  he  gave  among  the  children  of  his  daughter  Mar- 
[*403]  garet  Ashcroft,  in  the  manner  therein  mentioned ;  *and  he  gave 
the  residue  of  his  estate,  after  the  death  of  his  wife,  after  payment 
of  1000/.,  to  his  son  Robert  Andrews;  and  three  annuities,  to  persons 
since  dead,  to  the  children  of  defendant,  Robert  Andrews,  in  the  same 
manner  with  the  2000/.  given  in  the  first  place  to  Diana. 

The  testator  died  27th  August,  1753,  and  his  wife,  and  defendant  Part- 
ington, proved  his  will. 

The  widow  died  23d  May,  1774,  leaving  defendant  Partington  the 
surviving  executor. 

Catherine  Andrews,  one  of  the  testator's  daughters,  intermarried  with 
John  Neale  Pleydell  Nott,  Esq.,  and  4000/.  part  of  the  7000/.  were,  after 
decease  of  the  mother,  paid  to  the  trustees  named  in  the  settlement  upon 
the  marriage,  together  with  1100/.  arising  from  savings,  and  from  another 
fund. 

The  remaining  3000/.  was  never  raised ;  Diana,  the  other  daughter, 
never  having  married ;  but  interest  for  the  same  has  been  paid  to  her 
from  the  death  of  the  widow. 

Sarah  Andrews,  wife  of  the  defendant,  Robert  Andrews,  son  to  the 
testator,  died  in  April,  1781,  and  the  plaintiffs  are  the  children  of  that 
marriage,  six  of  whom  had  attained  their  ages  of  twenty-one,  previous  to 
the  filing  of  the  bill,  and  the  six  others  were  minors. 

The  bill  prayed  (among  other  things)  that  the  freehold,  and  leasehold 
estates  might  be  sold,  and  six  twelfth  parts  of  the  produce,  and  also 
of  the  residue,  and  accumulation,  might  be  paid  to  the  six  plaintiffs, 
who  had  attained  twenty  one,  and  the  remaining  six  twelfth  parts  be 
placed  out  at  interest  for  the  benefit  of  such  of  the  plaintiflGs  as  are 
infants,  d&c. 

The  cause  came  on  to  be  heard  1st  March,  1790,  when  the  only  ques- 
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tioo  decided  was,  relative  to  the  maintenance  (vide  ante,  p.  60),  and  it 
was  referred  to  the  Master,  to  inquire  {inter  alia)  what  children  the  de- 
fendant Andrews  then  had,  and  had  had,  and  at  what  times  they  were 
respectively  born,  and  in  case  any  of  them  were  dead,  then  when  they 
respectively  died. 

*July  11,  1791,  the  Master  made  his  report,  and  thereby  stated,  [*404] 
that  the  defendant,  Robert  Andrews,  had  issue  by  his  late  wife,  the 
following  children,  and  no  more ;  plaintiflf  Elizabeth,  born  1761,  Robert, 
1762,  Catharine,  1764,  George,  1765,  Charlotte,  1766,  Sarah,  1767, 
Cesar,  1770,  Hugh,  17:2,  Henry,  1773,  Frederick,  1775,  Marianne, 
1777,  Augustus,  1779;  and  that,  besides  the  above-mentioned  children, 
the  defendant,  Andrews,  had  an  issue  by  his  said  wife,  the  following  chil- 
dren, who  were  dead;  Sarah,  born  1760,  died  1763;  John,  born  1769, 
died  1783;    and  Charles,  born  1776,  and  died  in  the  same  year. 

And  now  the  cause  coming  on  for  further  directions  upon  the  Master's 
report,  the  question  was,  what  children  should  take  under  the  bequest  of 
the  residue  7  1st.  Whether  all  such  children  as  the  defendant  Robert 
should  have  at  the  time  of  his  death  ?  2d.  Whether  it  should  be  con- 
fined to  such  as  were  living  at  the  death  of  Margaret,  the  testator's 
widow  !  Or,  3d.  To  such  children  as  were  living  at  the  time  the  eldest 
child  attained  the  age  of  21  ? 

Lord  Chancellor  said,  where  a  time  of  payment  was  pointed  out,  as 
where  a  legacy  is  given  to  all  the  children  of  A.  when  the^  shall  attain 
21,  it  was  too  late  to  say,  that  the  time  so  pointed  out  shall  [not]  regulate 
among  what  children  the  distribution  shall  be  made.  (2)  It  must  be 
among  the  children  in  esse  at  the  time  the  eldest  attains  such  age.  (a) 
He  said  he  had  oflen  wondered  how  it  came  to  be  so  decided,  there  being 
no  greater  inconvenience  in  the  case  of  a  devise  than  in  that  of  a  mar- 
riage settlement,  where  nobody  doubts  that  the  same  expression  means  all 
the  children. 

(2)  See  Prescott  v.  Long,  2  Vet.  jun.  690 ;  Hoste  9.  Pratt,  3  Ves.  730,  and  note  (1),  antea, 
401. 

(a)  Where  a  legacy  is  given  to  a  class  of  indiTiduals,  it  will  take  in  all,  who  answer  the 
description  at  the  lime  the  giA  shall  take  effect.  Swinton  o.  Legare,  2  M'Cord,  Ch.  440  ; 
Jenkins  v.  Freyer,  4  Paige,  47 ;  Cole  9.  Crayon,  1  Hill,  Ch.  322. 

Where  there  is  a  fixed  period  for  distribution,  in  a  devise  to  children,  all  the  children  bom 
before  that  time  will  he  let  in,  and  none  others.    Myers  v.  Myers,  2  M'Cord,  Ch.  256. 

Bnt  if  the  period  is  left  indefinite,  or  if  the  gift  is  j>er  verba  m  presenti^  none  but  those  bom 
before  the  death  of  the  testator  can  uke.  ib.  ;  Jenkins  v.  Freyer,  4  Paige,  47  ;  Van  Hook  v. 
Rovers,  3  Murph.  178.     See  Hansford  v.  Elliott,  9  Leigh,  79. 

Where  a  testator  gives  to  legatees,  who  shall  be  living  at  the  time  of  actual  distribntion, 
the  Court  will  fix  a  year  as  the  proper  period.    Brooke  v.  Lewis,  6  Madd.  358. 

[The  rule  laid  down  by  Lord  Hardwicke,  in  Ellison  v.  Airey,  1  Ves.  Ill,  which  was  fol- 
lowed in  the  present  case,  has  frequently  been  stigmatized  as  a  refinement,  and  as  contra- 
dicting the  intent  of  the  testator  j  and  il  has  lieen  regretted  that  the  same  consiruciion  has 
not  been  adopted  in  this  respect  m  wills,  as  in  marriage  settlements  :  the  answer  to  that  is, 
that  in  marriage  settlements,  as  before  marriage,  there  can  be  no  children  to  whom  it  can  be 
applied,  such  a  limitation  must  of  necessity  mean  all  the  children,  as  there  is  no  place  in 
which  to  draw  the  line  ;  and  in  a  marriage  settlement  it  seldom  happens  that  the  husband 
and  wife,  or  one  of  them,  has  not  a  life  estate,  by  which  the  distribution  is  prevented,  till  the 
possibility  of  more  children  coming  in  ea»e  is  at  an  end. 

In  these  bequests  to  children  or  other  persons  who  are  designate  as  a  class,  the  Court 
always  endeavors  to  construe  the  period  of  distribution  as  late  as  it  can,  in  order  to  include 
the  greatest  number  of  persons  within  the  testator's  bounty.  The  cases  upon  this  subject 
may  be  conveniently  divided  into  three  classes  ;  1st,  where  there  is  simply  a  general  devise  to 
children  or  other  persons,  as  a  class,  in  which  case  it  comprehends  all  persons  answering 
that  description  at  the  time  of  the  testator's  death.  Hill  v.  Chapman,  ante,  391, 1  Ves.  jun. 
406  ;  Viner  v.  Francis,  ants,  vol.  ii.  666  ;  Singleton  v.  Gilbert,  I  Cox^  66  ;  Davidson  v.  Dal- 
las. 14  Vos.  676.  The  case  of  Martin  v.  Heathcote,  2  Eden,  234,  is  m  opposition  to  these 
and  the  other  authorities,  and  may  be  considered  overmled  by  them.  2d,  where  there  is  a 
pimoos  life  estate,  in  which  case  all  ths  persons  answering  the  descriptioii  at  the  < 
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of  that  life  are  iaduded.  Baldwm  v.  Ganrer,  Cowp.  209 ;  Ayton  «.  Ayton,  1  Cox,  327 ;  At- 
torney-General 9.  Crispin,  ante,  vol.  i.  386 ;  Devisme  v.  Meilo,  ibid.  637  ;  Hiddleton  «. 
Messenger,  6  Ves.  136;  Paul  v.  Compton,  8  Ves.  376;  Walker  r.  Shore,  16  Ves.  122; 
Crone  v.  Odell,  1  Ba.  &  Be.  449  ;  afterwards  in  Dom.  Proc.  3  Dow.  P.  C.  61.  The  Sd  class 
of  cases  are  those  in  which,  as  in  the  present,  the  bequest  is  to  children  (generally)  payable 
at  a  certain  period  (usually  twenty-one  or  marriage),  in  which  case  all  children  are  let  in, 
who  come  into  esse  before  the  first  child  attains  the  period  appointed.  Congrere  v.  Coo- 
greve,  ante,  vol.  i.  630  ;  Gibnore  v.  Severn,  ib.  682;  Pulsford  v.llunter,  post,  416  ;  Hughes 
V.  Hughes,  post,  434,  and  14  Ves.  206  ;  Prescolt  v.  Long,  2  Yes.  jun.  692  ;  Hoste  r.  Ftatt, 
3  Ves.  730;  Barrington  v.  Tristram,  6  Ves.  346  ;  Whitbread  v.  St.  John,  10  Ves.  162  ;  Gil- 
bert o.  Boorman,  11  Ves.  238,  and  it  is  now  settled,  that  children  in  ventre  sa  mere,  at  the 
period  of  distribution  may  take.  Clarke  v.  Blake,  ante,  vol.  ii.  320,  and  the  cases  cited  in 
the  note  to  it,  overruling  Pierson  v.  Garnet,  ib.  47,  and  Cooper  v.  Forbes,  ib.  63. 

Where  there  is  a  devise  to  persons  in  a  class,  though  the  gift  be  to  them  in  the  pluml,  and 
a  direction  that  they  should  take  as  tenants  in  common,  and  not  as  joint  tenanu,  yet  if  there 
he  only  one  surriviug  at  the  period  of  distribution,  such  person  will  take.  Crooke  v.  Brooke- 
ing,  2  Vem.  106  ;  Doe  v.  Sheffield,  13  East,  626,  and  the  same  would  probably  have  been 
determined  in  the  late  case  of  Smith  v.  Shouldham,  6  Dow.  P.  C.  22,  but  for  a  remarkable 
clause  which  followed  and  controlled  the  previous  devise.  And  a  defective  enumeration  of 
the  persons  composing  the  class,  vrill  not  prevent  any  of  them  from  taking ;  thus,  four  chil- 
dren have  been  allowed  to  take  where  the  bequest  was  only  to  three,  and  three  where  it  was 
but  to  two.  Sleech  o.  Thorington,  2  Ves.  664  ;  Tomkins  9.  Tomkins,  cit.  ih.  and  from  the 
Register's  book,  19  Ves.  126,  n.  ;  Scott  v.  FenhouUet.  1  Cox,  79 ;  Stebbing  r.  Walkey,  ante, 
vol.  ii.  85  ;  S.  C.  1  Cox,  260  ;  Humphreys  v.  Humpnreys,  2  Cox,  184  ;  Garvey  v.  Hibbert, 
19  Ves.  125.  But  if  there  happens  to  be  no  person  m  existence  to  answer  the  descriptioa 
when  the  period  arrives,  the  Court  will  not  wait  to  see  whether  any  will  come  in  esse.  God- 
frey V.  Davis,  6  Ves.  43.  Care  also  must  be  taken,  that  a  devise  to  a  class  of  persons  should 
not  be  after  an  indefinite  failure  of  issue  in  another  person,  as  in  Jee  9.  Audley,  1  Cox,  324, 
where  a  testator  gave  10002.  to  A.  and  the  issue  of  her  body,  in  default  of  such  issue  to  be 
equally  divided  between  the  daughters  then  living,  of  J.  J.,  and  Ellizabeth  his  wife,  which 
would  have  been  good,  if  it  had  been  to  *'  daughters  now  living,"  or  **  who  should  be  living, 
at  the  testator's  death,"  but  was  void,  as  according  to  the  present  doctrine  it  would  compre- 
hend after-bom  daughters :  and  such  bequests  cannot  be  good  in  part^  and  bad  in  part ; 
therefore  if  some  of  the  individuals,  composing  the  class,  be  incapable  of  takin?,  the  b^juest 
cannot  be  altered  either  into  particular  bequests  to  the  individuals,  or  by  subdividing  the 
class  itself.    Leake  v.  Robinson,  2  Meriv.  363.  —  Eden.] 
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(Reg.  Lib.1791.  A.  fol.  82.  and  100.  Entered Z>oc2san  v.  Dtam,) 

When  the  testator  expresses  his  intention  incorrectly,  the  Court  will  efiect  it  hj  supplpng 
proper  words.  Where  money  is  given  to  be  laid  out  in  land  for  a  place  of  retirement  for 
testator's  sister,  "  to  be  forever  entailed  on  her  issue,"  the  hnsband  of  one  of  the  daughters 
of  the  sister  entitled,  as  tenant  by  the  curtesy,  to  one  third.  (I)  Gift  of  a  residue  to  chil- 
dren not  to  be  claimed  till  twenty-two,  but  the  interest  given  in  the  mean  time  is  vested.  (2) 

Thomas  Downes  Wilmot,  by  his  will,  dated  6th  February,  1779,  de- 
vised in  these  words :  "  after  all  my  jnst  debts  are  paid,  I  give  and  beqaeath 

unto  my  only  sister  Eleanor  Dearn,  of  the  city  of  London,  the 
[*405]  annual  produce  of  2000  guineas,  *to  be  laid  out  in  a  piece  of  land 

in  any  part  of  Great  Britain  she  may  chose,  for  a  place  of  retirement ; 
the  said  purchase,  when  made,  to  be  forever  entailed  on  her  issue,  and,  at 
her  decease,  the  annual  produce  of  such  purchase  to  be  yearly  and  equally 
divided  among  her  issue,  males  and  females,  for  the  education,  mainten- 
ance, and  support  of  them.  I  also  give  and  bequeath  unto  the  children  of 
my  said  sister,  the  whole  of  all  the  real  and  personal  estate  I  may  die 

(1)  See  Cunningham  v.  Moody,  per  Lord  Hardwicke,  C,  1  Yes.  174, 176,  agrecaUy  to 
Sweetapple  v.  Bindon,  2  Vem.  636,  above  cited,  and  1  Rqwr.  Bar.  &  Fem.  21, 82.  With 
regard  to  the  late  alteration  made  b^  Lord  Rldon's  Act,  pieventmff  the  necessity  of  an  actual 
investment  of  money  to  be  laid  oat  m  land,  the  person  who  would  be  tenant  in  tail  is  abto* 
lately  entitled.  See  that  act  (40  Geo.  3,  e.  66),  and  Ex  parte  Hodgea,  6  Yea.  676,  aad  Ex 
parte  Frith.  8  Yes.  602,  with  reference  to  it. 

(9)  See  tUnkih  v,  Hoatli,  antea,  9  vol.  3,  and  the  notes ;  I  aoper  oa  Legacies,  188,  et  aeq. 
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possessed  of,  after  paying  the  abo?e>iiitended  legacy,  and  those  hereinafter 
mentioned,  and  it  is  my  particular  will  and  desire,  that  the  children,  all  of 
them,  be  educated  with  the  yearly  interest  of  whatsoever  portion  of  my 
estate  that  may  fall  to  each  respective  child's  lot  or  share,  and  such  por^ 
tion  not  to  be  otherwise  claimed  or  inherited,  directly  or  indirectly,  until 
the  said  children  arrive  at  the  age  of  22  years,  whether  married  or  single. " 

The  testator  had  not  any  real  estate.  At  the  death  of  the  testator,  and 
at  the  time  of  making  his  will,  Eleanor  Dearn  had  three  children,  Eliza* 
beth,  who  afterwards  married  the  plaintiff,  and  the  defendants,  Anne  Maria, 
and  Thomas  Dearn,  who  were  infants. 

Soon  after  the  death  of  the  testator,  Eleanor  Dearn  died,  without  having 
had  any  other  children,  and  soon  after  her  death  Elizabeth  Dearn  married 
the  plaintiff,  and  died  soon  afteriTards,  under  the  age  of  22,  having  had  a 
child  who  lived  but  a  few  days. 

Upon  a  bill  filed  by  the  children  of  Eleanor  Dearn,  it  had  been  decreed, 
that  the  2000  guineas  should  be  laid  out  in  the  purchase  of  bank  annni« 
ties,  in  the  name  of  the  Acconntant-General,  for  the  benefit  of  the  infants, 
till  it  could  be  laid  out  in  the  purchase  of  lands. 

Elizabeth  Dodson  afterwards  dying,  the  plaintiff  filed  this  supplemental 
bill  against  the  other  infants,  and  against  the  executors  of  the  testator, 
claimmg  to  be  entitled,  as  tenant  by  the  curtesy,  to  the  interest  of  a  third 
part  of  2000  guineas,  and  likewise  claiming  to  be  entitled,  as  administrator 
of  his  wife,  to  a  third  part  of  the  residue  of  the  personal  estate  of  the 
testator. 

*Mr.  Hardinge,  Mr.  Lloyd,  and  Mr.  Abbot,  for  the  plaintiff,  con-  [*406] 
tended  that  he  was  entitled  to  be  tenant  by  the  curtesy,  of  a  third 
part  of  the  stock  purchased  with  the  2000  ff uineas ;  that  it  was  so  clear 
that  the  wife  of  the  plaintiff  took  an  estate  tail  under  the  will  of  the  testator 
in  a  third  part  of  that  stock,  that  it  would  not  admit  of.anv  argument; 
and  that  a  husband  might  be  tenant  by  the  curtesy  of  an  equitable  estate, 
and  of  money  to  be  laid  out  in  land,  appeared  by  the  case  of  Sweeiapple 
and  BindoUf  2  Vern.  536 :  (3)  that  the  plaintiff's  wife's  share  of  the  resi- 
due was  a  vested  interest  in  her,  though  she  died  before  22,  they  con- 
tended, because  it  was  in  the  first  place  given  absolutely  to  her,  and  the 
other  children,  and  there  was  nothing  in  the  subsequent  part  of  the  bequest 
to  show  that  the  testator  intended  it  should  not  be  a  vested  interest ;  on  the 
contrary,  the  testator,  in  a  subsequent  part  of  the  bequest,  gave  the  inter- 
est of  the  legacy  to  the  children,  which  alone  would  be  sufficient  to  make 
their  portions  vested,  although  the  interest  was  given  for  the  purpose  of 
maintenance  and  education,  as  appeared  by  the  case  of  Hoath  v.  Hoath 
(ante,  vol.  ii.  p.  3). 

Mr.  8ehoyn,  and  Mr.  RamUy,  for  defendants,  the  infants,  admitted,  that 
if  the  plaintiffs  wife  was  tenant  in  tail,  he  would  be  entitled  to  be  tenant 
by  the  curtesy,  though  it  was  only  of  money  to  be  laid  out  in  the  purchase 
of  land ;  but  they  insisted  that  the  plaintiff's  wife,  and  other  children  of 
Eleanor  Dearn,  were  not,  by  the  will,  tenants  in  tail;  that  the  testator's 
intention  appeared  to  be,  that,  after  the  estate  was  purchased,  a  convey- 
ance should  be  executed  ;  the  estates  were  then  to  be  forever  entailed  on 
the  issue  of  Eleanor  Dearn ;  and,  by  those  words,  the  testator  could  not 
mean  that  estates  tail  should  be  given  to  them,  but  that  the  estates  should 
be  settled  in  such  a  manner  as  to  be  unalienable,  as  strictly  as  the  rules  of 
law  would  admit,  which  could  only  be  done  by  limiting  one  third  of  the 

(3)  S.  P. ;  alio  CQimuighain  v,  JiaoAj,  1  Vm.  174, 176. 


S40  DoDSON  V.  Hay.  [1791. 

estate  to  be  purchased  to  e'ach  of  the  children  of  Eleanor  Dearn  for  life, 
with  remainder  to  their  first  and  other  sons  in  tail,  with  remainder  to  their 
daughters  in  tail,  with  cross  remainder  in  tail ;  that  the  testator  had  him- 
self directed  how  the  estate  should  go  to  Eleanor  Dearn,  but,  with  respect 
to  her  issue,  he  required  a  conveyance  to  be  made,  and  the  Court  would 
take  care  that  the  conveyance  should  be  so  framed  as  best  to  effectuate  his 
intention  ;  that  this  was  the  constant  course  of  the  Court,  not  only 
[*407]  in  the  case  of  ^marriage  articles,  which  were  to  be  executed  by  the 
Court,  but  also  in  the  case  of  wills,  which  contained  trusts  of  ex- 
ecutory ;  that  this  doctrine  was  expressly  laid  down  by  Lord  Cowper  in  the 
Earl  of  Stamford  v.  Hobart,  Feame's  Contingent  Remainders,  vol.  i.  p. 
175  (4th  edit.),  and  had  been  recognized  and  acted  on  in  many  cases, 
particularly  in  White  and  Carttr,  (4)  Amb.  670. 

Mr.  Richards,  for  Thomas  Dearn  (the  husband  of  Eleanor  Dearn,  one 
of  the  executors  of  the  testator  and  administrator  of  his  wife,  who  was  the 
next  of  kin  of  the  testator),  insisted,  that  the  share  of  the  ptaintiflTs  wife 
in  the  residue  was  not  a  vested  interest,  but,  by  her  death  under  22, 
was  lapsed,  and  belonged  to  the  next  of  kin.  He  said  that  the  cases 
where  interest  had  been  given  for  a  legacy,  were  not  applicable  to  the 
present  case,  because  the  giving  inter^t  was  merely  a  circumstance  to 
show  the  testator's  intention,  and  if,  although  he  gave  interest,  he  were 
to  declare  that  the  legacy  should  not  be  vested  if  the  legatee  died  under 
a  certain  age,  there  was  no  doubt  that  it  would  not  vest  before  that  age ; 
that  in  the  present  case,  the  testator  had  used  the  strongest  expressions 
to  show  that  that  was  his  intention ;  he  had  said,  not  that  the  legacy  should 
not  be  paid,  but  that  it  should  not  be  inherited  till  the  child  attained  22, 
and  the  word  inherit  must  be  used  as  perfectly  synonymous  with  vested, 
because  it  was  a  word  as  applicable  to  a  future  and  reversionary,  as  to  a 
present  and  immediate,  interest. 

This  day  his  Honor  gave  judgment. 

Master  of  the  Rolls.  (5) — The  bequest  is,  "I  give  to  my  sister  Eleanor 

(A)  First  heard  before  Lord  Northington,  C.  (Vide  2  Eden,  Ca.  Lord  N.  366)  and  after- 
wards affirmed  by  Lord  Camden,  ubi  sapra  (Ambler,  670). 

•(6)  The  Editor  subjoins  a  succinct  report  of  this  judffment  from  the  conjoint  notes  of 
Lord  Colchester  and  Sir  S.  Roroilly,  who  were  of  counsel  in  the  cause  on  difTerent  sides  (ut 
suora),  and  who  adjusted  it  as  follows  after  the  cauRe  was  OTer:  — 

Master  of  the  Rolls.  —  It  is  certainly  true  that  the  Court,  in  carrying  into  execution  trusts 
executory  (which  this  undoubtedly  is),  will  give  estates  for  life  to  all  the  persons  who  were 
objects  of  the  testator's  bounty,  and  who  were  living  at  the  time  of  making  the  will,  if  it  can 
discover  that  that  was  the  testator's  intention.  The  only  guestion,  therefore,  in  this  case  is, 
whether  it  was  the  testator's  intention  that  the  children  oi  Eleanor  Dearn  should  uke  only 
estates  for  life  ;  but  I  can  find  no  words  in  this  bequest  which  demonstrate  any  such  inten- 
tion in  the  testator.  His  intention  seems  to  have  been,  that  all  the  children  of  Eleanor 
Dearn  should  take  such  estates  as  they  might  transmit  to  their  posterity.  In  White  v.  Car- 
ter, the  only  Question  seems  to  have  been,  whether  the  intention  of  the  testator  was,  that  the 
children  should  Uke  as  purchasers  or  not.  Lord  Camden  thinks  that  the  testator  intended 
they  should  take  as  purchasers,  and  he  relied  on  the  word  "  sons,"  as  demonstratiTe  of  that 
intent.  In  the  present  case,  Eleanor  Dearn  might  have  had  many  children  born  after  the 
death  of  the  testator  ;  and  it  is  impossible  to  contend  that,  under  this  bequest,  it  was  not 
intended  that  they  should  take,  as  well  as  the  other  children  ;  and  yet,  not  being  m  existence 
at  the  death  of  the  testator,  they  would  not,  by  law,  take  estates  for  life.  The  limitation  to 
them  must  have  been  in  tail.  The  testator,  however,  could  not  have  intended  to  vive  differ- 
ent estates  to  the  different  children  of  Eleanor  Dearn ;  estates  for  life  to  those  who  were  in 
being,  and  estates  tail  to  the  after-bom  children.  I  think,  therefore,  that  the  plaintiff's  wife 
took  an  estate  tail,  and  that  he  is  tenant  by  the  curtesy. 

With  respect  to  the  second  question,  I  tnink  the  share  of  the  residue  vested  in  the  plain- 
tiff's wife,  and  that  he,  as  her  administrator,  is  entitled  to  it.  The  testator's  intention  seems 
to  have  been,  that  the  uterest  alone  should  be  paid  to  the  children  till  twenty-two,  and  that 
they  should  not  till  then  have  the  absolute  control  over  it.  He  first  gives  it  to  them  abso- 
lutely, and  what  follows  is  only  to  fix  the  time  when  they  shall  receive  it.  —  Lord  Cokhester 
and  Sir  Samuel  RDiailly'a  joint  MS.  note. 


1791.] 


DoDsoir  V,  Hat.  341 


Dearn,  the  annual  produce  of  2000  guineas,  to  be  laid  out  in  a  piece  of  land, 
which  she  may  chose  for  her  retirement ;  the  said  purchase,  when  made, 
to  be  forever  entailed  upon  her  .issue;  and  at  her  decease,  the  annual 
produce  of  such  purchase  to  be  divided  among  her  issue,  male  and 
female,  for  the  education,  maintenance,  and  support  of  them. "  The 
bill  is  filed  by  the  husband  of  one  of  the  daughters  of  Eleanor  Dearn, 
insisting  that  the  land,  if  purchased,  ought  to  be  settled  on  Eleanor  Dearn 
for  life,  remainder  to  her  sons  and  daughters  in  tail ;  and  that  he  having 
married  one  of  the  daughters,  and  had  issue,  is  entitled,  as  tenant  by  the 
curtesy,  to  her  third. 

*It  has  not  been  contended  by  any  of  the  parties,  that  Elizabeth  [*408] 
Dearn  took  more  than  an  estate  for  life ;  and  indeed  it  cannot  be 
contended  that  she  took  more. 

The  gifl  being  of  money  to  be  laid  out  in  land,  it  might  have  been  con- 
tended, that  she  took  an  estate  tail,  on  the  ground  that  all  her  issue  were 
intended  to  take ;  but  that  construction  could  not  prevail  in  this  case, 
where  the  produce  is  to  be  divided  between  her  issue  male  and  female. 
I  know  of  no  construction  but  one  that  can  take  place,  viz.  that  she  took 
only  for  life. 

Then  the  question  is,  what  the  testator  meant  by  issue? 

He  meant,  they  should  take  such  an  estate  as  they  could  transmit 
through  an  indefinite  line  of  issue. 

It  is  contended  that  the  Court  will  adopt  all  the  words  of  conveyance, 
so  as  to  effectuate  the  intention  of  the  testator ;  and  that  the  Court  will 
not  use  the  words  of  the  testator,  but  where  they  are  informal  will  supply 
formal  words  for  that  purpose.  And  the  Earl  of  Stamford  v.  Hobart, 
1  Bro.  P.  C.  288,  and  White  v.  Carter,  Amb.  670,  are  cited  to  prove  this. 

The  Earl  of  Stamford  v.  Hobart,  arose  on  Sir  John  Maynard's  will. 
The  Lord  Ciiancbllor  there  declared,  "  That  in  matters  executory,  as 
in  the  case  of  articles,  or  a  will  directing  a  conveyance,  where  the  words  of 
the  articles  or  will  were  improper,  or  informal,  the  Court  would  not  decree 
a  conveyance,  according  to  such  improper  or  informal  expressions  in  the 
articles  or  will ;  but  would  order  the  conveyance  or  settlement  to  be  made 
in  a  proper  and  legal  manner,  so  as  might  best  answer  the  intent  of  the 
parties. "  This  establishes  the  rule,  that  where  a  court  of  equity  carries 
into  execution  a  conveyance  with  informal  words,  it  will  carry  the  inten- 
tion of  the  party  into  execution.  See,  then,  what  was  done  in  that  case  of 
the  Earl  of  Stamford  v.  Hobart ;  all  the  Court  did,  was  to  interpose  such 
an  estate  as  would  support  the  remainders. 

White  V.  Carter,  Amb.  670,  was  before  Lord  Camden.  (6)  The  ques« 
tion  was,  what  was  the  intention  of  the  testator  as  to  the  issue,  whether 
they  were  to  take  as  purchasers  or  not,  and  the  decree  went  on  the  ground 
of  its  being  his  intention  that  the  issue  should  take  as  purchasers, 

*  Wherever  I  can  find  the  intention  of  the  testator,  it  is  indiffer-  [*409] 
ent  whether  it  is  the  case  of  a  trust  executory,  or  of  a  legal  estate ; 
whether  the  act  is  complete,  or  there  is  a  future  act  to  be  done.    This 
rule  is  laid  down  in  Jones  v.  Morgan  (ante,  vol.  i.  p.  206). 

In  Austen  v.  Taylor,  Amb.  376,  (a)  it  was  held,  the  intent  of  the  testa- 
tor must  prevail. 

In  this  will,  I  can  find  nothing  to  show  the  intent  of  the  testator  to 

(6)  Upon  a  rehearing,  from  the  decree  of  Lord  Northinrton,  which  Lord  Camdeo  aifrmed. 
See  It  reported,  2  Eden,  Ca.  Lord  North.  366  ;  and  see  Feame,  Cont.  Rem. 

(a)  S.  C.  1  Eden,  861. 
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select  the  sons  as  objects  of  bounty,  so  as  to  raise  estates  tail  from  them 
without  giving  them  the  same  estates.  If  I  could  find  such  words,  I  would 
declare  them  purchasers,  with  estates  tail  to  their  issue. 

Here  £leanor  Dearn  might  have  many  children  bom  after  the  devise, 
or  unborn  at  the  death  of  the  testator ;  thej  must  take  estates  of  inherit- 
ance, or  thej  must  take  estates  for  life  without  any  estates  of  inheritance 
grafted  upon  them.  To  take  the  construction  of  Mr.  Romilly,  I  must 
make  a  difference  between  the  children  then  born,  and  those  unborn ; 
for  which  I  see  no  ground.  The  testator  meant  the  estate  to  be  entailed 
forever ;  for  this  purpose,  he  has  given  it  to  the  issue  as  purchasers.  It 
must  be  to  the  issue  in  tail,  for  he  had  no  intent  to  make  the  children  of 
Eleanor  Dearn  stocks,  upon  which  to  engraft  estates-tail,  but  meant  them 
to  take  estates  of  inheritance. 

Then  the  husband  will  be  entitled,  under  the  case  of  8wuiappU  ▼. 
Bindan,  to  the  tenant  by  the  curtesy. 

Then,  as  to  the  gift  of  the  residue,  '*I  give  and  bequeath  to  the  chil- 
dren of  my  said  sister,  the  whole  of  all  the  real  and  personal  estate  I  may 
die  possessed  of,  after  paying  the  above-intended  legacy  and  those  herein- 
after mentioned :  and  it  is  my  particular  will  and  desire,  that  the  chil- 
dren, all  of  them,  be  educated  with  the  yearly  interest  of  whatever  portion 
of  my  estate  that  may  fall  to  each  respective  child's  lot  or  share ;  and  such 
portion  not  to  be  otherwise  claimed  or  inherited,  directly  or  indirectly, 
until  the  said  children  arrive  at  the  age  of  22  years,  whether  married  or 
single." 

The  question  is,  whether  he  meant  to  give  any  interest  in  the 
[*410]  residue  to  any  child,  till  it  should  attain  the  age  of  22.  The  *words 
in  the  first  part  of  the  bequest  are  absolute.  The  question  is, 
whether  the  remainder  will  prevent  them  from  being  so.  The  interest  to 
be  applied,  is  of  such  portion  as  may  fall  to  the  lot  or  share  of  each  child. 
This  severs  the  joint-tenancy.  Where  the  interest  of  the  fund  is  given,  it 
is  primd  fade  evidence  of  the  ftind's  vesting.  Then  the  question  is, 
whether  vague  words  following,  shall  be  sufiicient  to  control  clear  words 
from  operating.  The  words  are,  "  That  the  portions  shall  not  be  claimed 
or  inherited,  until  the  children  attain  22."  It  would  be  a  monstrous  con- 
struction, to  say,  that  these  words  prevented  the  vesting,  unless  the  chil- 
dren should  attain  22.  If  a  child  died,  leaving  a  child,  could  the  testator 
mean  to  exclude  that  child  ?  Yet  that  child  must  be  excluded,  if  this 
construction  should  prevail.  But  a  natural  construction  may  be  put  upon 
the  words,  that  he  gave  the  legacy  absolutely  —  that  he  gave  the  interest 
immediately ;  but  the  legatee  was  not  to  command  the  principal  till  22 
years  of  age.  Then  it  is  a  vested  legacy,  though  the  beneficial  use  is 
suspended,  (b) 

Then  I  must  declare  the  plaintiff  entitled,  as  tenant  by  the  curtesy, 
to  the  third  part  of  the  2000  guineas,  (c)  and  that,  in  right  of  his  wife,  he 
is  entitled  to  a  share  of  the  residue,  as  being  a  vested  interest  in  her, 
though  the  control  thereof  was  suspended  till  she  should  have  attained  22 
years  of  age.  (d) 

(6)  As  to  the  cases  in  which  the  interest  of  a  fiind  being  given,  it  has  been  ooosidend 
VTtma  facU  evidence  of  an  intention  to  vest,  vide  Walcot  v.  Hall,  ante,  vol.  iL  306  :  and 
Tor  the  cases  npon  the  seneral  doctrine,  vide  Dawson  v,  Killett,  ante,  vol.  i.  119,  ana  the 
Editor's  note  to  it.  —  Eden. 


t^ 


\c)  See  Ram  on  Assets,  ch.  14,  S  2,  p.  211, 212. 
See  Ram  on  Assets,  ch.  6,  §  14,  p.  125, 126. 
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Gritfith  v.  Harrison,  and  Others.  (1) 

LmcohiVIiiii-Hftll,  16th  and  17th  Dec. 

(Reg.  Lib.  1790.  A.  fol.  70.  b.) 

Under  a  power  to  deriae  unoDg  children,  the  testatrix  gptn  to  A.  (one  of  the  children)  for 
life,  remainder  to  trustees  to  preserve  contingent  remainders,  remainder  to  first  and  other 
sons,  &c.  remainder  to  B.  (another  son),  in  Uie  same  way.  Q.  whether,  the  excess  heing 
▼Old,  the  power  is  nuU,  and  the  heir-at-law  shall  take,  or  the  sons  should  take  successive 
life  estates,  as  good  under  the  power ;  or  whether,  to  maintain  the  general  intent,  the  sons 
shall  take  estates  tail.  (1) 

GuTON  Gripfitb,  D.  D.,  made  his  will,  bearing  date  the  27th  May, 
1777,  and,  after  making  the  same,  became  seised  in  fee  of  a  freehold 
estate,  called  Vawtorts,  situate  in  the  parish  of  Sabridge worth,  com. 
Hertford,  and  of  a  reversion  of  lands  adjoining  to  it,  expectant  on  the 
death  of  Ann  Fowler,  widow,  since  deceased,  and  became  also  seised  of 
copyhold  lands,  being  part  of  the  said  estate  of  Vawtorts. 

The  testator  being  so  seised  or  entitled,  and  having  surrendered  the 
copyholds  to  the  use  of  his  will,  made  a  codicil  to  his  will,  bear- 
ing date  7th  March,  1781,  duly  attested  to  pass  real  ^estates,  [*411] 
whereby  he  gave  and  devised  the  farm  called  Vawtorts,  together 
with  the  reversion  of  the  adjoining  tenement,  to  Frances  Griffith,  his  then 
wife  for  life,  and  after  her  decease,  to  such  child  or  children  of  him  the 
said  testator,  as  she  should  judge  most  proper  to  bequeath  the  same  to,  by 
her  will. 

The  testator  afterwards  made  a  second  codicil,  dated  31  st  December, 
1783,  duly  executed  and  attested,  confirming  his  former  will  and  codicil, 
and  thereby  gave,  devised,  and  bequeathed  iJI  that  estate  called  Vawtorts, 
both  freehold  and  copyhold,  of  which  he  was  then  possessed,  and  all  the 
messuages,  lands,  tenements,  and  hereditaments  thereto  belonging,  to  the 
use  of  his  wife,  Frances  Griffith,  during  her  life,  and  directed  and 
empowered  her  to  give  and  devise  the  same  to  any  one  or  more  child  or 
children  of  him  the  said  testator,  by  her  the  said  Frances  Griffith,  in  such 
manner,  share,  and  proportion,  as  she  should  direct,  in  and  by  her  last 
will  and  testament,  in  writing,  duly  executed,  but  so  as  the  said  estate 
might  not  be  divided,  but  transmitted  whole  and  entire  to  his  heirs. 

And  reciting  that  he  was  entitled,  after  the  decease  of  Ann  Fowler, 
to  the  reversion  of  an  estate,  messuages,  and  lands  adjoining  the  messuages 
and  lands  called  Vawtorts,  he  devised  the  same  to  his  wife,  for  life,  and 
empowered  her  to  devise  the  same  to  such  one  or  more  of  his  children  as 
she  should  appoint  by  her  will,  and  empowered  his  wife  to  grant  leases, 
not  exceeding 21  years;  and  declared  it  to  be  his  will  and  intention,  that 
the  estate  and  lands  called  Vawtorts,  and  the  other  estate  adjoining,  to 
which  he  was  so  entitled  in  reversion,  should  be  considered  as  one  estate, 
and  be  transmitted  entire  to  his  family. 

The  testator  died  in  January,  1784,  without  revoking  his  will  or  codicil, 
leaving  Frances,  his  widow,  and  also  leaving  the  plaintiff,  his  eldest  son 
and  heir-at-law,  and  customary  heir,  and  Thomas  Harrison  Griffith,  Guyon 
Griffith  the  younger,  Elizabeth  Griffith,  and  Charlotte  Griffith  (which 
Thomas  Harrison  Griffith,  Elizabeth,  and  Charlotte,  are  three  of  the  de- 
fendants), his  only  children,  him  surviving. 

(I)  The  case  was  sent  to  the  Court  of  King's  Bench,  where  it  was  twice  argned.  The 
Judges  there  differing  in  opinion,  and  retnrning  contrary  certificates,  the  bill  was  oltimately 
dismissed,  accoidingto  the  usual  practice  in  such  doubtful  cases.  Tide  4  T.  Rep.  737,  &c. 
See  also  Sugden  on  Powers,  ftSO,  et  seq. 
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Frances,  the  widow,  entered  into  the  part  of  the  estate  to  which  she 
was  entitled  in  possession,  and  was  admitted  to  the  copyhold,  and  contin- 
ued in  the  enjoyment  thereof  till  her  death. 
[*412]  *She  died  12th  Jan.  1786,  having  made  her  will,  duly  executed 
and  attested  for  passing  real  estates,  whereby  she  gave  and  de- 
vised all  the  estates  which  were  devised  to  her  by  the  said  codicils,  to  her 
son  Guyon  Griffith  for  life,  s<ms  waste ;  remainder  to  the  defendants,  John 
and  Moses  Yeldham,  as  trustees  to  preserve  contingent  remainders ; 
remainder  to  the  first  and  other  sons  of  Guyon  Griffith  in  tail  male; 
remainder  to  the  first  and  other  daughters  of  said  Guyon  Griffith  in  tail 
general ;  remainder  to  the  plaintiff*  for  life,  sans  waste ;  remainder  to  the 
trustees  to  preserve  contingent  remainders;  remainder  to  the  first  and  other 
sons  of  plaintiff  in  tail;  remainder  to  the  defendant,  Thomas  Harrison 
Griffith;  remainder  to  others  of  the  defendants  successively  for  life ;  re- 
mainder to  their  first  and  other  sons;  remainder  to  the  daughters,  with  an 
ultimate  remainder  to  the  right  heir  of  the  testator. 

Guyon  Griffith,  the  younger,  the  devisee  for  life  under  his  mother's  ap- 
pointment, died  21st  October,  1789,  intestate,  unmarried,  and  leaving  no 
child,  but  leaving  the  plaintiff  his  heir-at-law,  and  customary  heir. 

The  plaintiff,  so  circumstanced,  contracted  with  the  defendant,  Har- 
rison, for  the  sale  of  the  estate  at  the  sum  of  1200/.,  and  an  article  was 
for  that  purpose  entered  into;  but  the  defendant  objecting  to  the  plain- 
tiff's title,  this  bill  was  filed  for  a  specific  performance  of  the  purchase ; 
plaintiff  insisting  by  the  bill,  that  the  execution  of  the  power  was  void, 
not  having  followed  the  terms  thereof;  for  that  Frances  Griffith  had  no 
authority  to  limit  the  premises  to  the  children  or  issue  of  the  plaintiff, 
or  any  of  his  brothers  and  sisters,  and  therefore  that  the  disposition  of  the 
premises,  by  the  will  of  Frances,  not  having  strictly  pursued  the  words 
of  the  power,  was  wholly  void  and  ineffectual ;  that  therefore  the  es- 
tate had  descended  upon  the  plaintiff  as  heir-at-law,  and  customary  heir 
of  the  testator  his  father  (subject  to  the  estate  for  life  of  Ann  Fow- 
ler, in  part  thereof,  which  had  since  fallen  into  possession  by  her  death)* 
in  the  same  manner,  as  if  Frances,  the  widow,  had  made  no  disposition 
of  it. 

The  defendant,  Harrison,  by  his  answer,  submitted  to  the  Court, 
whether  the  will  of  Frances  Griffith  was  a  good  execution  of  the  power 
given  to  her  by  the  codicils  to  her  husband's  will,  and  said  he  was  ready 
to  complete  the  purchase,  if  the  plaintiff  could  make  a  good  title. 
[*413]  *The  other  defendants  submitted  the  same  question  to  the  Court. 
The  cause  came  on  to  be  heard  27th  July,  1791,  when  it  was 
referred  to  the  Master,  to  see  whether  a  good  title  could  be. made,  and 
further  directions  were  reserved  till  the  Master  should  have  made  his 
report. 

The  Master  made  his  report  2d  December,  1791,  and  certified  that  a 
good  title  could  be  made  to  the  premises. 

To  this  report,  the  defendant  filed  a  general  exception,  for  that  the 
Master  ought  to  have  certified  that  a  good  title  could  not  be  made. 

This  exception  came  on  now  to  be  argued. 

Mr.  Mansfield,  in  support  of  the  exception.  By  the  power,  Mrs.  Grif 
fith  had  authority  to  appoint  the  estate  among  her  children  by  the  testa- 
tor ;  there  is  no  question  she  might  give  the  whole  to  any  one  child ; 
but,  by  limiting  it  to  one  son  for  life  only,  and  then  giving  it  to  the  sons 
and  daughters  of  that  son,  she  has  exceeded  her  authority;  but  still 
Moses  Griffith,  the  plaintiff,  cannot  make  a  good  title,  and  the  Master 
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should  have  reported  that  he  could  not;  because  there  is  an  estate  limi- 
ted by  the  devise  to  Guyon  for  life,  and  although  the  subsequent  estates 
are  void,  yet  the  next  estate  is  to  the  plaintiff  for  life  only,  and  the  subse- 
quent takers  may  also  take  for  life,  those  limitations  being  good  under 
the  power. 

Mr.  Solicitor-General,  and  Mr.  Stanley,  for  the  plaintiff,  contended, 
that  he  could  make  a  good  title,  and  must  be  considered  as  tenant  in  tail. 
(They  stated  the  wills  of  the  first  testator,  and  of  the  widow,  and  the  facts 
as  to  Guyon  Griffith,  the  younger.)  Upon  the  death  of  Guyon,  Moses 
took,  either  as  tenant  for  life  under  the  power,  or  as  heir-at-law  to  the 
first  testator.  The  best  doctrine  as  to  the  widow's  will,  is  to  say  it  is  a 
mere  nullity,  not  an  execution  of  the  power.  It  cannot  be  said  to  be  ac- 
cording to  the  intention  of  the  testator  (which  it  was  the  intention  of  the 
testatrix  to  perform)  to  give  successive  life  estates,  nor  was  it  her  inten- 
tion to  give  such ;  or  that  the  second  son  in  remainder  under  her  will, 
should  take  anything  thereby,  whilst  there  were  children  living  of 
the  first.  To  make  out  this  point,  Mr.  Afansfield  must  •consider  [MM] 
the  first-named  son  as  taking  an  estate  for  life  only.  He  must 
then  strike  all  the  intermediate  estates  out  of  the  will,  and  consider  the 
estate  as  passing  immediately  to  the  next-named  son.  In  Robinson  v. 
Hardcastle,  2  Term,  Rep.  241,  Mr.  Justice  Buller  held,  that,  in  order 
to  give  effect  to  a  general  intent,  the  Court  would  raise  an  estate  tail  to 
the  first  son.  He  referred  to  the  cases  of  Pitt  v.  Jackson  (ante,  vol.  ii.  p. 
51),  where  it  was  held  an  estate-tail  in  Mary,  to  preserve  the  general  in- 
tent; and  also  to  Chapman  v.  Brown,  S  Burrovf,  1626;  and,  upon  the 
whole,  he  was  clearly  of  opinion,  that  James  Dunn  took  an  estate-tail.  If 
this  judgment  be  right,  Guyon  Griffith  took  an  estate-tail,  which  being 
at  an  end,  Moses,  the  plaintiff,  takes  an  estate-tail  also  under  the  ap- 
pointment ;  and  if  the  appointment  is  void,  he  takes  a  fee  as  heir-at- 
law;  or  it  might  be  contended,  that  the  appointment  for  life  being  bad, 
the  appointees  would  take  absolutely ;  and  if  so,  Moses  would  take,  as 
heir-at-law  of  his  brother,  and  in  either  way  could  make  a  good  title. 

Mr.  Mansjitld,  in  reply.  There  seems  to  be  a  great  difficulty  in  showing 
what  estate  the  plaintiff  takes  ;  the  gentlemen  contend,  he  may  take  either 
an  estate  in  fee,  or  an  estate-tail ;  but  there  is  no  ground  to  say  he  takes 
either  the  one  or  the  other.  There  is  no  case  that  will  support  either. 
Robinson  v.  Hardcastle  has  no  reasoning  to  this  purpose;  it  is  upon  quite 
a  different  point.  In  that  case,  there  was  a  power  to  appoint  to  any  of 
the  children  who  were  then  unborn,  but  it  was  impossible  to  give  to  un- 
born children  for  life,  with  limitations  to  their  descendants.  Where  a 
power  is  executed,  it  refers  to  the  original  deed  giving  the  power,  and  no 
limitation  can  be  good  in  the  deed  by  which  the  power  is  executed,  that 
would  not  be  good  in  the  original  deed  ;  and  therefore  it  was  that  the  ap- 
pointment in  that  case  was  not  good.  The  case  of  Pitt  v.  Jackson,  under 
which  it  is  contended  that  Moses  Griffith,  the  plaintiff,  took  an  estate- 
tail,  is  now  the  subject  of  an  appeal,  which  stands  for  judgment;  and 
there  has  been  no  decision  in  principle  as  to  that  point.  Chapman  v. 
Brown  has  also  no  relation  to  that  point ;  the  Court  thought  themselves 
bound  by  the  words.  There  is  nothing  in  that  case  to  show,  that  where 
an  estate  is  given  to  A.  for  life,  remainder  to  his  issue  in  tail ;  that,  be- 
cause the  gift  to  the  issue  was  bad,  it  should  raise  an  estate-tail  in  A.  In 
Robinson  v.  Robinson,  1  Bur.  38,  it  was  construed  an  estate-tail,  because 
otherwise  effect  could  not  be  given  to  the  intent ;  but  that  has  not 
been  done  where  *there  was  an  express  estate  for  life.     There  is    [•415] 
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no  case,  that  the  Court  can  substitute  one  estate  for  another.  Here 
the  children  were  in  being,  to  whom  life-estates  might  be  limited. 
She  limits  to  them  for  life,  which  it  was  competent  for  her  to  do.  It  does 
not  follow,  from  her  giving  estates  to  the  issue,  that  she  did  not  mean 
them  to  take  successively.  Then  the  intermediate  gifls  being  bad,  it  is 
the  same  as  if  the  words  giving  them  did  not  stand  in  the  will.  Giving 
the  children  estates  for  life,  will  not  disappoint  the  intention  of  the  origi- 
nal testator ;  it  will  not  defeat  the  disposition  of  the  fee.  The  only  effect 
will  be,  that  the  younger  children  will  take  estates  for  life,  in  preference  to 
the  children  of  the  elder  children.  In  the  case  of  the  Duke  of  Dewrn^ 
thire  v.  Cavendish,  the  limitations  were  held  good,  and  that  Lord  George 
was  entitled  for  life  :  that  case  is,  so  far,  an  answer  to  the  argument;  and 
there  is  no  distinguishing  that  case  from  this,  as  to  this  point.  The  gifts^ 
therefore,  to  the  children,  for  life,  are  good,  and  the  intermediate  remain- 
ders cannot  make  them  otherwise. 

Lord  Chancellor  said,  it  did  not  appear  to  him  that  this  was  an 
estate*tail :  it  is  argued  that,  because  the  intermediate  limitations  are  void, 
they  must  be  struck  out,  and  that  then  there  are  life-estates  given  to 
all  the  children ;  but  it  is  not  clear  that  the  testatrix  meant  the  second- 
named  son  should  take,  whilst  there  was  issue  living  of  the  one  named 
before. 

The  next  day  Mr.  Solicitor-General  again  enumerated  the  cases  cited 
before,  and  added  those  of  Goodright  v.  Cornish,  Salk.  226 ;  and  Harris 
v.  Barnes,  4  Bur.  2157,  as  to  the  construction  of  wills,  to  preserve  a  gen- 
eral intent. 

Lord  Chancellor  said,  it  seemed  clear  that,  where  the  first  estate, 
given  under  a  power,  is  removed,  as  being  a  void  execution  of  it,  the  next, 
if  valid,  is  brought  forward  ;  and  that  the  proposition  was  clear,  that  the 
effect  would  be  the  same,  where  a  man  had  a  power  given  him  to  make  a 
will,  or  derived  the  power  from  his  interest : 

But  directed  a  case  to  be  sent  to  the  Court  of  King's  Bench.  (2)  (a) 

(2)  After  two  arvaments,  and  different  certificates  from  the  judges,  who  dissented  in  omn- 
ioD,  the  bill  was  ultimately  dismissed,  affreeably  to  the  usual  practice  in  such  cases.  Sea 
the  arguments  and  certificates  in  King's  Bench,  4  T.  Rep.  737,  et  seq. 

(a)  See  Sugden  on  Powers  (4th  Lond.  ed.),  ch.  9,  §  8,  p.  533,  639  ;  ib.  S  5,  p.  504,  et  seq.  ; 
Pitt  V.  Jackson,  2  Bro.  C.  C.  61. 
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♦PuLSFORD  V.  Hunter.  [♦416] 

Jennings  v.  Hunter. 

Lincoln'sJan-Hall,  17th  Jan.  1792. 

V  (No  Entry.) 

Wliere  a  legacy  is  of  the  '*Talae  "  of  secarilies,  &c.  thoDgh  the  specification  he  Taried.  the 
legacT  is  not  adeemed.  (1)  A  legacy  of  a  sum  to  be  divided  amon^  children.  All  tnoM 
born  before  the  time  of  division  take.  (2)  "  Maintenance  "  not  equivalent  to  "  interest,*' 
for  the  parpoee  of  vestine  a  lesacy.  (3)  No  maintenance  shall  be  given  when  the  parent 
is  of  ability  to  support  the  children.  (4) 

William  Richards,  by  will,  dated  3d  September,  1775,  devised  his 
freehold  estates  in  the  city  of  London,  and  elsewhere,  to  trustees  for  the 
term  of  ninety-nine  years,  and  subject  to  the  term,  as  to  one  undivided 
moiety,  during  the  life  of  his  daughter  Mary  Pulsford,  to  pay  the  rents 
and  profits  to  her  for  her  separate  use,  remainder  to  the  use  of  all  and 
every  the  child  and  children  of  Mary  Pulsford,  equally  to  be  divided 
between  them,  if  more  than  one,  share  and  share  alike,  as  tenants  in 
common,  and  of  the  several  and  respective  heirs  of  the  body  or  bodies 
of  all  such  child  or  children  issuing,  with  survivorship,  among  them ; 
remainder  to  Jane  Jennings,  another  daughter  of  testator,  to  her  sep- 
arate use,  and  to  her  issue  in  tail  in  like  manner ;  and  as  to  the  other 
undivided  moiety,  he  gave  the  same  to  the  trustees,  in  trust,  during  the 
life  of  his  said  daughter  Jane  Jennings,  to  pay  the  rents,  &c.  to  her  sole 
and  separate  use;  remainder  to  her  child  or  children  in  tail;  re- 
mainder to  the  separate  use  of  his  daughter  Mary  Pulsford,  in  like 
manner,  with  remainder  over,  in  case  of  default  of  issue  of  both  his  said 
daughters. 

The  trusts  of  the  term  of  ninety-nine  years  were  declared  to  be,  that 
the  trustees  and  the  survivor  of  them  should,  after  the  testator's  death, 
and  during  the  lives  of  his  said  two  daughters,  and  the  survivor  of  them, 
receive  and  take  out  of  the  rents  and  profits  of  the  premises  comprised  in 
the  term,  so  much  money  as  they,  or  the  survivors  of  them,  should  think 
or  find  necessary  for  the  maintenance  and  education  of  the  children  of  hb 
daughters  begotten  or  to  be  begotten,  and  pay  the  same,  for  that  purpose, 
in  such  manner,  shares,  and  proportions,  as  they  or  the  survivors  of  them 
should,  in  their  discretion,  think  fit,  without  any  regard  or  consideration 
being  had  to  either  of  his  daughters  having  more  children  than  the  other 
of  them,  it  being  his  intention  that  his  grandchildren  should  be  educated 
out  of  the  whole  rents  and  profits,  to  such  extent  as  the  trustees  should 
think  fit,  before  any  division  should  be  made  of  the  profits  between 
his  daughters,  and  then  the  surplus  was  to  be  divided  between 
the  ^persons  entitled  to  the  real  estate  of  freehold,  in  the  propor-  [*417] 
tions  in  which  they  were  respectively  entitled  to  the  same ;  then 
the  testator  gave  his  leasehold,  and  other  residuary  personal  estates,  to 
trustees,  upon  trust  to  pay  the  rents,  interest,  and  dividends  of  a  moiety 

(I)  See  1  Rop.  on  Lesacies,  29,  die. 

12)  Vide  Andrews  v,  Parting^ton,  antea,  401,  and  the  Editor's  note. 

(3)  Vide  1  Rop.  on  Legacies,  186,  et  seq.,  and  Editor's  note  to  Hoath  v.  Hoath,  antea,  % 
vol.  3. 

(4)  But  see  the  alteration  in  the  practice  of  the  Court  which  afterwards  took  place,  and 
which  now  subsists,  in  the  Editor's  note  to  Hnghes  v.  Hughes,  antea,  1  Tol.  387.  ^  See  also 
Burnet  v.  Burnet,  1  Bro.  C.  C.  179,  and  note  (l)  and  cases  citod.  y 
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[*420]    '  *But  Lord  Chancellor  held  they  should  not  hare  it ;  and  re- 
served liberty  for  them  to  apply  for  a  maintenance,  either  oat  of 
the  profits  of  the  term,  or  of  the  specific  legacy,  in  case  it  should  be- 
come necessary.  (7) 

(7)  Bat  see  the  Editor's  note  to  Hughes  v.  Hnghes,  antea,  1  toI.  387. 

1  Bro.  C.  C.  387,  388,  and  Dotes  ;  1  Macpherson  on  Infants,  ch.  22,  §  2,  p.  210,  et  seq. ;  An- 
drews V.  Partington,  ante,  60,  note  (a)  and  cases  cited,  and  note  (i)  to  thkt  case ;  Billingaley 
V.  Critchet,  1  Bro.  C.  C.  268. 


Finch,  D.  D.  and  Others,  v.  Inglis,  and  Others. 

Lincoln's-Inn-Hall,  17th  Jan. 

(Reg.  Lib.  1791.  A.  fol.  146.  b.) 

Testator  havine  given  to  charities,  legacies,  and  also  a  residue,  in  bank  stock  ;  and  haTM 
no  bank  stock  at  his  decease,  but  having  three  per  cent,  annuities,  which  would  satisfy 
the  legacies  in  that  shape,  and  leave  a  residue,  but  if  sold  would  not  purchase  hank  stock 
to  satisfy  the  legacies,  in  that  form :  a  decree  taken  by  consent,  that  the  legacies  should 
be  paid  m  three  per  cents,  according  to  the  sums  given.  An  infant  not  opposing,  his 
legacy  ordered  to  be  paid  in  the  same  manner :  but  if  the  testator's  property  had  been 
sufficient,  the  legacies  should  have  been  paid  in  bank  stock.  (1) 

The  bill  stated,  that  testator,  George  Stanbridge,  being  at  his  death 
possessed  of  a  considerable  personal  estate,  made  and  published  his  last 
will  and  testament,  dated  the  23d  of  May,  1780,  whereby  he  gave  and 
devised  as  follows :  '*  Afler  all  my  debts  and  funeral  expenses  are  fully  paid 
and  satisfied,  my  will  and  desire  is,  that  my  personal  estate,  of  what  kind 
soever,  shall  be  as  soon  as  possible  sold  (except  such  household  goods  and 
utensils  as  my  dear  wife  Mary  Stanbridge  shall  think  proper  to  retain  and 
have  for  her  own  use  or  otherwise) ;  and  the  moneys  to  arise  by  such  sale, 
together  with  all  such  sum  or  sums  of  money  as  shall  be  due  and  owing 
to  me  at  the  time  of  my  decease,  may  be  placed  out  in  some  of  the  public 
funds,  in  the  name  of  my  executors  and  executrix  hereinafter  named,  and 
to  be  applied  in  manner  as  I  shall  hereafter  direct.  First,  I  give  and  be- 
queath unto  my  dear  wife  the  sum  of  100/.,  of  good  and  lawftil  money  of 
Great  Britain,  to  be  paid  to  her  for  her  own  sole  use  and  benefit,  to  be 
disposed  of  by  her  as  she  shall  think  proper  at|the  time  of  her  decease. 
Also,  I  give  to  my  said  dear  wife,  the  interest  of  all  such  moneys  as  I  shall 
die  possessed  of,  or  as  shall  be  purchased  with  the  residue  of  my  estate, 
after  my  decease,  to  and  for  her  own  sole  use  and  benefit,  as  long  as  she 
shall  happen  to  live  (except  the  legacies  hereinafter  by  me  given). 
Also,  I  give  and  bequeath  unto  George  Young,  son  of  Christopher 
Young,  of  Old-street,  in  the  county  of  Middlesex,  carpenter,  100/. 
bank  stock,  to  be  transferred  to  him  as  soon  as  may  be  after  my  de- 
cease. Also,  I  give  and  bequeath  unto  Rebecca  Coleman,  and  unto 
Rebecca  Cadd,  of  Edmonton,  the  sum  of  3/.  a  year,  to  be  paid  to  the 
said  Rebecca  Coleman,  and  her  daughter  Rebecca  Cadd,  and   to  the 

survivor  of  them,  as  long  as  they  should  happen  to  live,  the  same 
[•421]  to  be  paid  half-yearly,  as  the  interest  shall    be  •received;   the 

same  to  commence  and  be  paid  at  the  first  half-yearly  payment 
as  shall  be  received  after  my  decease.     Also,  1  give  unto  Mrs.  Elizabeth 

(0  See  Ponnercau  v.  Pojutz,  antea,  1  vol.  472,  with  the  references  there ;  and  in  the  Edi- 
tor's note.    Also  2  Roper  on  Leg.  319,  et  seq. 
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Billings,  and  to  Mrs.  Ann  Billings,  a  ring  each  of  one  guinea  value. 
Also,  I  give  unto  Mr.  George  King,  and  to  his  wife,  each  a  ring  of  one 
guinea  value ;  and  to  Mrs.  Hanes,  and  her  niece  each,  a  ring  of  one 
guinea  value;  and  to  Mr.  Samuel  Draper,  schoolmaster,  and  his  wife 
each,  a  ring  of  one  guinea  value.  Also,  I  give  and  bequeath  unto 
Mr.  George  Herbert,  senior,  of  Waltham  Holy  Cross,  in  the  county 
of  Essex,  and  to  his  son  George  Herbert  each,  the  sum  of  lOOZ.  bank 
stock,  to  be  transferred  to  them  as  soon  as  conveniently  may  be  after  the 
decease  of  my  said  wife.  Also,  I  give  and  bequeath  unto  the  society 
known  by  the  name  of  St.  Alphage  Society,  and  who  now  hold  their  meet- 
ing every  Sunday  evening,  at  the  school-room  in  St.  Lawrence's  Church, 
near  Guildhall,  London,  the  sum  of  200/.  bank  stock,  the  same  to  be 
transferred  into  the  name  of  the  treasurer  of  the  said  society  for  the  time 
being,  after  the  decease  of  my  said  wife,  in  trust,  to  pay  and  apply  the  in- 
terest and  dividends  arising  therefrom,  from  time  to  time,  for  the  use  and 
benefit  of  the  children  under  their  care,  if  the  said  society  shall  subsist  at 
the  time  of  my  decease.  Also,  I  give  and  bequeath  unto  the  Vicar  and 
churchwardens  for  the  time  being,  of  the  parish  of  Edmonton  aforesaid, 
and  to  the  trustees  of  the  gift  of  Thomas  Styles,  Esq.,  the  sum  of  400/. 
bank  stock,  to  be  transferred  into  their  names  as  soon  as  conveniently 
may  be  after  the  decease  of  my  said  wife,  in  trust,  that  they  the  said  Vicar 
and  churchwardens,  and  the  trustees  of  the  gift  of  Thomas  Styles,  Esq., 
for  the  time  being,  do  and  shall  from  time  to  time  receive  the  interest  and 
dividends  of  the  said  400/.  bank  stock,  and  lay  out  the  same  in  bread,  to 
be  distributed  from  Michaelmas  to  Lady-day  every  year,  to  the  poor  of  the 
said  parish  of  Edmonton  forever.  Also,  I  give  and  bequeath  unto  the 
treasurer  for  the  time  being,  of  the  society  who  call  themselves  the  govern- 
ors of  the  London  Lying-in-Hospital  for  married  women,  the  sum  of  300/. 
bank  stock,  to  be  transferred  to  them  as  soon  as  conveniently  may  be 
after  the  decease  of  my  wife;  in  trust,  to  apply  the  interest  thereof  to  the 
use  and  benefit  of  the  said  hospital/'  He  gave  in  a  similar  manner  to  the 
Vicar,  churchwardens,  and  committee  of  the  Girls'  school  at  Edmonton, 
700/.  bank  stock.  He  gave  to  William  Soul  100/.  bank  stock, 
after  the  decease  of  his  wife ;  *and  to  George  Soul,  son  of  said  [*422] 
William  Soul,  100/.,  to  be  transferred  into  his  name,  and  desired 
that  William  Soul,  the  father,  should  receive  the  interest  for  his  mainten- 
ance;  and  to  several  other  charities  different  sums  in  bank  stock,  and, 
among  the  rest,  400/.  bank  stock,  to  the  Society  for  the  Relief  of  Persons 
confined  for  Small  Debts,  to  be  transferred  to  them  after  the  death  of  his 
wife,  and  to  be  applied  to  the  uses  of  that  charity ;  and  gave  the  residue 
of  the  bank  stock  to  the  Vicar,  churchwardens,  and  committee  of  the 
Girls'  school,  at  Edmonton,  to  pay  and  apply  the  interest  to  the  uses 
of  that  charity  ;  and  appointed  Thomas  Tuck  and  Lawrence  Wood  execu- 
tors. 

The  testator  afterwards  made  a  codicil,  dated  20th  September,  1782,  by 
which  he  revoked  some  trifling  legacies,  and  the  gift  of  700/.  to  the  Girls' 
school  at  Edmonton,  and,  in  lieu  thereof,  gave  1000/.  3  per  cents,  standing 
in  his  name.  He  also  revoked  the  gift  of  400/.  stock,  to  the  Society  for 
the  Relief  of  Persons  confined  for  Small  DebU,  and  gave  200/.  of  the  like 
stock  for  the  same  purposes,  and  appointed  the  defendant  Inglis  executor, 
instead  of  Thomas  Tuck. 

The  testator  died  19th  October,  1782,  leaving  his  wife  surviving  him, 
who,  together  with  the  other  executors,  proved  the  will,  took  possession  of 
the  property,  and  paid  the  debts  of  the  testator,  and  invested  such  of  his 
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property  as  Mary  did  not  take  under  the  will,  in  one  of  the  public  funds, 
and  Mary  received  the  interest  till  her  death,  which  happened  about  the 
16th  March,  J 788. 

The  bill  was  filed  by  the  plaintiffs,  the  treasurers  of  the  several  charities 
to  whom  the  bequests  were  given,  against  the  executors,  and  also  against 
the  Vicar  of  Edmonton,  and  the  treasurer  of  the  Girls'  school,  and  the 
churchwardens  of  that  parish,  praying  proper  accounts,  and  particularly 
of  what  was  due  on  account  of  the  legacies ;  and  that  it  might  be  declared 
how,  and  in  what  manner,  and  out  of  what  part  of  the  assets  of  the  testa- 
tor the  same  should  be  paid,  and  for  proper  directions. 

The  defendants,  the  executors,  set  forth  an  account  of  the  testator's 

stock,  by  which  it  appeared,  that  he  had  various  sums  in  the  4  and 
[*423]  3  per  cent,  bank  annuities ;  but  that  he  was  not,  at  *his  death, 

possessed  of  or  entitled  to  any  bank  stock  ;  that  the  defendants 
were  obliged  to  sell  out  some  of  his  stock  to  pay  debts  and  legacies :  and 
that  there  was  still  standing  in  his  name  2000/.  3  per  cents.,  14,000/.  4  per 
cents.,  and  154/.  4  per  cent,  bank  annuities,  which  they  were  willing  to 
transfer ;  but  apprehended  that  such  personal  estate  would  not  be  sufficient 
to  pay  the  annuity,  and  all  the  other  legacies. 

The  other  defendants  (the  Vicar,  &c.  of  Edmonton)  claimed  to  be  en- 
titled to  the  legacy  of  1000/.  3  per  cent,  reduced  annuities,  given  to  the 
Girls^  school,  and  submitted  that  the  same  was  a  specific  and  not  a  gen- 
eral legacy  ;  and  also  claimed  other  sums  of  4000/.  bank  stock,  and  500/. 
hank  stock,  given  to  them  on  certain  trusts  by  the  will ;  and  also  the  resi- 
due of  testator's  personal  estate  under  the  will. 

The  cause  came  on  to  be  heard  27th  November,  1789,  when  it  was  or- 
dered, that  it  should  be  referred  to  the  Master,  to  take  an  account  of  the 
personal  estate  of  testator,  and  what  bank  stock,  and  other  public  securi- 
ties, the  testator  was  possessed  of  or  entitled  to  at  the  time  of  making  his 
will  and  his  codicil,  and  at  the  time  of  his  death  ;  and  of  the  amount  of  his 
debts;  and  that  his  personal  estate  should  be  applied  in  payment  of  his 
debts  and  funeral  expenses  in  a  course  of  administration  and  payment  of 
his  legacies,  except  the  legacies  of  bank  stock,  as  to  which  his  Lordship 
reserved  the  consideration  of  further  directions  till  after  the  Master  should 
have  made  his  report. 

The  Master  made  his  report  25th  November,  1791,  and  (among  other 
things)  stated  that  he  had  inquired  what  bank  stock  and  other  public  secu- 
rities the  testator  was  possessed  of  at  the  three  periods  before  pointed  out ; 
and  he  found  that  the  testator  \^as  at  no  one  of  those  periods  possessed  of 
any  capital  bank  stock,  but  was,  at  the  time  of  making  the  will,  entitled 
to  2250/.  bank  3  per  cent,  reduced  annuities,  1725/.  bank  4  per  cent,  an- 
nuities, which  then  stood  in  his  name  at  the  bank ;  and,  at  the  time  of 
making  his  codicil,  and  of  his  death,  he  was  entitled  to  2250/.  bank  3  per 
cent,  reduced  annuities,  1700/.  bank  4  per  cent,  annuities,  100/.  and  350/. 
bank  3  per  cent,  consol.  annuities ;  and  he  found  that  the  executors  had 
sold  out  certain  funds,  with  the  amount  of  which  he  charged  them ;  and 

that  there  were  then  standing,  in  the  name  of  the  testator,  in  the 
[•424]  •books  of  the  Bank  of  England,  2000/.  bank  3  per  cent,  reduced 

annuities,  1400/.  bank  4  per  cent,  annuities,  and  100/.  and  250/. 
bank  3  per  cent,  consol.  annuities,  out  of  which  2000/.  bank  reduced  an- 
nuities, he  found  that  1000/.  like  annuities  were  specifically  given  by  the 
codicil  to  the  Vicar,  6lc,  of  the  Girls'  school,  at  Edmonton ;  and  he 
found  that  the  debts,  funeral  expenses,  and  pecuniary  legacies  had  been 
paid  by  the  executors;  and  he  found  that  the  testator  had  given,  by  his  will 
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and  codicil,  the  several  specific  legacies  in  bank  stock  particularly  men- 
tioned in  the  third  schedule  to  his  report  (being  the  legacies  of  bank 
stock  to  the  plaintiffs),  amounting  together  to  the  sum  of  25U0/.,  but  he  had 
not  computed  interests  on  these  last-mentioned  legacies,  it  appearing  to  him 
that  the  testator  had  not  any  bank  stock,  as  before  stated. 

Mr.  Soliciiar^General^  and  Mr.  Finch,  for  the  plaintiffs,  said  that,  if  the 
legacies  were  to  be  taken  as  bank  stock,  there  would  not  be  nearly  suffi- 
cient to  pay  them  ;  in  that  case,  they  must  abate  in  proportion,  for  it  must 
be  considered  (the  testator  having  no  bank  stock)  either  as  being  a  sum 
equal  to  the  purchase  of  so  much  bank  stock,  or  a  direction  to  the  execu- 
tors to  purchase  so  much  bank  stock,  in  order  to  transfer  it  to  the  legatees ; 
in  both  cases  the  fund  would  be  insufficient,  nearly  to  one  half  the  amount ; 
but  if  taken  in  three  per  cent  the  fund  would  be  sufficient  to  pay  all ; 
then  it  would  amount  to  a  direction,  that  the  interest  of  the  stock  in  his 
possession  should  be  paid  to  the  wife  for  life,  and  then  transferred  to  the 
legatees,  not  new  funds  purchased ;  that  this  would  be  agreeable  to  the  case 
of  Fonnereau  v.  Poyntz  (ante,  vol.  i.  p.  472),  where  Lord  Chancellor 
thought  the  testatrix  could  nut  mean  so  much  a  year  long  annuities,  be- 
cause the  fund  would  not  pay  a  tenth  part  of  the  legacies,  but  so  much  to 
be  raised  by  the  sale  of  long  annuities. 

Mr.  Mitford,  and  Mr.  Grimwood,  for  the  trustees  of  the  Girls'  school  at 
Edmonton,  the  residuary  legatee. 

The  testator  uses  the  term"  public  funds,"  whereas  bank  st€>ck  is  not  a 
public  fund,  but  only  the  stock  of  a  trading  company. 

Then  with  respect  to  the  residue,  he  says,  "  as  to  the  rest  and 
residue  of  the  bank  stock ;"  these  words  are  material,  for  if  the  *leg-  [*425] 
acies  before  given  are  to  be  paid  in  bank  stock,  there  will  be  no 
residue  ;  he  has  clearly  intended  his  estate  to  be  laid  out  in  some  of  the 
public  funds,  and  has  used  the  term6aiiA;  stock  to  express  stocks  transfero' 
ble  at  the  bank;  he  intended  it  should  be  laid  out  iu  3  per-cent.  annuities, 
and  intended  that  as  the  fund,  for  payment  of  the  legacies,  not  the  capital 
stock  of  the  Bank  of  England. 

By  the  codicil,  he  revokes  some  of  the  legacies,  and  gives  different  sums 
in  the  like  stock.  He  could  not  mean  to  refer  to  bank  stock.  The 
words  are  such  as,  at  least,  to  raise  an  ambiguity,  which  will  introduce 
parol  evidence. 

Lord  Chancellor.  In  order  to  make  a  decree  to  pay  the  legacies  in  3 
per  cents.,  I  must  introduce  evidence  in  order  to  show  the  state  of  his 
property,  for  if  it  was  sufficient  to  pay  the  whole  of  the  legacies,  they  must 
be  paid  in  bank  stock ;  if  it  is  to  be  considered  as  a  latent  ambiguity,  it 
must  be  by  reference  to  the  state  of  his  funds  at  the  time  of  making  the 
will,  (a)  The  expense  of  making  that  inquiry  would  exhaust  the  fund; 
therefore  it  will  be  better  to  take  a  decree,  by  consent,  that  the  legacies 
shall  be  considered  as  legacies  of  3  per  cent,  and  divided  according  to  the 
sums  given. 

The  decree  was  therefore  taken  by  consent  of  the  other  parties,  and 
as  not  opposed  by  the  infant,  the  interest  of  whose  share  was  order- 
ed to  be  paid  to  his  father,  there  being  a  direction  to  that  purpose  in  the 
will.  (6) 

(a)  See  Fonnereaa  v.  Poyntz,  1  Bro.  G.  G.  480,  note  (a),  and  cases  cited  to  this  point ; 
Stephenson  r.  Heathcote,  I  Eden,  41  ;  Andrews  v.  Emmolt,  2  Bro.  C.  C.  297. 
(6)  See  2  Macpberson  on  Infants,  ch.  40  (Lond.  edit.  1842),  p.  544. 
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[Vide  S.  C.  2  Dick.  755.]    Lincoln 's-Inn-Hall,  19th  Jan. 
(Reg.  Lib.  1791.  A.  fbl.  58.  b.) 

InjunctioD  granted  on  amended  hill,  on  special  motion,  without  affidavit,  after  injonetion 
dissolred  on  the  original  bill.  (1) 

This  was  an  injunction  bill  to  stay  proceedings  on  a  bond,  and  the 
cause  at  law  was  at  issue;  an  injunction  had  been  obtained  for  want  of  an 
answer,  and  on  coming  in  of  the  answer  and  motion  to  dissolve  the  injunc- 
tion, exceptions  were  shown  for  cause,  but  the  exceptions  were  disallowed. 

The  bill  was  amended  by  inserting  some  fresh  charges,  and  new-model- 
ling others,  and  the  defendants  having  obtained  time  to  answer, 
[M26]  plaintifT  moved  specially,  on  notice,  and  on  an  affidavit  ^swearing 
generally  as  to  the  equity,  but  not  circumstantially  as  to  all  the  facts 
charged  in  the  amended  bill,  the  discovery  whereof  were  material  to 
furnish  evidence  of  the  equity  insisted  upon. 

Mr.  Richards,  for  defendant,  objected  that  the  material  fact  on  which 
the  equity  was  grounded  (viz.  whether  the  plaintifT  knew  that  a  sum  of 
100/.  had  been  paid  in  the  cause)  had  been  unequivocally  stated  in  the 
former  answer  so  as  to  destroy  the  equity  of  the  bill,  and  that  there  was 
no  new  equity  in  the  amended  bill,  though  he  admitted  there  were  mate- 
rial circumstances  charged  for  discovery. 

Mr.  Simeon,  for  the  plaintiff,  contended,  that  the  defendant  should  not 
be  heard  to  make  any  objection,  not  having  put  in  his  answer ;  that  on 
special  motion  the  injunction  might  be  granted  [on]  or  amended  [bill]  for 
want  of  an  answer,  even  when  the  injunction  had  been  dissolved  on  the 
merits  on  the  original  bill.  3  Atk.  694  ;  Anon.  26  May,  1749,  and  Amb. 
104  ;  2  Vesey,  19,  Travcrs  v.  Stafford;  and  that,  here,  the  injunction  had 
not  ever  been  dissolved  on  the  merits,  but  on  exceptions  not  holding, 
which  was  owing  to  a  want  of  charges  to  support  the  exception,  and  that 
plaintiff  must  have  a  discovery  before  the  trial  at  law,  consequently  an  in- 
junction, and,  for  that  purpose,  had  introduced  new  charges. 

Lord  Chancellor  mentioned  a  case  of  Walker  v,  Baxter,  14th  March, 
1746,  where  Lord  Hardwicke  had  made  such  order  on  a  motion  of  course, 
but  thought  the  latter  cases  and  practice  overturned  that  case;  that  if  the 
amendments  were  material  to  raise  an  equity,  and  were  new  allegations,  it 
would,  on  special  motion,  entitle  the  plaintiff  to  an  injimct ion  until  answer, 
or  further  order,  without  any  affidavit  in  support  of  the  amendment  or 
equity  of  the  bill ;  (2)  the  Court  deciding,  on  special  motion,  on  the 
amended  bill,  what  it  does,  of  course,  on  the  original  bill ;  and  ordered  an 
injunction  accordingly.  (2)  (a) 

(1)  This  report  was  copied  by  Mr.  Brown  from  the  note  of  Mr.  Simeon.  See  Mr.  Dickens 
the  Registrar's  statement,  in  his  contemporary  report  of  this  case,  of  the  course  of  the  Conrt, 
2  Dick.  755,  &c.,  et  vide  Lord  Hardwicke  C,  in  Travers  v.  Lord  Stafford,  2  Yes.  19,  SI  ; 
Bliss  r.  Boscawen,  2  Yes.  &  Beam.  lOt  ;  James  r.  Downes,  18  Yes.  522;  and  per  Lord 
Eldon  C,  with  reference  to  the  principal  case,  ih.  623,  and  the  next  note. 

(2)  Lord  Eldon  C,  speaking  with  reference  to  this  case,  in  James  r.  Downes,  18  Yes.  623, 
says,  "  but  I  apprehend  the  party  cannot  apply  unlil  default  by  the  defendant ;  and  then,  he 
does  not  move  for  the  injunction  on  the  amended  bill  by  reason  merely  of  that  default ;  hut 
taking  that  as  one  qfround,  he  moves  for  the  injunction,  verifying  the 'truth  of  the  amended 
bill  by  affidavit,"  &c.  And  again,  shortly  aftierwards,  "  Until  some  default,  the  plaintiff 
cannot  be  entitled  to  the  iniunction  ;  for  instance,  unless  the  time  for  answering  has  expired 
without  an  answer,  no  Terincation  of  the  bill  will  do.  If  Lord  Thurlow  meant  to  lay  down, 
that,  although  there  was  no  default  by  the  defendants,  the  mere  verification  uf  the  amended 
bill  was  sufl^cient,  with  all  deference,  I  do  not  agree  to  that." 

(a)  See  note  (a)  in  the  next  page. 
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(a)  It  is  now  bowerer  settled,  upon  great  ooosideration,  in  opposition  to  this  case,  that  if 
a  plaintitf  amends,  afler  an  injunctioD  dissolved,  upon  the  answer  to  the  ori^nal  bill,  he  can- 
not apply  until  the  defendant  is  in  default  (not  in  contempt),  for  not  answering  the  amended 
billLand  it  is  necessary  for  him  to  verify  the  truth  of  the  amended  bill  by  affidavit;  the 
Court  in  the  first  instance  giving  credit  to  the  bill  if  there  is  default ;  in  the  second  instance 
not  giving  credit,  unless  besides  the  default  the  bill  is  also  verified  by  affidavit.  James  v. 
Downes,  18  Yes.  622 ;  Bliss  r.  Bo9cawen,2  Ves.  &  Bea.  101 ;  Vipan  v.  Mortlock,  2  Meriv. 
476.  ct  vide  Gad  v.  Worral,  2  Aostr.  653.  As  to  the  doctrine  of  amendment  in  these  cases, 
if  toe  plaintiff,  having  obtained  an  injunction,  amends  the  bill,  the  injunction  is  gone,  unless 
sustained  by  tne  terms  of  the  order,  expressing  that  it  is  to  be  without  prejudice  to  the  in- 
junction. It  is  always  required  that  the  case  upon  which  an  injunction  is  sought  to  lie 
granted,  should  lie  put  upon  the  record  inunediately  ;  upon  the  principle  that  the  party,  the 
p[rosecuiion  of  whose  demand  is  lo  he  delayed  by  tne  injunction,  shall  be  delayed  as  short  a 
time  as  can  be  consistent  with  justice.  Tne  Court  is  tlierefore  extremely  jealous  of  allow- 
ing amendment  without  prejudice  to  the  injunction  ;  but  it  will  occasionally  even  permit  re- 
amendment.  In  these  cases  the  Court  requires  to  know  what  the  proposed  amendments 
are  :  whether  ihey  are  material,  and  if  material,  to  have  ascertained  by  clear  and  positive 
affidavit,  that  they  relate  to  facts  of  which  the  plaintiff  had  no  knowledee,  which  could 
enable  him  to  bring  those  facts  sooner  upon  the  record.  It  is  immaterial  whence  the  plain- 
tiff procures  the  iiiTormatiun,  whether  from  the  answer  or  aliunde.  Bliss  v,  Boscaa'eii,  clt. 
ante  ;  Mair  v.  Thellussoo,  3  Ves.  &.  Bea.  146  n. ;  Sharp  v.  Ashton,  ib.  144,  et  vide  Turner 
V.  Bazeley,  2  Ves.  &  Bea.  330.  —  Eden, 

^See  1  Smith  Ch.  Pr.  (Am.  edit.)  624-627;  2  Madd.  Ch.  Pr.  {4th  Am.  edit.)  384; 
Eden  on  Injunct.  (2d  Am.  edit.)  146, 148,  et  seq.,  and  notes  ;  1  Barbour,  Ch.  Pr.  B.  1,  ch.  7, 
f  2,  p.  283,  224.  > 


*PiRKER  V.  Appleton.  [*427J 

LincolnVInn-Hall;  I9th,  20th  Jan. 

(No  Entry.) 

Wheie  plaintiff  has  two  demands  on  defendant,  the  one  liquidated,  the  other  matter  of 
account,  a  writ  of  ne  exeat  regno  shall  be  marked  for  the  lormer  demand  only.  (1) 

Mr.  Solicitor-General,  supported  by  Mr.  Sccise,  moved  for  a  ne  exeat 
regnOy  on  the  following  case. 

The  plaintiff's  affidavit  stated  an  agreement  entered  into  in  1786,  be- 
tween him  and  the  defendant,  who  was  then  in  London,  on  behalf  of  him- 
self and  Benjamin  Eyre,  and  also  of  Richard  Smith,  then  residing  in 
America,  by  which  it  was  agreed,  that  they  should  be  concerned  together 
in  an  adventure  of  goods  sent  out  to  be  sold  at  Boston,  under  the  care  of 
defendants,  and  in  which  they  should  be  equally  interested  as  to  profit  and 
loss ;  and  that  goods  to  the  amount  of  4647/.  1 1 5.  4(i.  were  shipped  from 
Great  Britain  to  Boston  accordingly,  and  received  there  by  the  defendant 
Appleton : 

That  it  was  agreed  between  plaintifi*  and  defendant  Appleton,  that  he 
should  (by  his  agent)  sell  the  goods,  and  invest  the  proceeds  in  the  Ameri- 
can funds,  which  he  (defendant  Appleton)  did,  and  purchased  34,000 
dollars  in  the  public  debt  of  the  American  States,  bearing  an  interest  of 
6  per  cent,  in  his  own  name,  or  the  name  of  his  agent ;  and  further  stated 
that  the  present  value  of  the  said  34,000  dollars  amounted,  at  the  least,  to 
9000/.  sterling. 

The  affidavit  also  stated  that  the  plaintiff  had  advanced  to  defendant 


(0  See  Sherman  v,  Sherman,  antea,  370,  and  the  Editor's  note  referring  to  Mr.  Resmes's 
Treat,  on  Ne  Ex.  It  will  be  seen  there,  that,  althoueh  a  demand  be  not  actually  liouidated, 
yet,  if  a  precise  balance  can  be  sworn  to,  the  writ  will  be  granted  and  marked  m  that  sum. 
The  principal  case,  however,  was  not  of  that  sort,  as  to  the  rart  unliquidated.  Lord  Eldon 
C,  speakmg  of  it,  in  Cock  v.  Ravie,  6  Ves.  284,  says,  "Parker  v.  Appleton  seems  to 
amount  to  no  more,  than  that  they  were  partners  in  a  joint  -adventure ;  and  it  was  part  of 
the  project,  that,  when  sold,  the  produce  should  be  mvested  in  American  stock.  Then 
the  aefendant  was  trustee  of  one  moiety  for  the  plaintiff,  and  the  writ  was  marked  for  that." 
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Appleton,  the  sum  of  700/.,  and  that  the  defendant  had  paid  on  account 
thereof  302/.  55.  6d.  to  plaintifTs  use,  leaving  a  balance  due  toplaintifi*  of 
397/.  145.  6d.,  that  the  plaintiff's  whole  demand  on  defendant  therefore 
amounted  to  2647/.  145.  6d. 

It  also  stated,  that  plaintiff  had  acknowledgments  and  vouchers  for  only 
a  small  part  of  this  demand,  and  could  not  proceed  at  law  without  a  dis- 
covery from  defendant ;  and  that  plaintiff  had  been  informed,  and  believed 
that  defendant  intended  to  depart  the  kingdom,  and  go  abroad  out  of  the 
jurisdiction  of  this  country  to  avoid  discovery,  and  the  account ;  and  that 
in  case  defendant  was  permitted  so  to  do,  plaintiff  would  be  in  great 

danger  of  losing  his  debt. 
[*42S]  *The  plaintiff's  solicitor  swore,  by  his  affidavit,  to  a  conversation 
with  Benjamin  Parker,  the  confidential  friend  of  defendant,  wherein 
the  latter  said,  that  the  defendant  had  informed  him  that  be  had  tak^n  an 
opinion  on  the  subject  of  plaintiff's  demand,  and  understanding  that  plaintiff 
would  have  a  right  to  recover  against  him  in  a  court  of  equity,  he,  the 
defendant,  in  order  to  avoid  being  sued  in  any  court  here,  intended  to  quit 
the  kingdom,  and  go  and  reside  in  Boston,  in  America,  of  which  town  he 
is  a  citizen,  by  which  means  he  understood  he  should  be  enabled  to  avoid 
payment  of  said  demand. 

There  was  also  a  further  affidavit,  that  Benjamin  Parker,  being  applied 
to,  to  make  an  affidavit  to  these  facts,  declined  so  to  do,  on  account  of  the 
intimacy  subsisting  between  him  and  the  defendant ;  and  the  deponent 
(plaintiffs  solicitor)  also  swore,  by  his  affidavit,  that  he  had  been  informed 
the  defendant  concealed  his  place  of  residence,  as  letters,  &c.,  were  ad- 
dressed to  him  at  the  Salopian  Coffee  House,  within  the  verge  of  the 
Court,  to  which  Coffee  House  he  usually  resorted. 

Lord  CnANCBLLoR,  at  first,  had  difficulties  about  granting  the  writ ;  but 
upon  it  being  mentioned  the  second  day,  and  a  full  affidavit  stated  by  Mr. 
Solicitor-Genrral,  he  ordered  the  writ  to  issue,  and  to  be  marked  for  2000/., 
as  the  plaintiff's  share  of  the  moneys  invested  in  the  American  funds, 
without  taking  notice  of  the  matter  of  account  subsisting  between  them,  (a) 

(a)  See  on  this  subject,  Sherman  t.  Sherman,  antea,  470,  and  notes  to  that  case  ;  Atkinsoo 
V.  Leonard,  ante,  223, 2*24,  and  notes ;  1  Barbour,  Ch.  Pr.  B.  3,  ch.  6,9  2,  p.  649,  650 ;  1  Hoff. 
Ch.  Pr.  ch.  2,  9  8,  p.  96,  96,  and  notes. 
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♦HILARY   TERM.  [♦429] 

32  Geo.  3.  1792. 

Anderson  and  Others  v.  Lswis. 

Lewis  v.  Anderson  and  Others. 

(Re^.  Lib.  179L  fol.196.  b.) 

Practice.  Where  there  are  cause  and  cross-cause,  aud  the  plaiotiffs  in  the  original  cause  are 
many,  several  of  whom  are  out  of  jurisdiction ^  others  not  to  be  found,  and  some  peers  of 
the  realm,  a  motion  that,  service  on  the  clerk  m  court  should  be  good  service  refused;  (1) 
but  plain tifls  shall  not  [pass  publication]  in  the  original  cause,  till  they  have  answered  the 
cross-bill.  (2) 

These  were  a  cause  and  cross-cause  relative  to  the  Ayr  Bank. 

Mr.  Oraham  moved,  on  the  part  of  the  defendant  in  the  original,  and 
the  plaintiff  in  the  cross-cause,  that  service  of  the  subpcsna,  to  appear  and 
answer  to  the  cross-bill  of  the  plaintiff  Lewis,  on  the  clerk  in  Court  for 
the  p]aintif&  in  the  original  cause,  might  be  deemed  good  service  on  the 
defendants  in  the  cross-cause,  who  have  not  already  appeared. 

He  stated  as  the  reason  for  his  motion,  that  the  defendants  in  the  cross- 
cause  were  very  numerous  [216],  the  transaction  being  a  very  extensive 
One ;  that  many  of  them  had  become  insolvent,  and  could  not  be  found  to 
be  personally  served ;  many  of  them  were  in  Scotland  out  of  the  juris- 
diction of  this  Court,  and  several  of  them  were  peers  of  the  realm,  to 
serve  whom  with  his  Lordship's  letters  and  copies  of  the  bill  in  the  ordi- 
nary course,  would  be  beyond  the  extent  of  any  man's  fortune ;  to  obviate 
the  objection  that  might  be  made,  that  it  would  be  imposing  a  hardship 
upon  the  clerk  in  Court,  he  observed,  that  being  all  plaintiffs  in  the  original 
bill,  they  must  have  employed  one  solicitor,  who  would  of  course  employ 
but  one  clerk  in  Court,  who  must  know  the  place  of  abode  of  all  of  them, 
and  therefore  could  easily  give  them  notice  of  the  filing  of  the  bill. 

*He  cited  1  Ch.  Ca.  67  (Love  v.  Baker),  where  an  action  having  [*430] 
been  brought  by  defendants  at  Leghorn,  a  suhpmna  lefl  with  a 
party  here,  was  ordered  to  be  good  service  on  parties  abroad,  and  upon 
want  of  an  answer,  an  injunction  went :  the  defendants  moved  to  dissolve 
the  injunction  :  Lord  Chancellor  Clarendon  advised  with  the  Judges,  and, 
on  their  opinion,  dissolved  the  injunction  ;  but  this  was  against  the  opinion 
of  the  Bar;  and  in  the  Pract.  Register,  342,  it  is  laid  down  as  the  prac- 
tice, that  where  the  defendant  has  a  bill  pending  here,  or  a  suit  at  law 
against  the  complainant,  and  the  now  defendant  is  not  to  be  found  or 
heard  of,  or  is  beyond  sea,  the  Court  will,  on  motion,  order  service  on 
another  of  the  parties,  the  clerk  in  Court,  or  the  attorney  at  law,  to  be 
good  service. 

Lord  Chancellor  said,  the  effect  of  the  motion  would  be,  to  compel  an 
appearance  of  the  party  by  a  clerk  in  Court  whom  he  had  not  appointed  : 
that  the  case  cited,  was  only' of  service  for  the  purpose  of  an  injunction- 
bill  ;  that,  in  that  case,  service  upon  the  attorney  at  law  has  been  held 
good  service,  but  in  no  other;  (a)  that  in  any  other,  making  a  man  appear, 

(1)  See  Bond  v,  D.  Newcastle,  antea,  386,  and  the  Editor's  notes  ;  especially  the  referenoe 
to  Smith  V.  Hib.  Mine  Comp.,  1  Scho.  &  Leirov,  238, 330. 
(8)  The  like  order  made  also  in  Gardiner  t.  Mason,  poslea,  4  vol.  478. 

(a)  See  8  M«dd.  Ch.  Pr.  (4th  Am.  edit.)  198. 
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by  appointing  as  clerk  in  Court  for  him,  was  what  was  De?er  done ;  and 
therefore  his  Lordship  refused  the  motion.  (6) 

Mr.  Graham  then  moved,  that  the  passing  publication  in  the  original 
cause,  should  be  stayd  until  a  fortnight  afler  the  plaintifis  should  have  put 
in  their  answers  to  the  cross-bill. 

This  was  opposed  ;  but  Lord  Chancellor  said,  that  the  plaintifis  in  the 
original  cause,  who  were  defendants  in  the  cross-cause,  must  appear 
gratis,  and  put  in  their  answers  in  the  second  cause,  before  [they  could 
pass  publication]  (3)  in  the  first  cause.  (4) 

(3)  Correction  in  Mr.  Brown's  copy,  and  Reg.  Lib. 

(4)  See  also  accordingly  Mason  v.  Gardiner,  poslea,  toI.  iv.  p.  478. 

(b)  I  Smith,  Ch.  Pr.  (Am.  edit.)  461,  and  note. 

[The  cases  upon  this  subject  are  contradictory ;  and  in  some  instances  considerable  laxity 
has  l»een  permitted  in  service  upon  agents,  &c.,  in  consequence,  probably,  of  some  early  de- 
cisions in  Dickens.  Thus,  in  Hales  r.  SuUon,  1  Dick.  26  ;  Carter  v,  De  Brune,  ib.  39,  ser- 
vice upon  persons  acting  for  defendant,  under  letters  of  attorney,  have  been  held  good  service. 

In  Hide  v.  Forsler,  ib.   102,  and  Archdeacon  Leslie  r. ,  cit.  I  Scho.  &,  Lef.  238, 

service  was  allowed  on  an  agent.  In  Gardiner  v.  Mason,  post,  vol.  iv.  478,  service  in  a  cross- 
cause  upon  the  clerk  in  Court,  of  the  defendant,  who  wasplaintiif  in  the  original  cause.  la 
Gildenichi  v.  Charnock,  6  Ves.  171,  service  to  clerk  in  Court  to  answer  an  amended  bill, 
was  held  good  service,  but  that  was  on  the  special  circumstances,  as,  though  he  bad  not  been 
served  with  a  subpoena,  he  had  appeared  on  two  motions.  But  in  Roberis  v.  Worsley,  2  Cos, 
389,  the  plaintiff  having  amended  afVer  answer,  and  the  defendant  being  then  abroad,  the 
Court  would  not  allow  service  on  the  clerk  in  Court,  to  be  good  service.  An  application 
somewhat  similar  was  also  refused  in  Bond  v.  the  Duke  oi  Newcastle,  ante,  386  ;  and  in 
Smith  V,  the  Hiliemian  Mine  Companv,  1  Sch.  &  Lef.  238,  Lord  Redesdale  expressly  over- 
ruled two  of  the  cases  in  Dickens,  ana  therefore,  except  in  the  case  of  an  injunction-biU 
(where  service  on  the  attorney  of  the  plaintiff  at  law,  has  been  held  good  service,  for  the 
cases  upon  which,  vide  Burke  v.  Vickars,  ante.  24,  and  the  Eklitor's  note),  and  perhaps  in 
that  of  an  executor  abroad,  proving  a  will  by  a  letter  of  attorney  (1  Scho.  &  Lei.  239)  the 
Court  will  not  allow  such  substitution  of  service.  —  Eden.] 


[♦431]  *JoHN   BiDRicK,   John   Greening,   John   Dell,   Joseph 
Stevens,  and  John  Cooper,  Plaintiffs. 

Charlotte  Stevens,  Elizabeth  Evans,  and  Farmer  Bull, 

Defendants. 
(No  Entry.) 

Testatrix  gives  legacies  to  be  paid  within  three  months  out  of  a  bond  debt  due  to  her  ;  the 
obligor  afterwards,  in  the  lifetime  of  testatrix,  paid  the  debt,  and  took  up  the  bond ;  the 
legacies  are  thereby  adeemed.  (1) 

Joyce  Tapping,  the  testatrix,  made  her  will,  dated  the  13th  of  May^ 
1784,  which,  inter  alia,  contained  the  following  clause  :  **  Also,  Igive  and 
bequeath  unto  John  Badrick,  of  Burton,  in  the  county  of  Bucks,  laborer, 
and  John  Greening,  of  Marsworth,  in  the  said  county  of  Bucks,  yeoman, 
who  formerly  lived  with  nie  as  servants,  the  sum  of  30/.  each,  to  be  sever- 
ally paid  to  them  within  three  months  next  afler  my  decease,  out  of  two 

(I)  See  the  judgment  from  Sir  J.  Simeon's  MS.  note,  postea  (next  pase),  and  S.  P.  Stan- 
ley V.  Potter,  2  Cox,  Ca.  Ch.  180.  See  the  case  of  Ashhumer  v.  McGufre,  antea,  3  vol.  108, 
with  the  Editor's  notes.  Although  the  Lord  Chancellor's  reasons,  in  the  principal  case,  are 
not  stated  in  Mr.  Brown's  report,  this  case  was  clearlv  one  of  a  specific  legacy  upon  the  face 
of  the  will,  for  the  reasons  {inter  alia)  assigned  by  Mr.  Roper,  1  vol.  Tt!' on  Legacies,  J  7  ; 
viz.  that  the  Court  was  satisfied,  that  the  testator,  by  giving  aliquot  sums  out  of  a  particular 
debt,  which  constituted  in  the  whole  the  precise  amount  of  that  debt,  meant  to  give  ihat  debt 
and  nothing  else.  The  Editor  ha«,  rather  fortnnalelv,  been  favored  with  Sir  J.  Simeon's 
MS.  note  of  Lord  Thurlow's  judgment  in  the  principal  case,  which  vras  certainly  a  detiderw 
turn  i  and  it  is  inserted  at  the  end  of  the  case. 
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hundred  pounds  due  from  John  Cooper  (thereby  meaning  the  plaintiff 
John  Cooper)  to  roe  on  bond.  Also,  I  give  and  bequeath  unto  John  Dell, 
of  Leighton  Buzzard,  in  the  county  of  Bedford,  butcher,  and  Joseph 
Stevens,  of  Leighton  Buzzard,  aforesaid,  glover,  the  sum  of  fifty  pounds 
each,  to  be  severally  paid  to  them  within  three  monihs  next  after  my  de- 
cease, out  of  the  said  sum  of  two  hundred  pounds  due  to  me  from  said 
John  Cooper.  Also,  I  give  and  bequeath  unto  the  said  John  Cooper,  the 
sum  of  forty  pounds,  being  the  remainder  j}f  the  said  sum  of  two  hundred 
pounds  due  from  him  to  me  as  aforesaid.  '*  The  testatrix,  ader  bequeath- 
ing several  other  pecuniary  legacies  to  be  paid  out  of  her  personal  estate, 
within  the  same  period  of  three  months  next  after  her  decease,  gave  and 
bequeathed  all  the  rest  and  residue  of  her  money,  chattels,  rights,  credits, 
and  personal  estate  whatsoever  and  wheresoever,  from  and  after  payment 
of  her  debts,  legacies,  and  funeral  expenses,  unto  her  half-sister,  Charlotte 
Stevens,  and  her  daughter  Elizabeth  Evans,  to  be  equally  divided  between 
them,  share  and  share  alike;  and  she  appointed  the  defendants  executrixes 
and  executor  of  her  will,  who  proved  the  same,  and  possessed  assets. 

About  the  10th  of  August,  1786,  in  the  lifetime  of  the  testatrix,  John 
Cooper  paid  the  debt  with  interest,  and  took  up  his  bond ;  but  whether 
voluntarily,  or  upon  demand,  did  not  appear.  [See,  however,  1  Roper 
on  Legacies,  30,  31.] 

*The  question  was,  whether  the  payment  adeemed  these  legacies.  [*432] 
Mr.  Cooke,  for  the  plaintiff,  argued  that  this  is  neither  a  bequest 
of  the  debt,  nor  part  of  the  debt,  but  it  is  demonstrative  within  the  notion 
of  the  civilians  ;  that  is  a  legacy,  in  its  nature  a  general  legacy,  but  where 
a  particular  fund  is  pointed  out  to  satisfy  it,  as  in  Pawlett's  case,  where 
there  was  a  bequest  of  500/.,  which  my  sister  now  has  in  her  hands,  of 
mine,  the  legacy  was  held  due,  although  the  debt  was  paid  testatrix  ten 
years  before  her  death.  So  Theobald  v.  Wynn,  and  Squib  v.  Ckichely^ 
cited  in  Pawlett's  case.  Sir  Thomas  Raymond,  335.  Again,  in  Ford  v. 
Fleming,  2  P.  W.  469,  A.  gave  her  grand-daughter  40/.  out  of  a  debt  due 
to  the  testatrix  from  J.  S.  for  rent,  she  allowing  her  part  of  the  charge  of 
recovering  the  same.  Lord  Chancellor  King  held  that  the  testatrix,  re- 
ceiving in  the  debt  herself,  though  upon  her  suing  for  it,  was  no  ademp- 
tion of  the  legacy.  This  decision  must  have  proceeded  upon  the  ground 
of  its  being  a  general  legacy,  notwithstanding  a  fund  was  mentioned  out 
of  which  it  was  to  be  paid  ;  for,  if  it  had  been  a  specific  legacy,  it  is  clear, 
from  all  the  cases,  that  the  testatrix  having  called  in  the  debt,  it  would 
have  been  adeemed.  Attorney-General  v.  rarkyn,  Amb.  566,  and  Cart- 
wright  V.  Cartwright  (cited  ante,  v.  ii.  p.  114),  (2)  are  in  favor  of  the 
plaintiff's  claim  ;  and  Savile  v.  Blacket,  1  P.  W.  777,  is  expressly  in  point. 

(2)  There  is  a  fall  report  of  this  case  in  Dr.  Wooddesoa's  ad  vol.  System.  View  of  tha 
Law«  App.  viii. 

"  But  Lord  Thurlow  C.  stopped  Mr.  Cooke,  and  said  he  agreed  to  the  decision  in  Blacket's 
case  ;  the  power,  there,  being  hut  sohserrient  to  the  raising  of  the  legacy,  which  was  a  gen- 
eral legacy  charged  upon  a  special  fund. 

"But  that  the  common  ana  known  distinction  was  between  a  legatum  debiti  vel  nominiSf 
which  is  specific^  and  a  g[eneral  pecuniary  legacy  charged  upon  a  particular  fund,  which  is 
but  making  a  more  anxious  provision  for  payment,  and  does  not  alter  the  nature  of  the 
Jency.  (a)  But  that  nothing  could  be  more  specific  than  giving  part  of  a  debt,  and  no 
difference  between  that  and  giving  part  of  the  produce  of  a  jewel  or  a  horse,  in  all  which 
cases,  though  it  had  preference  in  case  of  abatement,  it  must  take  its  chance  of  being  lost  hj 
destruction  of  the  thmg  out  of  which  it  was  to  arise.  And  that  discbarge  of  the  debt  is 
not  strictly  an  ademption  in  such  case,  which  depends  upon  the  intention  to  adeem,  but  is  an 
extinguishment  of  the  legacy  by  annihilation  of  the  sutgect  liable,  (a) 

**  And  iherelore  dismissed  the  bill.** 

(a)  See  note  (a)  on  next  page.  Ffom  Sir  J.  Simeon**  MSS. 


360  Badrick  v.  Stevens.  [1792. 

There  Sir  Edward  Blacket,  by  his  will,  ga?e  to  his  two  daughters  2000/. 
a  piece,  to  be  paid  in  the  manner  therein  mentioned ;  that  is,  500/.,  part 
thereof,  he  directed  to  be  charged  upon,  and  raised  out  of,  premises  com- 
prised in  his  marriage  settlement;  and  on  which  lands  he  declared,  by  his 
said  will,  he  had  power  to  charge  1000/.  Sir  Edward  Blncket  hud  joined 
with  his  son  in  the  recovery  of  these  premises,  and  had  thereby  (accord- 
ing to  the  opinion  of  the  Court,  on  a  question  raised  in  the  cause)  extin- 
guished his  power  to  charge,  /^nd  Lord  Macclesfield,  upon  the  hearing, 
for  further  directions,  notwithstanding  these  sums  had  been  charged  on  a 
fund  which  failed,  decreed  them  to  be  paid  out  of  the  father's  personal 
estate,  which  is  the  same  as  if  he  had  declared  the  two  sums  of  501^/.  to 
be  general  legacies.  These  authorities,  Mr.  Cooke  insisted,  were  sufficient 
to  prove  the  plaintifTs  claim  well  founded. 

But  the  Court  (2)  dismissed  the  bill  without  costs. 

(2)  See  note  (2)  in  the  preceding  page. 

(a)  See  Bishop  nf  Peterborough  v.  Mortlock,  1  Bro.  C.  C.  666,  666,  note  (a),  and  cases 
cited  ;  Walton  v.  Walton,  7  John.  Ch.  269;  White  v.  Winchester,  6  Pick.  48;  Bradford  v. 
Haynes,  20  Maine,  105  ;  Simmons  o.  yallance,4  Bro.  C.  C.  345  ;  Stafford  v.  Horton,  1  Bro. 
C.  'C.  463,  and  note  (a) ;  Ashharner  r.  Mac^uire,  2  Bro.  C.  C.  lOS,  112,  note  (a),  and  the 
cases  there  collected  and  cited ;  Moore  v.  Moore,  1  Bro.  C.  C.  127  ;  Land  v,  De?ayoes, 
4  Bro.  G.  C.  537  ;  Roberts  v.  Pocock,  4  Ves.  153. 

If,  after  devising  a  mortsage,  the  testator  foreclose  or  take  a  release  of  the  equitjr  of 
redemption,  or  an  absolute  ae^t  it  is  a  revocation  of  the  devise.  Ballard  v.  Carter,  6  E'ick. 
112.  sale  of  part  of  a  certain  number  of  shares  bequeathed  is  an  ademption  pro  tanlo. 
White  V.  Winchester,  6  Pick.  48.  See  also  Hawes  v.  Humphrey,  9  Pick.  350.  A  change  of 
the  testator's  interest  by  operation  of  law  is  not  an  ademption.  Walton  v.  Walton,  7  John. 
Ch.  266. 


[*433]  *Fbanklin  v.  Frith  and  Others. 

(Reg.  Lib.  1791.  A.  fol.  130.) 

Elzccutor  keeping  money  of  testator's  in  his  hands,  liable  to  interest  and  costs.  (0  Loni 
Chancellor  said,  if  he  laid  it  out  in  the  three  per  cents,  the  Court  would  affirm  his 
act.  (2) 

The  testator  died  in  1781,  having  appointed  defendants  his  executors, 
and  having,  by  his  will,  directed  payment  of  debts  out  of  the  funds  in 
their  hands  at  interest.  In  1782  a  demand  was  made  upon  them,  by  John 
Franklin,  of  420/.  This  demand  being  withstood  by  the  executors,  it 
was  agreed  to  refer  the  matters  in  dispute  to  Mr.  Hill,  and  arbitration- 
bonds  were  entered  into,  but  he  not  being  able  to  form  a  judgment  upon 
them,  the  action  which  had  been  brought  was  tried,  and  the  plaintiff,  in 
1766,  obtained  a  verdict  for  290/.  In  the  following  term  the  executors 
moved  for,  and  obtained  a  new  trial,  but  neither  party  proceeded  upon 
the  order.  In  1781,  a  suit  had  been  instituted  in  the  court  of  chancery, 
charging  that  500/.,  part  of  the  fund,  was  trust-money,  belonging  to  the 

(1)  See  also  Newton  v.  Bennet ;  Parkins  v.  Bayntun,  and  Treeves  v.  Townshend,  antea, 
1  vol.  359,  375,  &  334 ;  likewise  Littiehales  v.  Gascovne,  antea,  73,  with  the  Editor's  notes 
on  each  of  the  casen.    Tebbs  r.  Carpenter,  1  Madd.  ^p.  290,  &c. 

(2)  The  Court  will  affirm  what  it  would  order  to  he  done  ;  and  as  "  the  fund  of  the  3  per 
cents,  is  the  fund  of  the  Court,"  the  Court  not  only  protects  an  executor  in  an  investment 
therein  of  the  outstanding  property,  but  holds  it  to  be  his  duty  so  to  invest  it,  and  even  to 
transfer  a  testator's  general  stock  in  other  funds  into  that,  vide  Howe  r.  E.  Dartmouth, 
7  Ves.  137,  et  seq.,  160,  dLc.  That  rule,  however,  seems  not  to  apply  (or  at  least,  not  with 
propriety)  to  cases  where  the  parties  beneficially  interested  all  reside  abroad,  and  the  funds 
are  there  invested.  Holland  v,  Hughes,  16  Yes.  111.  It  is  not  an  executpr'f  daty  to  call  in 
money  dus  on  a  mortgage  withont  (Unger  of  risk.    7  Vts.  150. 
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plaiDtifis  in  such  suit  The  executors  put  in  their  answer  immediately, 
and  a  decree  was  made  in  1783,  referring  the  matters  of  the  suit  to  arbi* 
tration.  In  1786  that  bill  was  dismissed.  In  1787  costs  were  taxed, 
and  paid  in  1788.  In  January,  1788,  the  present  bill  was  filed  by  lega- 
tees, and  the  executors  put  in  their  answer  immediately,  stating  that  they 
had  always  been  ready  to  pay  the  legacies,  if  they  could  have  done  the 
same  without  risk,  the  plaintiff  in  the  action,  and  the  plaintiffs  in  the 
bill,  threatening  to  revive  their  demands ;  and  that  the  defendant  Burn- 
ham  had  offered  to  pay  the  legatees  their  legacies,  if  a  Mr.  Smith,  who 
accompanied  them  to  demand  payment,  would  indemnify  them. 

The  cause  coming  on,  it  was  referred  to  the  Master,  to  inquire  what  bal- 
ances had  been  in  the  hands  of  the  executors,  and  upon  what  pretences 
the  same  had  been  retained.  The  Master  reported  the  above,  and  that 
the  defendant  Burnham  had  always  kept  at  his  banker's  sufficient  to  repay 
the  balance  in  his  hands,  which  was  about  400/. 

Mr.  Solicitor-General  and  Mr.  Fonhlanque^  for  the  executors,  aban- 
doned the  point  of  interest,  but  contended,  with  respect  to  costs,  that  the 
executors  ought  not  to  be  subjected  to  them,  and  for  this  purpose  cited 
Netoton  v.  Bennet  (ante,  vol.  i.  p.  359),  where  the  Court  would  not 
charge  the  executor  with  the  costs  of  taking  the  account,  and 
where,  though  he  had  caused  *delay,  the  Court  liquidated  that  by  [*434] 
not  giving  him  his  costs ;  and  Parrot  v.  Treby,  Pre.  Ch.  254, 
where  it  is  said,  that  upon  a  bill  to  call  a  trustee  to  an  account,  if  he,  by 
answer,  submit  readily  to  it,  though,  on  the  answer,  he  be  found  in  debt, 
yet  he  shall  pay  interest  for  the  balance  only,  from  the  time  of  the  ac- 
count liquidated,  and  no  costs. 

Lord  Chancellor  said,  he  never  could  permit  an  executor  to  keep 
400/.  of  his  testator's  money  dead  in  his  hands,  (a)  and  that  the  keeping 
an  equal  sum  at  his  banker's  was  no  proof  that  he  did  not  make  interest 
of  it :  with  respect  to  costs,  it  must  depend  on  the  conduct  of  the  exec- 
utors ;  if  kept  to  answer  the  exigencies  of  the  testator^s  affairs,  it  would 
be  an  excuse  for  not  paying  i^t  over ;  but  outstanding  demands,  even  on 
probable  grounds,  are  no  reason  why  the  executors  should  not  lay  their 
testator's  money  out.  (6)  If  they  had  laid  it  out  in  3  per  cents.,  the 
Court  would  have  affirmed  their  act ;  but  from  the  time  the  cause  was  at 
an  end,  there  was  no  excuse,  there  was  no  pretence,  that  that  action  had  any 
ground  at  all,  it  might  therefore  have  been  non-prossed ;  and  as  to  the 
other  suit,  that  was  dismissed  in  1787,  so  that,  when  this  bill  was  brought, 
they  had  kept  the  money  in  their  hands,  without  a  cause,  full  four  years ; 
therefore  they  must  pay  the  interest  and  costs,  (c) 

The  Solicitor-General  mentioned,  that,  in  a  case  Ex  parte  Champion, 
Lord  Kenyon  held,  that  an  executor  laying  out  his  testator's  money  in 
3  per  cents,  was  not  liable  to  the  fall  stocks.  Lord  Chancellor  seemed  to 
think  there  had  been  many  such  decisions,  but  Mr.  Solicitor-General  ob« 
served,  that  a  case  before  Lord  Northington,  mentioned  by  Lord  Kenyon, 


1  Bn 


(a)  See  notes  to  Newton  v.  Bennet,  1  Bro.  C.  C.  369,  361,  362 ;  Treves  v.  Townshend, 
-  Bro.  C.  C.  384  ;  Perkins  o.  Baynton,  1  Bro.  C.  C.  375,  and  note ;  Lomax  v,  Pendleton, 
3  Gail,  538  ;  Miller  v.  Beverley,  4  Hen.  &  Munf.  416. 

(6)  See,  upon  the  duty  of  executors  and  trustees  not  to  allow  trust-money  to  lie  idle, 
Browne  v.  &>uthouse,  3  Bro.  C.  C.  107,  108,  and  notes  ;  Littlehales  v.  Gascoyne,  ib.  73,  74 ; 
Newton  v.  Bennet,  1  Bro.  C.  C.  361,  and  notes ;  2  Williams,  Ex.  Pt.  4,  B.  2,  ch.  2,  f  2, 
p.  1132,  1133 ;  Ram  on  Asseto,  ch.  38,  f  6|  p.  612,  et  seq. 

(c)  See  Treves  v.  Townshend,  1  Bro.  C.G.  384,  note  (1). 
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in  Ex  parte  Champion,  was  the  only  one  that  was  e?en  now  known  to  the 
profession.  (3) 

(3)  See  one  in  1774,  before  Lord  Batharst,  Hancom  v.  AUeo,  2  Dick.  498,  et  Tide  Peate  v. 
Crane,  ibid.  499,  note,  before  Lord  Thorlow. 


Hughes  v.  Hughes.     [Jan.  31.] 
(Reg.  Lib.  1791.  A.  fol.  215.) 

Where  the  period  of  division  is  marked  out  by  the  testator,  only  children  in  esse  at  that 
period  can  take  ;  but  where  the  gift  is  general  all  the  children  shall  take.  (1) 

In  the  report  of  this  case  (ante,  p.  352),  it  is  by  mistake  represented 
as  finally  determined  ;  but  it  since  appears  Lord  Chancellor,  at 
[*435]  that  time,  only  threw  out  his  general  sentiments  *apon  it.  The 
cause  stood  for  judgment  on  the  31st  January,  when  Lord  Chan- 
cellor expressed  himself  to  the  following  purport :  — 

Lord  Chancellor.  When  a  testator  gives  all  his  property  to  be  diri* 
ded  among  his  children ,  when  they  shall  attain  twenty-one,  in  so  general 
a  manner,  the  principle  of  the  cases  seems  to  have  been,  that  such  a 
general  devise  shall  embrace  all  the  children,  and  the  distribution  must 
be  accordingly  made  among  all :  but  where  the  Court  has  ascertained 
the  time  as  perfectly  mark^  out  by  the  intention  of  the  testator,  it  is 
considered  as  the  period  of  vesting  the  property  in  possession,  and  con- 
sequently when  it  comes  to  be  distributed,  it  must  be  among  those  only 
who  are  in  esse  at  that  time.  Here,  however,  a  fortune  is  given  generally 
to  all  the  children,  and  there  seems  to  be  no  expression,  which,  either 
naturally  or  impliedly,  can  exclude  any  of  the  children  from  their  di»- 
tributory  share :  this  being  a  general  gift,  not  narrowed  or  controlled  by 
any  words  the  testator  has  used ;  consequejitly,  the  youngest  child  must 
take  at  twenty-one,  with  the  rest  (2)  (a) 

(1)  This  is  the  true  mle,  with  its  proper  limitations.  See  the  Bditor*8  notes  to  this  case, 
antea,  362,  and  to  Andrews  v.  PartingUm,  antea,  401.  See,  in  particular,  Attomey-GeDerai 
&  Crispin ;  Congreve  v.  CongreTC,  and  Gilmore  v.  ScTem,  antea,  1  toI.  386,  636,  &  682  ; 
Maddison  v.  Andrew,  1  Ves.  60,  and  R.  L.  1747,  B.  fol.  119 ;  and  Buffiur  v.  Bradford,  before 
Lord  Hardwicke  C. 

Lord  Redesdale's  MS.  note  is  as  follows :  "  Per  Lord  Hardwicke  C.  Where  personal 
esUte  is  given  to  A.,  and  his  children  after  the  death  of  B.,  the  afler-bom  children  of  A. 
shall  take  ;  for  it  is  a  future  devise  in  the  nature  of  it.  Again,  if  a  personal  devise  was 
made  to  A.  and  his  child,  who,  at  the  time  of  the  will,  had  none,  those  after-born,  in  life  of 
testator,  shall  take  ;  for  it  will  be  presumed  the  testator  knew  his  devisee  had  no  children 
when  he  made  his  will." 

(2)  "  And  as  to  the  clear  residue,  &c.  his  Lordship  doth  declare,  that  the  same  will  be 
divisible  between  all  the  grandchildren  of  the  testator  that  were  livinff  at  the  time  of  his 
decease,  and  that  haye  been  bom  since,  and  that  shall  be  bom.  until  the  youngest  of  such 
children  shall  attain  the  hfge  of  twenty-one  years."  R.  L.  et  vide  Lord  EMon  C.'s  variation 
of  this  decree  on  a  rehearing  (14  Ves.  246,  &«.),  sUted  antea,  361  -  356,  note. 

(a)  See  the  cases  collected  in  note  (a),  to  Andrews  v.  Partington,  ante,  404. 
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LiNGABD  and  Others  t;.  Wegg  and  Others. 
(No  Entry.) 

[A  plaJntifT  haTinif  become  bankrapt,  and  his  assignees  not  hsTing  the  eonsent  of  the  credi- 
tors to  proceed  m  the  cause  in  due  lime,  the  defendanu  obtained  an  order  to  dismiss  the 
bill  for  want  of  prosecution.  This  order  discharsed  under  the  circumstances,  upon  the 
terms  of  the  assignees  filing  a  bill  of  reviror  within  a  week.]  [Whether  bankruptcy  is 
an  absolute  abatement  of  the  suit,  ^lusre.]  (1) 

Mr.  Graham  moved,  that  an  order  of  the  6th  August,  1791,  that  the 
plaintiflTs  bill  should  stand  dismissed,  with  costs,  might  be  set  aside,  on 
the  following  circumstances : 

Lingard,  with  Hosier,  brought  the  original  bill  for  an  account  of  moneys 
in  the  hands  of  Wegg,  the  defendant :  afterwards  a  negotiation  was  entered 
into  by  the  parties  for  adjusting  the  matters  in  question,  which  being  un- 
successful, an  attachment  was  issued  for  want  of  an  answer,  on  the  1 1th 
No?ember,  which  being  served,  the  defendant  put  in  an  answer.  After 
this,  it  became  necessary  to  file  an  amended  bill. 

On  the  7th  May,  1791,  a  commission  of  bankruptcy  issued  against  the 
plaintiiT,  Lingard,  and  the  assignees  not  being  able  to  get  the  consent  of 
the  creditors  to  proceed  in  the  cause  till  November,  the  plainti(&  were 
then  first  informed,  that  during  the  sittings  after  Trinity  term,  the 
bill  had  been  dismissed  with  *co8ts,  and  the  plaintifi's  solicitor  [*436] 
swore  that  this  had  been  moved  without  notice. 

Lord  Chancellor  thought,  that  the  bankruptcy  amounted  to  an  abate- 
ment of  the  suit,  but,  on  the  circumstances  of  the  case,  set  aside  the  order 
of  dismission,  on  the  plaintiflTs  undertaking  to  file  a  bill  of  revivor  in  a 
week,  (a) 

(1)  It  appears,  that  there  is  not  only  a  contradiction  between  the  practice  of  the  two  courts 
of  equity  on  this  subject,  but  that  the  doctrine  of  the  Coart  of  Chancery  in  particular  has 
much  fluctuated,  and  is  even  yet  unsettled.  Ixird  Thurlow  seems,  from  the  above  report,  to 
think  the  bankraptc]r  an  actual  abatement,  and,  of  course,  that  a  bill  of  revivor  was  requisite  ; 
bat  it  appears  that,  in  French  v.  Barton,  18  Ves.  425.  note,  his  Lordship  had  previously 
thought  It  merely  matter  for  a  supplement  bill.  The  wnole  subject  is  so  well  laid  oefore  the 
profession  by  Mr.  Beames,  in  his  Elem.  Pleas,  from  p.  286-292,  that  it  would  be  superflu- 
ous to  enter  into  the  discussion  in  this  place,  farther  than  to  observe,  that  Lord  Redesdale  is 
there  thought  to  consider  bankruptcy  as  no  abatement,  although  a  suit  must  evidently  be  as 
defective  as  if  it  were  abated ;  and  the  doctrine,  even  thus  treated,  is  surrounded  with  much 
embarrassment.  See  Beam.  El.  PI.  291.  It  may  be  sufficient  for  the  Editor  to  add,  that 
the  practice,  as  now  anderatood,  seems  to  coincide  with  the  view  last  mentioned  as  taken  by 
Lord  Redesoale,  and  to  refer  to  the  recent  case  of  Randall  v.  Mumford,  18  Ves.  424,  whicn 
gives  a  full  view  of  the  subject,  although  it  did  not  decide  the  point. 

(a)  The  suit  in  such  case  should  be  continued  by  an  original  bill  in  the  nature  of  a  sup- 
plemental bill.  3  Dan.  201 ;  1  Barbour,  Ch.  Pr.  B.  4,  ch.  1,  f  1,  p.  36.  See  1  Smith,  Ch.  Ft, 
(Am.  edit.)  614,  616. 
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Ex  parte  Champion,  in  the   Matter  of  Mills  and  Swanston, 

Bankrupts. 

There  beine  a  surplus  of  a  bankrupt's  estate,  interest  aUowed  to  creditors,  where,  bj  the 
course  of  actual  trading  between  the  parties  and  settled  accounts,  interest  was  allowed  af- 
ter a  certain  credit.  (1)  [Accounts  made  up  and  delivered  from  time  to  time  upon  that 
footing,  held  good  evidence  of  a  contract  for  the  purpose.  No  allegation  or  proof  of  any 
general  custom  of  trade,  however,  could  have  had  that  effect,  nor  anything  short  of  actual 
evidence  of  contract  between  the  parties.] 

A  PETITION  by  the  executor  of  John  Piatt,  wholesale  linen-draper, 
deceased,  who  carried  on  business  in  partnership  with  John  Piatt  the 
younger,  and  with  John  Turner  deceased,  in  behalf  of  himself  and  other 
creditors  of  the  like  description,  of  Mills  and  Swanston,  bankrupts. 

And  the  prayer  of  the  petition  was,  that  Lord  Chancellor  would  order 
the  commissioners  named  in  the  commission,  to  compute  interest  from 
the  date  of  the  commission  upon  the  debt  proved  by  the  petitioner's  tes- 
tator under  the  same,  and  upon  debts  of  other  creditors  under  the  like 
circumstances,  at  such  rates  of  interest  as, were  originally  allowed  by  the 
bankrupts  in  their  accounts  with  their  several  creditors ;  and  that  the 
assignees  might  be  directed  to  pay  the  same  to  the  plaintiff  and  other 
creditors. 

For  this  purpose,  the  petition  stated,  that  it  had  been,  for  many  years, 
established  as  a  custom  in  the  city  of  London,  that  in  cases  where  mer- 
chants purchase  goods  at  credit  to  send  abroad,  and  do  not  pay  for  the 
same  when  they  become  due,  to  allow  the  tradesman  of  whom  they  pur- 
chased, interest,  at  the  rate  of  5/.  per  cent,  per  annum,  for  extra  credit  to 
the  time  of  payment ;  and  at  some  given  period  of  the  year,  the  parties 
80  dealing  settle  a  balance,  in  which  is  included  interest  for  the  extra 
credit,  and  the  balance  so  settled  is  carried  to  the  next  account: 
That  it  is  also  a  custom  for  merchants  who  purchase  goods,  and 
[*437]  sell  the  same  abroad  upon  credit,  to  make  up  and  adjust  *their 
accounts  annually  with  their  foreign  correspondents,  to  charge 
them  with  interest  at  different  rales,  from  five  to  six  and  seven  per  cent, 
for  extra  credit  upon  goods  sold,  as  well  as  for  interest  of  money  ad- 
vanced, and  to  carry  on  the  balances  so  formed  from  year  to  year : 

The  petition  then  stated,  that  the  accounts  were  made  up  at  the  ends  of 
several  years,  and  settled  in  such  manner  between  the  petitioner's  testator 
and  his  partners,  and  the  bankrupts ;  and  that  such  yearly  accounts  were 
checked,  examined,  and  agreed  lo  by  the  bankrupts ;  and  one  instance  in 
which  the  bankrupts  paid  to  the  petitioner's  testator  and  his  partners  a 
sum  of  1297/.  145.,  which  included  interest  so  settled,  and  that  subsequent 
accounts  were  settled  in  the  same  manner,  down  to  the  determination  of 
the  partnership  between  the  petitioner's  testator,  and  his  partners,  when 
there  was  a  balance  of  2225/.  75.  1  \d.  due  to  them  from  the  bankrupts. 
The  petition  then  stated  the  commission  issued  29th  January,  1781,  and 

(1)  See  other  orders  in  the  same  bankmptcy  upon  the  like  principle,  Ejl  parte  Morris,  antea, 
79  ;  Ex  parte  Hankey^postea,  604.  which  was  affirmed  by  Lord  L.oughborouffh  C,  2  Ves. 
jun.  296,  avb  nomine,  Ex  parte  Mills.  As  to  the  doctrine  of  implied  contracts  Tor  the  allow- 
ance of  mterest,  see  Morgan  v.  Mather,  2  Ves.  jun.  16,  &c.,  and  2  Christ.  B.  L.  281,  and 
the  aboTe-cited  cases.  It  must  be  observed,  that  such  advantaee  is  confined  strictly  within 
the  circumstance  of  a  contract,  either  expressly  or  clearly  implied,  and  evidenced  in  point  of 
tact.  For  defect  of  this^  Lord  Eldon  G.  held  decidedly,  m  Ex  parte  Koch,  1  Yes.  &  Beames, 
342,  that  no  interest  was  payable  under  a  bankruptcy,  upon  an  undertaking  to  pay  money 
at  a  day  certain,  or  on  demand,  although  there  was  a  surplus.  See  his  Lordship's  reasoning 
there. 
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that  petitioner's  testator  proved  the  said  debt  under  the  commission,  and 
received  dividends  on  the  same  to  the  amount  of  20s,  in  the  pound : 

That  afler  payment  of  the  same,  there  remains  a  very  large  surplus  in 
the  hands  of  the  surviving  assignees,  arising  from  the  bankrupt's  effects,  to 
the  amount  of  50,000/.,  which  surplus  the  petition  stated,  to  have  in  a 
great  measure  arisen  from  the  circumstance  of  the  interest  upon  the 
debts  due  from  the  bankrupts,  to  such  of  the  creditors  whose  debts  bore 
interest,  ceasing  from  the  issuing  of  the  commission ;  and  the  interest 
upon  debts  due  to  the  bankrupt's  estate  from  their  correspondents,  and 
particularly  those  in  the  West  Indies,  continuing  to  run  at  a  very  high 
rate  of  interest  to  the  time  of  payment : 

That  on  the  20th  of  April,  1790,  a  petition  was  presented  by  Eleanor 
Morris,  and  other  creditors  of  the  bankrupt  whose  debts  bore  interest, 
praying  that  interest  might  be  paid  to  them  from  the  date  of  the  com« 
mission  ;  upon  which  it  had  been  referred  to  the  commissioners  to  com- 
pute interest  on  those  debts,  and  that  the  assignees  should  pay  the  same  ; 
and  that  the  commissioners  had  held  meetings  to  carry  the  same  into 
execution  :  at  one  of  which  meetings,  the  petitioner's  solicitor  had  at- 
tended, and  requested,  that  the  commissioners  would  compute  interest  on 
the  debts  due  to  the  petitioner's  testator,  and  a  calculation  of  the 
interest  *due  to  the  amount  of  616/.  Os,  Id.  was  produced  to  the  [*438] 
commissioners,  but  they  refused  to  admit  the  claim,  alleging  that 
they  thought,  under  the  order,  they  were  at  liberty  to  allow  interest  only 
on  such  debts  as  bore  interest  on  the  face  of  the  securities  held  by  the 
bankrupt's  creditors,  not  on  debts  like  that  of  the  petitioner's  testator  and 
bispartners. 

The  present  petition  was  therefore  presented,  praying,  as  before  stated, 
and  alleging,  that  the  said  debts,  after  the  repeated  yearly  settlements 
between  the  creditors  and  the  bankrupt,  is  a  debt  carrying  interest  on  the 
face  of  it,  and  that,  under  the  circumstance's,  it  is  a  legal  as  well  as 
equitable  debt. 

The  custom  of  merchants,  as  stated,  and  also  the  fact  as  to  the  yearly 
settlements  of  accounts,  were  verified  by  affidavit. 

Mr.  Solicitor-GeneralftLnd  Mr.  Mitfard,  against  the  petition. 

The  order  already  obtained  is  the  same  as  was  made  by  Lord  Hard- 
wicke,  in  the  case  of  Sir  Stephen  Evance,  (2)  Bromley  v.  Goodere,  1  Atk. 
75.  (2)  Lord  Hardwicke  there  laid  down,  that  where  interest  is  given  by 
way  of  damages,  it  cannot  be  computed  in  bankruptcy;  he  therefore  con- 
fined his  order  to  bonds  and  notes  carrying  interest,  (3)  and  the  relief 
given  was,  that  the  bonds  should  carry  interest,  but  not  to  exceed  the 
penalties,  but  that  notes  carrying  interest  should  have  interest  computed 
on  them  to  the  full  amount  that  was  due ;  but  he  did  not  give  any  in- 
terest on  notes  payable  on  demand,  though  they  would  carry  interest 
at  law  in  the  form  of  damages.  The  same  doctrine  is  laid  down  in 
the  case  Ex  parte  Malar,  1  Atk.  150.  In  Ex  parte  Rooke,  1  Atk.  244, 
the  bankrupt  was  bound,  by  his  own  offer,  to  pay  what  the  Master  should 
report  to  be  due.  There  is  nothing  here  to  bring  this  debt  within  the 
order.  The  petition  states  the  circumstances  of  the  trading  and  making 
up  the  accounts.  If  they  had  been  entitled,  by  the  form  of  the  contract, 
to  interest,  they  would  have  made  the  demand  of  it  when  they  first  came 

(2]  The  terms  of  the  order  made  in  this  matter  serve  now  as  a  precedent,  and  are  invaria- 
bly followed.  See  per  Lord  Eldon  C,  in  Elx  parte  Koch  (dted  in  note  (1)  antea),  l  Yes.  9k 
Beames,  346. 

(3)  "  To  such  debts  as  by  the  contract  convey  interest."    See  1  Yes.  &  Beames,  346. 
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to  demand  a  divideDd  under  the  bankruptcy ;  but  they  did  not  pretend  to 
do  that,  they  proved  their  debt  as  a  simple  Contract  debt,  without  any 
charge  for  interest. 

They  now  put  it  upon  a  custom  in  this  particular  trade,  but  they  are 
not,  in  any  view,  entitled  to  interest 
[*499]       *It  is  no  objection  that  this  demand  is  new,  but  if  it   is   not 
reasonable,  that  is  material. 

If  they  had  brought  an  action  and  succeeded,  the  question  would  be^ 
whether  they  were  entitled  to  interest.  If  they  had  been  held  to  be  so, 
it  must  be  by  way  of  damages  for  the  detention ;  and  wherever  interest 
is  given,  at  law,  by  way  of  damages,  it  cannot  be  computed  in  bank- 
ruptcy. 

There  has  been  no  case  of  such  demand  against  a  surplus,  where 
interest  was  not  reserved  by  the  form  of  the  written  contract. 

Lord  Chancellor.  (4)  I  agree  with  Lord  Hardwicke's  rule,  that  where 
a  contract  is  entered  into  for  a  certain  sum,  and  interest  could  not  be  given 
at  law  but  in  the  shape  of  damages,  it  is  not  the  course  of  the  Court  to 
give  interest  in  bankruptcy. 

That  reduces  it  to  this  question,  whether  there  was  an  original  con- 
tract, that,  afler  the  fourteen  months'  credit,  the  debt  should  bear  interest. 

If  the  agreement  had  been  put  into  writing  without  a  specialty,  that 
there  should  be  credit  given  for  fourteen  months,  and  if  any  sums  should 
be  in  arrear,  interest  should  be  paid,  one  could  not  doubt  but  the  debt  must 
bear  interest. 

I  take  it  to  be  clear,  that,  in  all  the  cases,  the  question  has  arisen  on  the 
original  contract. 

The  contract  for  interest  has  been  at  five  per  cent,  but  the  contract  is 
not  proved  by  writing,  or  conversation  between  the  parties. 

It  is  proved  by  two  media ;  by  the  custom,  and  the  settlement ;  that 
the  custom  is  so  general,  that  the  parties  must  have  known  of  it.  (a) 

(4)The  Editor  also  sabjoins  Sir  J.  Simeon's  note  of  this  judgment :  — 
"  The  Lord  Chancellor  acknowledged  the  rule  to  be  as  laid  down  by  the  Solicitor-General, 
bat  that  it  did  not  apply  to  those  cases  where,  by  express  or  implied  contract,  interest  was  to 
heaven,  being  to  be  considered  as  part  of  the  debt.  And  that  whether  the  contract  was  in 
writing,  as  on  a  promissory  note  with  interest,  or  by  parol,  made  no  difference  ;  and  that 
where  there  has  been  a  course  of  dealing,  as  here,  by  which  interest  was  always  charged  and 
allowed  from  a  certain  period,  that  was  evidence  of  a  contract,  a  priori,  to  pay  interest,  not 
on  the  ground  of  any  custom  or  usage  of  trade,  which  he  thought  could  not  m  such  cases 
alter  the  law  of  the  land,  which  allowed  no  interest  on  simple  contract,  but  merely  as  eri- 
dence  of  agreement  in 'the  particular  case.  Upon  the  same  ground,  he  thought  interest  upon 
interest  had  been  reprobated,  without  reason,  where  the  contract  was  to  pay  it,  for  there  was 
no  more  reason  that  a  man  should  detain  the  interest  due  beyond  the  time  of  payment  than 
the  principal,  to  the  prejudice  of  the  creditor  ;  though  it  was  too  firmly  established  to  shake 
the  decisions  on  this  head,  (t)    He  expressly  desireid  to  be 


,  (t)  He  expressly  desireid  to  be  understood,  that  he  did  not  i 
to  shake  the  common  rule,  and  that  he  only  meant  to  give  interest  as  an  exception  in  cases 
of  actual  contract,  expressed  or  implied.  There  bein^  an  interval  between  the  last  pavment 
of  interest  and  the  bankroptcy  to  which  the  petition  did  not  extend,  his  Lordship  saia,  that 
interest  might  have  been  calculated  and  proved  as  part  of  the  debt  under  the  commission ; 
and  that  if  the  petitioner  had  prayed  it,  he  should  have  given  interest  from  the  last  payment, 
and  not  merely  from  the  bankruptcy." 

(t)  Vide  Sackett  v.  Bassett,  4  Madd.  68,  and  Mr.  Maddock's  note,  64. 

(a)  An  agreement  between  the  parties  that  interest  should  be  paid,  may  be  inferred  from 
the  course  of  dealing  between  them ;  as,  if  it  has  been  frequently  charged  and  paid  without 
objection,  in  former  and  similar  aocounto.  Calton  e.  Bragg.  16  Elast,  223 ;  Bruoe  v.  Hunter, 
3  Camp.  467 ;  Gwyn  v.  Godhy,  4  Taunt.  396  ;  Eaton  v.  Bell,  6  B.  &  Aid.  34. 

The  mvariable  and  universal  custom  or  usage  in  any  particular  trade  or  business  to  charge 
interest,  may  also  evidence  and  establish  a  contract  to  allow  it  between  parties  having  trans- 
actions therein.  Chitty,  Cont.  (6th  Am.  ed.)  647,  and  cases  cited  to  this  point.  See  also 
on  this  head.  Read  v.  M'AUister,  8  Wend.  109  ;  Wood  v.  Hickok,  2  Wend.  601  ;  Reid  v. 
Rens.  Glass  Factory,  3  Cowen,  436  ;  Barclay  v.  Kennedy,  3  Wash.  U.  C.  360  ;  Dennistou  v. 
Imbric.  4  Wash.  C.  C.  396. 
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I  acknowledge  there  is  some  difficulty  when  considered  merely  on  that 
ground  ;  but  it  appears  that,  upon  settling  the  accounts,  they  have  allowed 
it,  and  this  must  proceed  on  their  knowledge  that  it  was  right. 

*irit  is  agreed  that  there  was  no  title  to  interest  a  priori,  yet   [*440] 
the  party  receiving  the  account  so  made  up,  is  evidence  of  an 
agreement.  (5) 

Therefore,  if  the  question  had  been  only  as  to  the  fact  of  this  practice 
continuing  to  the  bankruptcy,  I  should  think  the  interest  was  due  ratione 
contractus,  but  I  do  not  rely  so  much  on  the  custom,  as  upon  the  settling 
the  accounts. 

So  in  the  case  of  interest  upon  interest,  though  in  other  cases  the 
Court  will  not  allow  of  it,  yet  where  there  are  regular  accounts  settled 
from  time  to  time,  interest  on  interest  is  allowed. 

That  is  admitted  in  all  cases  but  that  of  a  mortgage;  and  that  excep* 
tion  only  stands  on  authority,  (t)  I  see  no  reason  why  interest  on  interest 
should  not  be  allowed  in  that  case,  but  that  it  is  inconsistent  with  the  rule 
of  jurisdiction  ;  but  in  merchants'  accounts  it  is  always  admitted,  on  the 
ground  of  an  original  contract,  and  the  settling  accounts  in  that  way  is 
evidence  of  an  original  contract.  (6) 

Therefore,  they  would  have  been  entitled  to  have  proved  the  interest 
originally ;  not  having  done  so,  would  aflford  some  evidence  that  it  was 
not  the  original  contract ;  but  that  is  repellable  by  the  stronger  evidence 
of  its  being  so,  and  that  circumstance  is  not  strong  enough  to  cut  down 
their  original  contract 

Therefore,  I  go  on  the  ground  of  an  original  contract  that,  after 
fourteen  months,  the  goods  should  be  paid  for  with  interest,  and  I  do  not 
infringe  upon  the  rule,  that  the  Court  does  not  give  interest  in  bankruptcy, 
where  it  would  be  taken  at  law  as  damages. 

The  custom,  I  consider  as  evidence  of  an  original  contract ;  it  may  be, 
that  forty  out  of  eighty  may  not  have  claimed  it  Where  it  is  to  depend 
on  the  custom,  the  only  difficulty  is  to  establish  what  the  custom  is. 

In  leases,  where  there  is  a  written  contract,  it  is  not  unusual  to  produce 
proof  of  custoni  with  respect  to  the  mode  of  husbandry ;  much  more  herei 
where  the  agreement  was  by  parol. 

His  Lordship  therefore  made  the  order  as  prayed. 

(6)  See  Tiekel  v.  Short,  2  Ves.  239  ;  Willis  v.  Jemegan,  2  Atk.  252,  4tc. 

(t)  See  note  (t)  in  the  preceding  pftce. 

(6)  Compound  interest  is  allowed,  if  the  claim  be  supported  by  the  known  usase  or  custom 
of  trade,  or  the  particular  course  of  dealing  between  the  parlies.  Calliot  v.  Walker,  2  Anst. 
496  ;  Eaton  v.  Bell,  6  B.  &  Aid.  34  ;  Newal  v.  Jones,  Moo.  &  M.  449  ;  Chilly,  Cont.  (6th 
Am.  ed.)  647.    But  see  Marr  v.  Southwick,  2  Porter,  361. 

Compound  interest  is  not  illegal,  and  may  be  recoTcred  on  an  express  promise,  or  on  one 
implied  by  law  as  part  of  the  contract.  Bainbridge  v.  Wilcocks,  1  Baldwin,  638.  But  see 
Mowry  v.  Bishop,  5  Paige.  98  ;  Camp  v.  Bates,  II  Conn.  487  ;  Connecticut  v.  Jackson,  1 
John.  Ch.  14  ;  Bodes  v.  Blythe,  2  B.  Monroe,  336  ;  Van  Benschooten  v.  Lawson,  6  Johns. 
Ch.  313. 

An  agreement  to  pay  interest  on  interest,  which  has  already  become  due,  is  not  usurious. 
Mowry  V.  Bishop,  6  Paige,  98  ;  Camp  v.  Bates,  11  Conn.  487;  Haryey  v.  Crawford,  2 
Blackf.  43  ;  Fobes  v.  Canfield,  3  Ham.  18 ;  Kellogg  v.  Hickok,  1  Wend.  221  ;  Rodes  v. 
Blythe.  2  B.  Monroe,  336.  The  taking  of  compound  mterest  is  not  usury.  Otis  v.  Lindsay, 
1  FViirr.  316.    See  Childers  v.  Deane,  4  Rand.  406. 

If  compound  interest  is  yoluntarily  paid  by  the  debtor,  it  cannot  be  recoyered  back.  Mowry 
V.  Bishop,  6  Paige,  98  ;  Camp  v.  Bates,  1 1  Uonn.  487. 

A  note  made  payable  with  mterest  annually  does  not  entitle  the  holder  to  compound  inter- 
est. Doe  9.  Warren,  7  Greenl.  48  ;  Hastings  v.  Wiswall,  8  Mass.  465.  But  see  Qreenleaf 
V.  Kellogg,  B  Mass.  668  ;  Watkinson  v.  Root,  4  Ham.  373. 
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[*441]  *The  Attorney-General  v.  Parnther  and  Others.  (1) 
(S.  C.  2  Dick.  738,  upon  a  former  occasion.]  (2) 
(Reg.  Lib.  1791.  A.  fol.  117.  b.) 
General  priDciples  on  cases  of  iDsanity. 

The  information  stated,  that  by  a  decree  at  the  Rolls,  made  on  the 
10th  day  of  May,  1780,  by  the  late  Sir  Thomas  Sewell,  it  was  (inter  alia) 
ordered,  that  5000/.  bank  stock,  4000/.  4  per  cent,  consol.  annuities, 
3000/.  3  per  cent,  consul,  bank  annuities,  3000/.  old  South  Sea  annuities, 
4000/.  reduced  3  per  cent,  annuities,  and  1000/.  lottery  annuities,  the 
interest  of  which  was  given  to  Frances  Barker,  then  a  feme  co?ert  (by 
the  will  of  her  father  William  Loney,  deceased),  for  her  life,  for  her 
separate  use,  should  be  transferred  to  the  Accountant-General,  and  the 
interest  thereof  should  be  paid  to  the  said  Frances  Barker,  during  her 
life,  for  her  separate  use,  and,  on  her  death,  all  parties  interested  were  to 
be  at  liberty  to  apply. 

Frances  Barker,  by  a  power  of  attorney,  duly  executed  by  her,  dated 
14th  December,  1780,  authorized  and  empowered  John  Barker,  her  late 
husband,  to  receive  the  dividends  then  due,  or  which  should  become  due, 
on  these  funds. 

The  bill  further  stated,  that  before,  and  on  the  said  I4th  day  of 
December,  1780,  the  said  Frances  Barker  was  of  unsound  mind,  and 
had  ever  since  continued  so,  and  was  kept  in  confinement,  and  treated  as 
such.  That  John  Barker  the  husband,  by  virtue  of  the  letter  of  attorney, 
received  the  dividends ;  that  he  was  since  dead,  having  made  his  will,  and 
appointed  the  defendants  his  executors.  That,  in  the  month  of  February, 
a  commission  of  lunacy  had  issued  to  commissioners,  to  inquire  as  to  the 
lunacy  of  Frances  Barker,  and  upon  the  inquisition  it  was  found  that  she 
was  a  lunatic,  and  that  she  did  not  enjoy  lucid  intervals,  and  had  been  in 
that  state  from  the  17th  day  of  December,  1783;  and  that  the  defendants, 
Alexander  Aubert,  Arnold  Mello,  and  Dorothy  Olympia,  and  Henrietta 
Aubert,  had  been  appointed  committees  of  her  person  and  estate. 

The  prayer  was,  for  an  account  of  the  dividends  received  by  the  late 
husband,  by  virtue  of  such  letter  of  attorney. 

The  defendants,  by  their  answer,  admitted,  that  they  knew  that 
the  said  Frances  Barker  had  been  occasionally,  before  the  *execu-  [*442] 
tion  of  the  power  of  attorney,  disordered  in  her  mind ;  but  that  she 
appeared  to  the  defendants  Aubert  and  Mello,  who  are  the  subscribing 
witnesses  thereto,  at  the  time  of  the  execution  thereof,  to  have  the  use 
and  enjoyment  of  her  senses,  and  mental  faculties,  sufficiently  strong  to 
fully  understand  and  comprehend  the  nature  of  the  acts  she  then  did  ;  and 
that  before  she  executed  it,  they  explained  the  nature  and  effect  of  it,  and 
that  it  was  authorizing  her  husband  to  receive  the  dividends,  and  expressly 
asked  her  if  she  did  it  with  her  own  free  will  and  consent,  which  she 
readily  answered  she  did,  and  then  executed  the  letter  of  attorney. 

The  cause  coming  on  to  be  heard  before  Lord  Chancellor,  on  the 
27th  July,  1791,  his  Lordship  ordered  the  parties  to  proceed  to  a  trial  at 
law  on  the  issue,  "  Whether  Frances  Barker  was  a  lunatic  at  the  time  she 

J[l)  This  report  is  from  the  notes  of  Mr.  Fonblanque,  but  copied  rather  inaccnrately.    Ex 
ormatione. 

(2)  It  was,  at  first,  doubted,  in  this  case,  whether  such  a  bill  would  lie,  by  the  Attorney- 
Gknersl,  on  behalf  oi  a  lunatic.    Vide  2  Dick.  748. 
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executed  the  letter  of  attorney,  and  that  the  jury  should  indorse  on  the 
postea,  at  what  time  she  became  so.'' 

The  cause  came  on  to  be  tried  before  Lord  Kenyon,  and  a  full  special 
jury,  on  the  14th  December,  when  a  great  deal  of  evidence  was  given  in 
support  of  the  plaintiff's  case,  by  the  persons  who  attended  on  Mrs. 
Barker,  to  prove  general  derangement,  though  with  intervals  of  sense. 
On  the  part  of  the  defendants,  several  witnesses  were  called,  particularly 
Mr.  Aubert  and  Mr.  Mello,  the  subscribing  witnesses,  who  spoke  to  her 
being  perfectly  sound  and  competent  at  the  time  of  the  execution  of  the 
instrument ;  and  the  other  witnesses,  who  were  persons  in  the  habits  of 
intimacy  with  her,  spoke  to  her  having  frequent  intervals  in  which  she 
was  perfectly  competent  to  doing  any  rational  act. 

The  jury,  without  any  hesitation,  found  a  verdict  for  the  defendants, 
and  declined  making  any  indorsement  on  the  record  but  the  general 
verdict. 

This  verdict  being  dissatisfactory  to  the  plaintiffs,  they  applied,  6th 
February,  1792,  to  the  Lord  Chancellor  for  a  new  trial,  who  read  Lord 
Kenyon's  report,  in  which  he  disapproved  of  the  verdict.  The  application 
was  supported  by  Mr.  Attorney-General^  Mr.  Selwyn^  and  Mr.  Steele,  and 
was  opposed  by  Mr.  Solicitor-General^  Mr.  Mansfield,  Mr.  Erskine, 
and  Mr.  Hollist.  The  argument  ^turned  principally  on  the[*443] 
special  circumstances  of  the  case,  and,  therefore,  though  demon- 
strative of  the  most  splendid  abilities,  is  not  here  reported ;  but  Lord 
Chancellor's  judgment  lays  down  such  general,  though  not  universal,  rules 
on  the  subject  as  may  be  highly  useful  in  their  application  to  particular 
cases. 

Lord  Chancellor.  There  is  an  infinite,  nay,  almost  an  insurmountable, 
difficulty,  in  laying  down  abstract  propositions  upon  a  subject  which 
depends  upon  such  a  variety  of  circumstances  as  the  present  must 
necessarily  do.  General  rules  are  easily  framed;  but  the  application  of 
them  creates  considerable  difficulty  in  all  cases  in  which  the  rule  is  not 
sufficiently  comprehensive  to  meet  each  circumstance,  which  may  enter 
into,  and  materially  affect,  the  particular  case.  There  can  be  no  difficulty 
in  saying,  that  if  a  mind  be  possessed  of  itself,  and  that  at  the  period  of 
time  such  mind  acted,  that  it  ought  to  act  efficiently.  But  this  rule  goes 
very  little  way  towards  that  point  which  is  necessary  to  the  present 
subject ;  for  though  it  be  true,  that  a  mind,  in  such  possession  of  itself, 
ought,  when  acting,  to  act  efficiently,  yet  it  is  extremely  difficult  to  lay 
down,  with  tolerable  precision,  the  rules  by  which  such  state  of  mind  can 
be  tried.  The  course  of  procedure,  for  the  purpose  of  trying  the  state  of 
any  party's  mind,  allows  of  rules.  If  derangement  be  alleged,  it  is  clearly 
incumbent  on  the  party  alleging  it,  to  prove  such  derangement :  if  such 
derangement  be  proved,  or  be  admitted  to  have  existed  at  any  particular 
period,  but  a  lucid  interval  be  alleged  to  have  prevailed  at  the  period 
particularly  referred  to,  then  the  burden  of  proof  attaches  on  the  party 
alleging  such  lucid  interval,  who  must  show  sanity  and  competence  at  the 
period  when  the  act  was  done,  and  to  which  the  lucid  interval  refers ;  (3) 
and  it  certainly  is  of  equal  importance,  that  the  evidence  in  support  of 
the  allegation  of  a  lucid  interval,  after  derangement  at  any  period  has 
been  established,  should  be  as  strong  and  as  demonstrative  of  such  fact, 
as  where  the  object  of  the  proof  is  to  establish  derangement  (4)     The 

3)  See  in  Gaitwrisht  v.  Same,  1  Phill.  Rep.  100,  in  Hall  v.  Warren,  9  Ves.  611,  and  in 

bite  9.  Wilson,  13  Yes.  88. 

(4)  Lord  EUdon  C,  obserred,  that  Lord  Thurlow  in  this  case  placed  the  position  much 
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evidence,  ia  such  a  case,  applying  to  stated  intervals,  onght  to  go  to  the 
state  and  habit  of  the  person,  and  not  to  the  accidental  interview  of  any 
individual,  or  to  the  degree  of  self-possession  in  any  particular  act ;  for 
from  an  act  with  reference  to  certain  circumstances,  and  which  does  not, 
of  itself,  mark  the  restriction  of  that  mind  which  is  deemed  necessary,  in 
general,  to  the  disposition  and  management  of  affairs,  it  were 
[*444]  'certainly  extremely  dangerous  to  draw  a  conclusion  so  general, 
as,  that  the  party,  who  had  confessedly  before  labored  under  a 
mental  derangement,  was  capable  of  doing  acts  binding  on  himself  and 
others.  (5) 

The  argument  urged  by  the  Solicitar'General^  that,  after  the  removal 
of  the  disease,  when  the  morbid  affection  no  longer  obscures  or  vitiates 
the  judgment,  the  mind  will  labor  under  a  languor  and  debility,  which,  with 
reference  to  its  former  sound  and  unaffected  state,  might  render  its  exer- 
tion and  decisions  very  unequal  and  inferior,  carries  along  with  it  weight ; 
for  I  agree  that  the  inferiority  of  mind  would,  in  itself,  be  a  degree  of  evi- 
dence to  show  that  the  disorder  was  not  rooted  out ;  (6)  the  convalescent 
state  would  incline  to  look  forward  to  the  removal  of  the  disorder,  but 
would  not,  of  itself,  show  that  the  disorder  was  removed.  It  might  allow 
of  the  party  doing  sound  and  discreet  acts ;  but  it  would  certainly  require 
such  acts  to  be  watched,  and  examined  with  jealousy :  (7)  nothing  could 
be  more  dangerous  than  to  try  the  state  of  the  mind  by  individual  acts,  in 
those  cases  in  which  the  disorder  is,  as  it  is  most  frequently,  insanii^ 
quoad  hoc;  at  the  same  time,  though  partial  insanity  does  frequently  pre- 
vail, it  must  always  be  watched  with  infinite  care,  and  it  seems  scarcely 
possible  to  extract,  from  any  particular  case  of  this  kind,  that  which  will 
apply  to  any  other. 

In  Coglan  v.  CogUm,  the  judges  seem  to  have  thought  that  there  was 
a  clear  interval,  and  this  was  proved  by  persons  in  the  habit  of  watching 
the  patient :  such  persons  can  best  prove  whether  the  derangement  had 
entirely  ceased,  or  whether  there  was  a  perfect  interval.  By  a  perfect 
interval,  I  do  not  mean  a  cooler  moment,  an  abatement  of  pain  or  vio- 
lence, or  of  a  higher  state  of  torture,  a  mind  relieved  from  excessive  pres- 
sure ;  but  an  interval  in  which  the  mind,  having  thrown  off  the  disease, 
had  recovered  its  general  habit. 

In  Greenwood  v.  Greenwood,  which  has  been  stated,  the  question  turned 
upon  this,  whether  a  mind  sound  to  general  purposes,  in  the  doing  of  a 
particular  act,  being  influenced  by  a  false  imagination,  an  unreasonable 
persuasion,  was  not  sufficient  to  avoid  such  act.  (8)  (a)     A  question  of  so 

great  extent  involves  serious  consideration. 
[*445]  *The  present  case,  however,  is  free  from  all  difliculties  of  that 
kind,  for  there  is  clear  and  distinct  evidence  of  Elizabeth  Barker 
having,  at  one  period,  been  mentally  incompetent.  The  woman  who  at- 
tended her  was  hired  to  attend,  and  did  attend,  her  as  an  insane  person ; 
the  medical  man  who  attended  her  prescribed  for  her  as  such.     Nor  ia 

higher  than  appears  in  this  report ;  saying,  "  that  where  lunacy  has  been  onee  eeCablished 
by  clear  evidence,  the  party  ought  to  be  restored  to  as  perfect  a  state  of  mind  as  he  bad 
before  ;  and  that  it  should  be  oroved  by  evidence  as  clear  and  satisfactory."    Lord  EUdon 
expressed  his  dissent  from  such  proposition.    See  in  Ex  parte  Holyland,  1 1  Ves.  11. 
(6)  Vide  etiam,  per  Lord  Eldon  C.  in  Ex  parte  Holyland,  U  Ves.  10.  ftc. 

(6)  This  position  seems  sound,  and  much  preferable  to  the  one  ailuded  to  in  note  (4) 
a&tea. 

(7)  See  also  in  Ex  parte  Holyland,  11  Ves.  11. 

(8)  See  the  circumstances  of  this  case  stated,  13  Ves.  89. 

(a)  See  Chitty,  Med.  Juris,  ch.  9,  f  6,  p.  358,  369. 
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there  any  contradiction  in  the  evidence  in  this  case ;  they  who  represent 
her  as  having  talked  reasonably  about  her  property,  certainly  apprehended 
that  such  short  effort  of  her  mind  made  her  capable  of  disposing,  and  that 
the  disposition  to  her  husband  was  proper :  they  did  not  mean  to  cir» 
cumvent  a  weak  mind :  but  I  think  they  scarcely  watched  the  means 
with  sufficient  attention:  their  characters  are  not  impeached.  It  is, 
however,  an  agreed  point,  that  she  was  once  undoubtedly  insane.  But 
it  is  said,  that  this  particular  disease  {furor  uterinus)  ought  to  be  deemed 
a  bodily  disease ;  but  if  it  were,  and  the  effect  of  it  produced  this  con- 
stant habitual  derangement  of  mind,  it  comes  to  the  same  end.  The 
jury,  however,  would  not  act  upon  this.  The  evidence  does  not  prove 
it,  and  the  medicines  administered  were  not  applicable  to  such  complaint. 

The  jury  were  to  try  this  question,  with  reference  to  the  effect  of  an  in- 
strument, revocable  in  its  nature ;  and  therefore  the  directions,  as  to  the 
time,  were^ecessary.  Nothing  can  more  circumstantially  mark  an  ha- 
bitual derangement  than  the  conduct  of  the  husband  with  Mr.  Alchome. 
It  is  impossible  to  overlook  what  was  the  opinion  of  the  husband ;  there- 
fore it  comes  to  the  question  of  a  person  habitually  deranged,  and  whether 
there  was,  between  the  paroxysms  of  the  disorder,  any  clear  decided  lucid 
interval.  I  think  it  would  be  extremely  dangerous  to  all  property  to  say 
this,  in  such  a  case. 

The  verdict  is  clearly  wrong  in  saying  she  was  not  insane  at  all ;  as 
all  the  witnesses  agree  that  she  was  habitually  insane ;  but  whether  there 
was  a  clear  lucid  interval  is  a  much  nicer  question. 

New  trial  granted,  t  (b) 

t  Upon  tlie  new  trial  at  Ghiildhall,  11th  July,  the  jury  found  a  verdict  for  the  phdntiff. 

(6)  See  1  Story,  Eq.  Jar.  ch.  6.  f  229,  and  note  ;  1  Fonbl.  Eg.  B.  1,  ch.  2,  f  3,  note  (x)  ; 
Cartwriffht  v.  Cartwright,  1  Phillim.  09, 120 ;  Jackson  v.  Van  Deusen,  6  John.  168  ;  Shel- 
ibrd  on  Lunatics,  ch.  2,  p.  35  -  74. 

[Though  it  does  not  appear  very  distinctly  in  the  present  report,  it  is  well  known  that 
Lord  Thurlow  went  so  far  as  to  say,  that  where  lunacy  is  once  established  by  clear  evidence, 
the  party  ought  to  be  restored  to  as  perfect  a  state  of  mind  as  he  had  before  ;  and  that  shoula 
be  proyed  by  eyidence  as  clear  and  satisfactory.  Lord  Eldon,  in  Ex  parte  Holyland,  1 1  Vet. 
11,  dissented  from  that  proposition,  and  he  then  (as  he  has  done  on  other  occasions  within 
the  remembrance  of  the  Editor)  suggested  the  case  of  the  strongest  mind  reduced  by  the 
delhrium  of  a  feyer,  or  any  other  cause,  to  a  very  inferior  degree  of  capacity ;  "  the  conclusion 
is  not  iust,  that  as  that  person  is  not  what  he  had  been,  that  therefore  he  should  not  be 
allowed  to  make  a  will.  There  are  frequent  instances  of  men  restored  to  a  state  of  mind 
inferior  to  what  they  possessed  before,  yet  it  would  not  be  right  to  support  oommlssiona 
against  them."  Another  part  of  the  doctrine  here  established  was  adoptcMi  by  Sir  W.  Grant, 
in  Hall  v.  Warren,  9  Ves.  611,  and  by  Lord  Erskine,  in  White  v.  Wilson,  13  Ves.  88,  viz., 
that  where  general  lunacy  has  been  established,  the  proof  is  thrown  upon  the  party  alleging 
a  lucid  intenral.  This  principle  is  thus  admirably  suted  by  Sir  W.  Wynne,  in  the  luminous 
and  elaborate  judgment  delivered  by  him  in  the  case  of  Cartwriffht  v.  Cartwright,  1  Phil. 
Rep.  100.  *'  If  you  can  establish  that  the  party  afflicted  habitually  oy  a  malady  o?  the  mind, 
has  intermissions,  and  if  there  was  an  intermission  of  the  disorder  at  the  time  of  the  act, 
that  bein^  proyed  is  sufficient,  and  the  general  habitual  insanity  will  not  affect  it  s  but  the 
effect  of  It  IS  this,  it  inverts  the  order  ofproof  and  of  presumption,  for,  until  proof  of  habitual 
insanity  is  made,  the  presumption  is,  that  the  party,  tike  all  Duman  creatures,  was  rational; 
but  where  an  habitual  insanity  in  the  mind  of  the  person  who  does  the  act  is  established, 
there  the  party  who  would  take  advantage  of  the  fact  of  an  interval  of  reason^  must  prove 
it.'*  In  that  case,  and  in  White  v.  Driver,  same  book  84,  lucid  intervals  were  established.  — 
Eden.] 
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[•446]    •Del  Mare  v.  Rebello.     [Vide  S.  C.  1  Ves.  jun.  412.] 

(No  Entry.) 

Testator  left  residoe  to  the  children  of  his  risters  Estrella  and  Reyna ;  Estrella  had  children. 
Reyna  had  none,  and  had  changed  her  name,  and  was  a  nun  professed,  bat  he  had  a  third 
sister,  Rebecca,  who  had  children  ;  this  is  not  sufficient  to  substitute  the  name  of  Rebecca 
for  Reyna.  (1) 

The  bill  stated,  that  Jacob  Del  Mare,  late  of  Kingston,  in  Janiaicay 
made  his  will  18tb  October,  1785,  and  thereby  gave  to  the  defendants, 
and  other  persons  since  deceased,  *'  all  his  government  securities  in 
the  public  funds,  which  should  be  standing  in  his  name  at  the  time  of  his 
decease,  in  trust,  among  other  things,  to  pay  the  residue  and  remainder 
of  the  interest  and  dividends  of  said  government  securities,  unto  all  the 
children  of  his  sisters,  Estrella  Del  Mare  Jalfon,  and  Reyna  Del  Mare, 
to  be  equally  divided  among  them,  share  and  share  alike,  during  their 
lives,"  with  remainders  over,  among  them,  and  their  issue ;  and  the  testa- 
tor directed,  "  that  in  case  the  survivor  of  his  said  sisters'  children  should 
die  without  issue,  then  the  residue  and  remainder  of  the  interest  and  divi- 
dends of  the  said  government  securities  or  stocks  should  be  equally  paid 
and  divided  among  the  wardens  of  certain  synagogues  therein  mentioned," 
upon  trusts  therein  set  forth,  and  appointed  the  defendant  and  the  other 
trustees  executors. 

The  testator  died  30th  September,  1789,  one  of  the  executors  having 
died  in  his  lifetime ;  the  defendant  and  the  other  surviving  executor  proved 
the  will,  but  the  latter  also  dying,  the  defendant  was  the  sole  surviving 
executor. 

The  testator,  at  the  time  of  his  decease,  left  three  sisters,  viz.  Estrella 
del  Mare  Jalfon,  wife  of  Zacharias  Jalfon,  of  Leghorn,  in  Italy,  Maria 
Hieronyma  (formerly  called  Reyna)  Del  Mare,  who  having  changed  her 
religion  to  that  of  a  Roman  Catholic,  and  having  become  a  professed  nun 
at  Genoa,  had  changed  her  name  to  Maria  Hieronyma,  and  Rebecca  Del 
Mare,  wife  of  Samuel  Del  Mare  (uncle  to  the  testator),  and  who,  by  him, 
was  mother  of  the  plaintiffs. 

Estrella  Del  Mare  Jalfon  had,  at  the  death  of  the  testator,  seven  chil- 
dren (the  co-defendants),  all  of  whom,  except  one,  defendant  Abraham 
Jalfon,  were  abroad. 

Maria  Hieronyma  (formerly  Reyna)  Del  Mare,  never  was  married,  or 
had  a  child. 
[*447]  *The  p]aintif&  argued,  by  the  bill,  that  being  a  nun  professed, 
she  could  not  be  supposed  to  be  the  sister  for  whose  children  the 
testator  meant  to  provide.  The  plaintiffs  therefore  contended,  that  the 
name  Reyna  Del  Mare  was  inserted  by  mistake,  and  contrary  to  the  in- 
tention of  the  testator,  the  said  Reyna  never  having  had  a  child,  and  hav- 
ing changed  that  name  for  that  of  Maria  Hieronyma :  nor  could  Reyna 
Del   Mare  be  called  by  the  name  Del  Mare,  unless  she  had  married  a 

(1)  For  the  doctrine  on  these  subjects,  see  1  Roper  on  Legacies,  138  to  160.  That  a  gift 
of  a  residue  or  legacy  to  a  person  not  named  cannot  be  suppued  by  parol  evidence,  see  Hunt 
9,  Hon,  antea,  311  ;  Winne  v.  Littleton,  2  Ch.  Ca.  61 ;  Baylis  v.  Attorney-General,  2  AVt. 
239.  With  regard  to  sood  bequests  under  mistaken  descripUons,  either  in  the  name  or  addi- 
tion of  a  legatee,  or  where  the  christian  name  only  has  been  left  in  blank,  &c..  see  Parsons 
V.  Parsons,  1  Ves.  jun.  266  (above  cited)  j  Price  v.  Page,  4  Ves.  680  ;  Stockdale  v.  Bushby, 
Coop.  Ga.  Ch.  229,  and  19  Ves.  381  ;  Standen  v.  Standen,  2  Ves.  inn.  689,  and  Holmes  «. 
Cnsunce,  12  Ves.  279.  Where  the  name  of  a  person  was  oorrectiT  sUted,  but  the  descrip- 
tion wrong  and  applicable  to  another  person,  a  bequest  was  held  void  for  uncertainty. 
Thomas  v.  Thomas,  6  T.  R.  tfl . 
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man  of  the  same  name,  as  Rebecca  Del  Mare,  the  plaintiff 'a  mother,  had 
done. 

The  plaintiffii  farther  charged,  that  the  testator  always  corresponded 
amicably  with  their  father  and  mother,  but  that  he  neirer  corresponded 
with  Reyna  (otherwise  Maria  Hieronyma),  who  was  to  be  considered  as 
civilly  dead;  and  that  he  frequently  had  expressed  his  intention  of  pro- 
viding for  the  plain tiil&.  The  prayer  of  their  bill,  therefore,  was,  to 
be  decreed  to  be  respectively  entitled  to  an  equal  share  of  the  interest, 
d&c,  of  the  said  residue,  with  the  several  children  of  Estrella  Del  Mare. 

The  only  material  defendant,  Abraham  Jalfon  (as  supporting  the  in- 
terest of  his  brothers  and  sisters),  by  his  answer,  put  in  issue  the  ques- 
tion of  the  insertion  of  Reyna's  name  by  mistake,  and  claimed  the 
residue  (unless  the  said  Reyna  had  a  child  or  children)  to  belong  to  and 
be  divisible  among  himself  and  the  other  children  of  EstreUa  Del  Mare 
Jalfon. 

The  cause  came  on  to  be  heard  3d  February,  1792,  when 

Mr.  Solicitor^Generalj  and  Mr.  Fonbianque^  for  the  plaintiffs,  contended, 
that  this  was  a  case  of  mere  mistake,  by  which  the  testator  had  inserted 
the  name  of  Reyna  instead  of  Rebecca.  That  it  was  very  nearly  the^aae 
of  Bradwin  v.  Harper ^  Amb.  374,  where  the  testator  gave,  by  mistake^ 
one  moiety  to  Anne,  who  was  dead  at  the  time,  and  the  Court  there  cor- 
rected the  mistake.  It  was  also  like  the  case  of  Parsons  v.  Parsons^  (2) 
[8th  Feb.]  1791,  where  the  testator  gave  a  sum  of  money  to  secure  an 
annuity  to  his  brother  Edward  Parsons,  and,  after  his  death,  to  be  divided 
among  his  children ;  the  testator  had  had  a  brother  named  Edward,  but 
he  was  dead  at  the  time  of  making  the  will,  and  had  left  no  child  ;  but  he 
had  a  brother,  named  Samuel,  at  the  time  of  making  the  will, 
who  had  a  wife  and  children,  and  it  *was  in  evidence  that  the  {*448j 
testator  had  been  in  use  to  call  Samuel  by  the  name  of  Ned  ;  the 
Court  decreed  in  favor  of  Samuel,  upon  the  ground  of  clear  mistake. 
Here  the  testator  could  not  mean  the  sister,  who,  whilst  she  was  a  Jewess, 
was  called  Reyna.  She  had  changed  her  name  ;  her  legal  name  was  now 
Maria  Hieronyma,  and  she  was  no  longer  in  the  situation  (as  the  testator 
knew)  to  have  children,  being  a  nun  professed;  he  thereupon  must  have 
meant  Rebecca,  who  had  a  family  to  provide  for.  In  this  case,  parol 
evidence  is  admissible.  If  the  gift  had  been  to  Reyna  herself,  as  she  had 
changed  her  name,  if  she  found  it  necessary  to  sae  here,  she  must  have 
shown  that  she  was  the  person  who  had  been  called  by  the  name  of  Reyna; 
and  if  she  could  be  put  to  evidence  to  prove  her  title,  that  evidence  might 
have  been  rebutted  by  any  other,  to  show  that  she  was  not  the  person  in- 
tended. It  is  true,  the  Court  is  very  delicate  as  to  the  admission  of  parol 
evidence  to  explain  wills;  but  it  is  necessary,  where  there  is  a  latent  am- 
biguity. In  both  the  cited  cases,  parol  evidence  was  admitted.  In  Ulrich 
V.  Litchfield,  2  Atkyns,  372,  Lord  Hardwicke  said^  it  was  one  of  the  cases 
proper  for  parol  evidence,  where  there  has  been  a  mistake  in  a  christian 
or  surname. 

Lord  Chancellor,  during  the  argument,  expressed  great  doubt  whether 
parol  evidence  had  ever  been  admitted  to  this  extent.  He  said,  in  both 
the  cases,  there  were  articles  of  description  which  pointed  out  the  persons 
intended. 

His  Lordship  directed  the  evidence  to  be  read. 

The  only  deposition  read  was  that  of  the  defendant  Rebello^  who  swort 

(8)  lUportMl  I  Ves.  Jan.  266. 


374  Del  Mare  t;.  Rebello.  [1792. 

to  his  knowledge  of  the  defeDdantt,  but  that  he  never  knew  Reyna  Del 
Mare,  and  never  heard  that  such  a  person  existed,  till  upon  the  death  of 
the  testator,  when  application  was  made  to  him  on  her  behalf,  to  know 
whether  she  was  entitled,  as  one  of  his  sisters,  to  anything  under  his  will. 
That  this  application  was  made  to  him  as  one  of  the  executors;  that  he 
afterwards  found,  from  the  information  he  received  of  her  from  the  family, 
that  she  had  changed  her  religion  when  young,  and  also  her  name,  to  that 
of  Maria  Hieronyma,  and  became  a  professed  nun  at  Genoa,  and  was  never 
married,  nor  had  any  child,  and  was  a  professed  nun  at  the  time  the  testa- 
tor made  his  will,  and  had  been  so  for  a  great  number  of  years;  that  he 
believes  the  plaintiffs  to  be  the  children  of  Rebecca  Del  Mare, 
[*44d]  and  that  Rebecca  was  the  sister  for  *whose  children  the  tesUtor 
meant  to  provide,  and  that  the  insertion  of  the  name  Reyna  was  a 
mistake,  and  that  the  testator  meant  to  have  inserted  Rebecca ;  and,  as 
the  reason  of  his  belief,  he  stated  several  conversations  with  testates  (3) 
as  to  his  will,  in  which  he  always  understood  that  the  nephews  and  nieces 
which  testator  meant  were  the  children  of  his  two  sisters  at  Leghorn,  and 
never  heard  testator  speak  of  having  a  sister  at  Genoa ;  and  that  the  te»* 
tator  corresponded  with  Samuel  Del  Mare,  the  father  of  plaintiffs,  and 
also  with  Estrella,  but  he  never  saw  any  letters  from  testator  to  Reyna,  or 
Maria  Hieronyma,  or  any  correspondence  between  her  and  testator, 
though  he  is  in  possession  of  the  papers,  d&c.  of  testator.  He  also  spoke 
of  the  residence  of  the  other  defendants,  the  children  of  Estrella  Jalfon, 
with  their  father  and  mother  at  Leghorn.  (3) 

Mr.  Lloyd,  and  Mr.  /VncA,  for  the  defendants,  contended,  that,  in  this 
case,  the  parol  evidence  ought  not  to  have  been  read.  By  the  gift  to  the 
children  of  the  testator's  sisters,  those  born  at  the  death  of  Um  testator 
would  have  taken ;  and  if  Reyna  had  any  children,  they  must  have  had 
shares. 

The  case  of  Pars&ns  v.  Parsons  (4)  does  not  apply  to  the  present : 
there  was,  in  that  case,  no  person  in  existence  of  the  name  of  Edward,  to 
take ;  but  it  was  in  evidence,  that  the  testator  used  to  call  Samuel  Ned. 
The  only  cases  in  which  parol  evidence  is  read,  are,  1st.  Where  it  is  given 
to  persons  by  wrong  names,  though  the  persons  who  are  intended,  exist; 
and  then  evicjence  is  read  to  show,  that  the  persons  claiming  were  in* 
tended.  2dly.  Where  there  are  two  persons  of  the  same  name,  as  in  the 
ease  put  in  Lord  Ck>ke'8  Reports,  5  Co.  68,  there  evidence  is  read  to  point 
out  which  was  the  person  intended.  Where  persons  are  called  by  wrong 
names,  it  is  sufficient  if  there  are  descriptions  to  point  them  out  This 
was  the  case  in  Bradwin  v.  Harpur ;  there  were  children  and  grand* 
children  to  whom  the  legacies  were  intended  to  be  given :  Mr.  Ambler, 
in  that  case,  cited  Beaumont  v.  Fell,  2  P.  Wms.  141,  where  it  was  in* 
aisted  there  was  no  such  person  as  the  one  named,  upon  which  the  Master 
of  the  Rolls  laid  great  stress.  Now  here  there  is  a  description  of  a  person 
who  coald  take.  In  Dowsett  v.  Sweety  Amb.  175,  the  gift  was  to  the  son 
and  daughter  of  William  Wicker ;  he  had  four  sons  and  one 
[*460]   daughter.    It  was  contended,  the  eldest  son  was  *meant  to  take, 

(3)  Althoaeh  Sir  Wflliam  Grant,  M.  R.,  observed,  in  Holmes  v,  Ctistance,  Ifi  Ve«.  9S1, 
that  [the  whole  effect  of]  the  evidence  in  the  principal  case  was  very  strong,  amounting  to  a 
high  deme  of  probability  that  the  testator  neant  his  sister  Rebecca,  the  substante  tit  the 
testator^s  declaratioss  to  that  effect  were  very  weak.  From  Sir  J.  Simeon's  contemporary 
0oc».  and  Bfr.  Hindi's  bn«f. 

(4)  1  Ves.  jnn.  266. 
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and  eTidence  was  offered ;  but  Lord  Hardwicke  would  not  admit  it,  and 
gave  the  whole  to  the  daughter.  (5) 

It  is  admitted,  that  here  the  parol  evidence  would  be  in  contradiction 
of  the  will.  In  the  case  of  Brawn  v.  Seboyn,  Lord  Talbot  refused  to 
admit  the  evidence  of  the  instructions,  being  different  from  the  will ; 
and  said  it  was  better  to  suffer  a  partial  mischief  than  a  general  in- 
convenience. 

In  the  present  case  there  was  a  person  who  bore  the  description  ;  she 
was  still  Reyna  Del  Mare :  the  change  of  name  was  only  an  addition, 
which  those  ladies  always  take.  She  might  have  sued  for  the  legacy,  if 
given  to  her ;  for  a  monk  or  nun  may  sue  here  for  a  legacy  by  their  own 
name;  profession  is  no  disability.  The  nun  might  be  released  from  her 
vows,  marry,  and  have  children. 

Mr.  Soticiiar^General,  in  reply.  The  part  of  the  case  of  Dowsttt  v. 
Bweei^  referred  to  in  the  note  of  Bradwin  v*  Harpur^  is  not  that  cited  b^ 
Mr.  Lloyd  ;  it  is  the  former  part  of  the  case  which  applies.  Here,  if 
Reyna  had  been  confirmed  by  the  name  of  Maria,  and  had  sued  for  the 
legacy,  she  must  have  shown  by  evidence,  that  her  name  had  been 
Reyna,  and  that  evidence  might  have  been  rebutted.  In  Parsons  v.  Par^ 
sons  there  was  no  such  person  as  Edward ;  so  here  there  was  no  such 
person  as  Reyna  Del  Mare;  there  is,  therefore,  a  latent  ambiguity,  as 
there  appears  to  be  no  Reyna  till  the  evidence  shows  that  Maria  Hiero- 
nyma  had  been  called  Reyna. 

Lord  Chancbllor  said,  part  of  the  policy  of  giving  persons  professed 
other  names  was,  that  they  might  not  interpose  in  the  world ;  but  any 
argument  from  a  child  being  baptized  by  one  name,  and  confirmed  by 
another,  would  not  apply  here. 

Here  the  testator  had  it  not  in  contemplation,  whether  his  sisters  had 
children  or  not,  at  the  time  of  making  his  will. 

The  time  of  distribution  goes  but  a  very  little  way  toward  discovering  the 
intention  of  the  testator;  it  would  be  doubtful,  in  such  a  case,  whether  it 
should  be  confined  to  the  time  of  the  death,  or  whether  what  appeared  to 
be  his  general  intent  could  not  be  let  in. 

*He  takes  no  notice,  in  his  will,  of  Reyna  being  confined  in  a  [*451] 
monastery ;  there  is  no  intimation  of  his  intention  of  excluding  her  ; 
which  there  probably  would,  had  he  intended  it.     I  am  sufficiently  satis- 
fied he  knew  of  Rebecca^s  family. 

The  cause  stood  over,  and,  on  a  subsequent  day, 

Mr.  Solicitor-General^  on  the  part  of  the  plaintiffs,  applied  to  the  Court 
for  a  reference  to  the  Master,  for  the  purpose  of  an  inquiry  as  to  further 
evidence  in  support  of  the  testator's  intent. 

Lord  Crancellor.  I  have  duly  considered  of  this  case,  and  am  of 
opinion,  that  the  evidence  is  not  sufficient  to  induce  me  to  presume,  that 
the  testator  meant  his  sister  Rebecca  instead  of  Reyna ;  therefore  the 
bill  must  be  dismissed,  (a) 

(B)  Lord  Hardwicke*!  rajection  of  the  cTidence,  in  Dowset  v.  Sweet,  leeinB  very  question* 
able.  See  1  Roper  oo  Leg.  144.  Lord  Tharlow's  obserraUons  with  reierenoe  to  it,  in  the 
oootemporary  report,  in  1  Yes.  jun.  416|  are  as  foUows :  — 

"  It  is  almost^impossihle  to  say  that,  if  there  is  a  bequest  to  the  son  and  daoghter  of  one 
who,  at  the  time  or  the  bequest,  nas  four  sons  and  a  daughter,  there  is  not  such  a  dissonance 
between  the  state  of  the  facts  and  of  the  bequest,  as  to  let  in  satisfactory  eTidence  that  one 
son  was  meant ;  for  it  is  dear  he  meant  one.  It  is  within  ail  the  rules  of  latent  ambi- 
gaities ;  therefore  I  fancy  the  Court,  in  that  case  of  Dowset  v.  Sweet,  went  upon  the  ground 
toat  the  evidence  was  not  sufficient  to  show  the  intention,  and  then  it  became  uncertain.** 
See  also  Careless  v.  Careless,  1  Meriv.  334,  et  seq. 

(a)  See  Wigram  on  Bxtrin.  Ev.  Prop.  3,  pi.  M,  et  seq. ;  Prop.  6,  pi.  Iftl ;  Hunt  9.  Hort, 
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ante,  31 1 ,  313,  and  note ;  3  Phil.  Et.  (Cowen  &  HiU't  notes)  1384, 1385, 1386 ;  1  Story,  Eq. 
Jur.  ch.  6.  f  180. 

[So  in  Andrews  «.  Dobsoo,  1  Cos,  42f ,  where  a  legacy  was  given  to  **  James,  the  son  oT 
Thomas  A.,"  and  there  was  no  such  person,  the  Coart  woold  not  admit  parol  OTidence  to 
show  that  it  was  meant  for  "  Thomas,  the  son  of  James  A."  Bat  in  mair^  cases  of  wrong 
or  imperfect  descriptions  of  legatees,  parol  evidence  has  been  admitted,  tiussey  v.  Berkley, 
2  Eden,  194  :  Parsons  v.  Parsons,  cit.  sup.  ;  Abbot  v.  Massie,  3  Yes.  148  ;  Smith  v.  Coney, 
6  Ves.  43 ;  Careless  v.  Careless,  1  Meriv.  384.  That  a  blank  cannot  be  supplied  by  evi- 
dence, vide  Hunt  v.  Hort,  ante,  311,  but  that  a  blank  for  a  christian  name  may,  Price  «. 
Page,  4  Ves.  680.  A  great  number  of  cases  upon  this  subject  are  collected  in  the  Editor'a 
notes  to  Stephenson  v.  Heathcole,  1  Eden,  38,  and  Fonnereau  v.  Po3rntz,  ante,  vol.  i.  472. 
In  Fox  V.  Collins,  2  Elden,  107,  there  were  two  specific  legatees  of  tbe  same  name,  to  one  of 
whom  the  residue  was  bequeathed.  Lord  Northmgton  collected  from  the  general  intent  ap- 
parent on  the  face  of  the  will,  without  parol  evidence^  which  it  was  intended  for.  That  an 
maoeurate  superadded  description  of  objects  will  not  vitiate  if  they  are  in  other  respects  cot* 
rectly  described,  vide  Standen  v.  Standen,  2  Ves.  jun.  589 ;  affirmed  in  Dom.  Proc.  6  Bro. 
P.  C.  ed.  Toml.  193  ;  Kennett  v.  Abbott,  4  Ves.  808  ;  Smith  v.  Campbell,  Coop.  Ch.  Rep. 
278,  unless  there  be  fraud,  from  whence  it  may  be  presumed  that  if  known,  the  legacy  would 
not  have  been  given.  As  to  false  allegations  and  superadded  descriptions  of  property  in  a 
devise,  or  in  a  grant,  vide  Roe  v.  Vernon,  6  East,  64,  and  the  several  cases  there  cited  ;  tbe 
distinction  beinff,  that  when  the  particular  thing  is  once  sufficiently  ascertained,  the  addition  of 
a  fidse  or  nustaaen  allegation,  will  not  frustrate  it,  but  where  it  is  in  general  terms,  the  addi- 
tion of  a  particular  circumsUnoe  will  operate  by  way  of  restriction  and  modification.  Vide 
also  Williams  v,  Williams,  ante,  vol.  ii.  87  ;  Whitfield  v.  Clement,  1  Meriv.  402.  —  Eden,] 


BuRT  V.  Barlow  [Baruam]. 
(No  Entry  on  this  Occasion.) 

Bond  given  for  a  certain  sum.  which  was  calculated  to  be  the  amount  of  a  residue  of  a  per- 
sonal estate,  it  turns  out  tne  sum  is  miscalculated :  bill  to  have  the  bond  considered  as  a 
security  only  for  the  real  sum,  dismissed.  (1) 

Blbncow  being  seised  of  real  and  possessed  of  persona!  estate,  made 
his  will,  dated  13tb  October,  1774,  duly  attested  for  passing  real  property, 
and  thereby,  after  directing  the  payment  of  debts,  he  gave  and  devised 
all  his  real  estates  to  his  wife,  Anne  Blencow  (since  deceased),  and  her 
assigns,  during  her  natural  life,  remainder  to  his  sister,  Margaret  Boyce 
(deceased),  for  life;  and,  after  her  decease,  he  directed  his  estate  to  be 
divided  into  four  parts,  and  devised  one  undivided  fourth  part  thereof  to 
his  niece  Catherine  Burt,  the  plaintifT's  late  mother  (deceased),  for  life, 
remainder  to  trustees  to  preserve  contingent  remainders,  remainder  to 
her  first  and  other  sons  in  tail  male,  with  remainders  over.  And  as  to, 
for,  and  concerning  the  residue  of  his  personal  estate,  the  testator  willed 
that  an  inventory  should  be  taken  of  the  same  by  his  executors  and 
executrix,  and  exhibited  in  the  Ecclesiastical  Court;  and  he  gave  his  said 
wife  Anne  Blencow  the  use,  but  not  the  property,  of  his  said  personal 
estate  for  life ;  remainder  to  his  sister,  Margaret  Boyce,  for  life ;  and  after  her 
decease  he  gave  and  bequeathed  his  said  personal  estate  unto  and  among 
all  and  singular  his  nephews  and  nieces,  namely,  James  Smith,  the  said 
Catherine  Burt,  plaintiff  ^s  said  late  mother,  Elizabeth  Willis,  and 
[*452]  Mary  Boyce,  equally  to  be  divided  between  *them,  share  and 
share  alike,  at  their  respective  ages  of  twenty-one  years;  and 
testator  appointed  his  wife  and  others  executors  and  executrix  of  his 
said  will. 

fl)  This  was  milike  the  cases  of  narties  acting  under  a  thorough  misconception  of  their 
rigiits.  or  of  the  probable  amount  or  the  value  of  them,  as  in  Cocking  v.  Pratt,  I  Ves.  400, 
and  Supplement  to  Ve».  sen.  176,  et  seq. ;  Bingham  v,  Bingham,  1  ves.  126,  and  Supple- 
ment, 79 ;  Ramsden  v.  Hilton,  2  Ves.  304  ;  Supplement,  360 ;  Evans  v.  Llewellyn,  antea,  2 
vol.  160,  and  1  Cos,  383.    See  per  Lord  Thurlow,  postea,  454. 
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Blencow  died  without  revoking  this  will,  and  the  widow  and  executors 
proved  the  will,  possessed  assets,  and  paid  the  debts ;  and  the  surplus  of 
the  personal  estate  amounted  to  1 140/.  only,  though  it  was  supposed  at 
the  testator's  death  that  there  would  be  a  surplus  amounting  to  2400/.  at 
least. 

Anne  Blencow,  and  Margaret  Boyce,  are  since  deceased. 

Catherine  Burt  had  two  children,  the  plaintiff  and  Elizabeth,  who  some 
years  ago  intermarried  with  the  defendant,  Barlow  ;  and  Catherine  Burt 
considering  that  the  plaintiff  would  be  entitled,  at  her  death  (she  surviv- 
ing Anne  Blencow  and  Margaret  Boyce),  to  a  fourth  part  of  the  testa- 
tor's  real  estate,  which  she  conceived  to  be  nearly  equal  to  one  fourth  of 
the  personal  estate,  which  she  (Catherine  Burt)  would  be  entitled  to  on 
the  death  of  the  said  Anne  Blencow  and  Margaret  Boyce,  proposed  to 
secure  to  said  William  Barlow  the  fourth  part  of  the  said  personal  estate, 
which  it  was  supposed  would  amount  to  about  600/.,  and  executed  a  bond^ 
by  which  she  bound  herself  and  her  heirs,  &c.,  in  the  penal  sum  of  1200/. 
with  a  condition,  reciting  the  will  and  death  of  John  Blencow,  and  that 
it  had  been  computed  the  proportionable  part  of  the  residuum  of  his  per- 
sonal estate,  to  which  she  (Catherine  Burt)  would  be  entitled,  on  the 
decease  of  the  survivors  of  Anne  Blencow  and  Margaret  Boyce,  would 
amount  to  the  sum  of  600/.,  and  also  reciting  that  the  said  Catherine  Burt 
had  agreed  with  the  defendant  Bar  [ham],  who  had  married  Elizabeth  her 
daughter,  that  in  order  to  make  him  certain  of  receiving  a  proportion- 
able share  of  the  estate  of  the  said  John  Blencow,  she  should  enter  into  a 
bond  to  pay  him  the  sum  of  600/.,  within  three  months  after  the  death  of 
the  survivors  of  them  the  said  Anne  Blencow,  Margaret  Boyce,  and 
Catherine  Burt :  the  condition  of  the  bond  was,  that  the  heirs,  executors, 
or  administrators  of  Catherine  Burt,  should  pay  unto  defendant  Barlow, 
his  executors,  or  administrators,  such  sum  of  600/. 

Catherine  Burt  survived  Anne  Blencow  and  Margaret  Boyce,  but  died 
1 1th  May,  1782,  having  first  made  her  will,  and  appointed  the 
plaintiff  sole  executor,  and  thereby  (as  appeared  by  the  ^defend-  [*453] 
ant's  answer),  after  taking  notice  of  said  bond,  gave  to  the  defend- 
ant the  said  sum  of  600/.  The  plaintiff  proved  the  will,  and  possessed 
himself  of  the  estate  and  effects,  and  among  other  things  of  285/.  being 
the  whole  of  her  fourth  part  of  the  residue  of  the  said  John  Blencow's 
personal  estate,  and,  upon  application  from  defendant  Bar[ham],  to  pay 
him  the  sum  of  600/.  secured  by  the  bond,  informed  him  that  the  fourth 
part  of  Blencow's  estate  amounted  only  to  such  sum  of  285/.,  and  that  it 
was  the  intention  of  Catherine  Burt,  only,  to  secure  by  the  said  bond, 
payment  of  the  amount  of  the  fourth  of  such  residue,  and  offered  to  pay 
him  such  sum ;  and  upon  his  refusal,  offered  to  have  his,  plaintiff's,  fourth 
part  of  the  real  estate  (to  which  he  was  entitled  under  Blencow's  will,  as 
tenant  in  tail,  and  of  which  he  had  suffered  a  recovery)  valued,  and  to 
have  the  value  thereof  added  to  the  said  sum  of  285/.,  and  then  to  divide 
the  whole  produce  equally  between  them,  which  the  defendant  Bar[ham] 
also  refused,  and  commenced  an  action,  in  the  Court  of  King's  Bench, 
against  plaintiff,  as^executor  of  said  Catherine  Burt,  upon  the  bond ;  where- 
upon the  plaintiff  filed  the  present  bill,  charging  that  the  bond  was  only 
given  in  order  to  secure  such  sum  as  the  fourth  part  of  the  residue  of  the 
testator  John  Blencow's  personal  estate  should  produce ;  and  that  such 
share  had  produced  285/.  only,  and  praying  that  the  condition  of  the 
bond  might  be  rectified  and  made  according  to  the  intention  of  said 
Catherine  Burt,  and  defendant  Barlow  be  decreed  to  deliver  the  same  up 
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to  be  cancelled,  oil  payment  of  285/.,  and  in  the  mean  time  he  might  be 
restrained  by  injunction  from  proceeding  in  the  action. 

The  defendant  pat  in  an  answer,  by  which  he  insisted  that  the  bond 
was  gi?en  to  secure  him  at  all  events  the  sum  of  600/.,  but  admitted  it 
was  understood  at  the  time,  that  Catherine  Burt's  share  of  the  residuary 
estate  of  the  testator  would  amount  to  that  sum. 

Mr.  Mitford,  This  bill  is  brought  to  have  the  sum  rectified,  the  plain- 
tiff  insisting,  that  it  was  a  mistake  in  the  calculation  of  the  testator's 
property ;  and,  being  a  voluntary  bond,  the  Court  ought  to  admit  evidence 
of  this  miscalculation,  and  rectify  it. 

This  instrument  must  be  made  conformable  to  the  intention  of  the 
parties.  There  is  express  evidence  of  the  instrument  itself, 
[*454]  *which,  upon  the  face  of  it,  in  fact,  gave  to  the  party  interested  in 
it  the  value  of  the  property  she  should  be  entitled  to.  It  was  not 
a  liquidated  sum,  being  supposed  to  be  600/.  or  thereabouts.  A  volun- 
tary  instrument,  executed  for  no  other  purpose  than  that  of  securing  her 
son-in-law's  share.  If  it  was  a  bond  for  valuable  consideration,  it  is  clear, 
that,  according  to  the  principles  of  former  decisions,  this  evidence  ought  to 
be  received,  and  the  mistake  rectified:  it  has  been  so' held  in  cases  of 
policies,  and  the  principle  is  particularly  laid  down  and  acknowledged  by 
Lord  Hardwicke  in  Henkle  v.  The  Royal  Exchange  Assurance  Company^ 
1  Vesey,  317,  who  says  there  is  no  doubt  this  Court  will  relieve  against 
mistakes  in  written  contracts,  as-  well  as  against  fraud,  upon  proper  proof. 
Your  Lordship  held  the  same  doctrine  in  Taylor  v.  Rudd^  25th  June» 
1785.  That  was  a  case,  in  which  there  had  been  a  mistake  in  fact,  as 
well  as  law,  observing,  that  such  a  mistake  might  be  rectified  by  parol 
evidence,  but  care  must  be  taken  to  establish  proof  of  the  mistake,  which, 
in  that  case,  was  not  done ;  this  is  in  nature  of  an  instrument  for  the 
purpose  of  the  parent's  securing  a  provision  for  her  child.  The  obligor 
had  no  other  object  in  view  than  to  secure  to  her  son-in-law  this  propor- 
tionable share.  The  evidence  we  have  to  offer  is,  that  the  plaintiff  has 
absolutely  received  no  more  than  the  sum  of  285/.,  as  the  whole  value  of  the 
personal  estate ;  and  therefore  it  ought  to  be  admitted,  and  the  mistake  in 
this  bond  rectified. 

Lord  Chancellor.  You  have  no  distinct  evidence  of  the  mistake;  had 
the  party  acted  upon  the  idea  of  a  general  speculation,  and  you  had 
offered  evidence  to  show  what  the  intention  of  the  party  was,  perhaps 
such  a  bond  as  this  mi^ht  have  been  rectified.  Supposing  it  had  turned 
out  to  have  been  more  mstead  of  less,  you  would  also  have  claimed  that 
surplus.  No  case  touches  this  point.  (2)  It  is  not  like  that  of  the  son 
being  deceived  in  the  property,  and  who  had  stated  to  his  mother  thai 
there  were  2000/.  in  the  Bank,  and  she  had,  in  consequence  of  his  8tato> 
ment,  secured  that  sum,  and  afterwards  it  appeared  that  there  was  no 
such  sum.  (a) 

Bill  dismissed. 

(2)  Vide  note  (1),  intea,  p.  451. 

(a)  See  1  Story,  ¥^.  Jar.  ch.  6^  f  124,  and  note ;  f  163,  and  notes ;  Imham  v.  Child,  1  Bro. 
C.  C.  94,  and  notes  and  cases  cited ;  Rich  v.  Jackson,  4  Bro.  C.  C.  519,  and  cases  cited. 
See  particularly  Portmore  v.  Morris,  2  Bro.  C.  C.  219,  and  notes  ;  Pember  v.  Mathers,  1 
Bro.  C.  C.  54,  and  note  (a)  at  the  end  of  the  case,  in  reference  to  rectifying  mistakes  in 
written  contracts. 
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*Bal[d]wtn  v.  Johnson.  [*466] 

(Reg.  Lib.  1791.  A.  fol.  117.) 

EzecQtort  divide  a  part  of  their  testator's  property,  but  lodge  a  sum  in  the  funds  for  securing 
the  payment  of  an  annuity ;  as  to  this  they  are  joint-tenants,  and  it  shall  surriTe  upon  the 
death  of  one,  to  the  other.  (1) 

This  bill  prayed,  that  the  defendant  Johnson  might  transfer  the  sum  of 
500/.  4  per  cent,  annuities,  into  the  names  of  himself  and  the  plaintiffs, 
or  such  other  person  as  the  Court  should  think  proper,  that  the  same 
might  be  secured,  so  as  to  answer  the  annuity  of  20L  to  Mary  Stone, 
during  her  life ;  and  that  upon  her  death  the  plaintiffs  as  executors  of  the 
testator  James  M arye,  who  was  joint  executor  in  the  will  and  codicil  of 
J.  Harford,  might  receive  and  enjoy  the  benefit  of  one  moiety  thereof. 
It  stated,  that  the  testator  J.  Harford,  by  his  will  dated  7th  September, 
1787,  after  devising  all  his  real  estates  as  therein  mentioned,  gave  to 
Mary  Stone  an  annuity  of  20/.  payable  out  of  his  personal  estate,  and  ap- 
pointed the  defendant  Johnson  executor ;  that  he  added  a  codicil  thereto, 
whereby  he  appointed  James  Marye  joint  executor  with  the  defendant 
Johnson ;  that  upon  his  death  Johnson  and  Marye  proved  the  will  and 
codicil,  and  possessed  the  testator's  assets,  and  that,  after  payment  of  the 
testator's  debts  and  legacies,  there  remained  500/.  4  per  cent,  bank  annui- 
ties still  standing  in  the  testator's  name,  and  which  the  bill  charged,  was 
set  apart  to  answer  and  pay  the  said  annuity  of  20/.  to  Mary  Stone  during 
her  life,  and  the  dividends  and  interest  have  been  accordingly  paid  to  her. 
That  the  testator  did  not  dispose  of  the  residue,  and  that  consequently 
the  two  executors  became  entitled  thereto,  equally,  share  and  share  alike, 
and  particularly  to  the  sum  of  500/.  subject  to  the  annuity  of  20/.,  that 
Mary  Stone  as  the  sole  next  of  kin,  had  executed  a  release  to  the  execu- 
tors, Johnson  and  Marye. 

That  James  Marye  is  deceased,  having  by  his  will  appointed  the  plain- 
tiffs executors  thereof;  and  they,  as  his  representatives,  claim  one  moiety 
of  the  said  500/.,  subject  to  the  payment  of  the  annuity  for  the  life  of 
Mary  Stone,  insisting  that  the  said  James  Marye  and  Johnson,  though 
they  might  have  been  joint-tenants  of  such  residue,  the  same  had  been 
severed  by  the  said  James  Marye  and  Johnson,  for  that  the  defendant 
Johnson  and  the  said  James  Marye  did  transfer  300/.  4  per  cent,  bank 
annuities,  part  of  the  residue  of  the  testator's  personal  estate,  to  the  de- 
fendant Johnson,  and  the  like  sum,  other  part  of  such  residue,  to 
the  said  James  Marye,  and  also  350/.  East  India  annuities,  other 
*part  of  the  residue  of  the  testator ^s  personal  estate  to  the  defend-  [*456] 
ant  Johnson,  and  the  like  sum,  other  part  thereof  to  the  said 
James  Marye ;  and,  therefore,  that  the  said  James  Marye  and  the  de- 
fendants were  entitled  to  the  said  500/.  4  per  cent,  bank  annuities,  as 
tenants  in  common,  in  consequence  of  such  severance. 

Mr.  Solicitor-General.  This  jointp-tenancy  has  been  severed  by  the 
transfer  of  several  parts  of  the  residue  to  the  defendant  Johnson  and 
Marye,  being  distributed  in  equal  shares  between  the  executors,  who 
likewise  joined  in  appropriating  this  sum  of  500/.  for  this  annuity  of  20/. 
to  Mary  Stone.    These  4^ircum8tance8  clearly  amount  to  a  severance ; 

(1)  Vide  S.  P.  Frewen  «.  Relfe.  antea,  2  vol.  220,  et  seq.  with  the  references  in  the  Edi- 
tor's notes  \  as  also  White  p.  Williams,  3  Ves.  &  Beam.  72,  75. 
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and  the  plaintifTs  have  a  right  to  have  this  fund  secured  for  his  benefit, 
subject  to  the  annuity  of  Mary  Stone. 

Lord  Chancellor.  You  come  to  divide  this  sum,  because  you  have 
divided  the  other  parts  of  the  residue.  There  is  nothing  in  it :  I  must 
dismiss  the  bill  with  costs. 

Mr.  Lloyd,  on  the  other  side.  As  to  the  severance  of  the  whole  resi* 
due,  that  cannot  extend  to  this  500?.,  as  nothing  more  was  done  than  to 
let  it  continue  in  the  testator's  name  for  the  payment  of  the  annuity. 
Where  two  jointpienants  have  made  a  division  of  some  part  of  the  prop- 
erty, that  act  cannot  make  any  alteration  or  amount  to  a  severance,  as  to 
what  may  still  remain.  Witting  v.  Baxnty  3  Wms.  113,  there  the  Court 
held  it  to  survive,  except  as  to  what  had  been  actually  divided.  Frtwen 
V.  Rtlfe  (ante,  vol.  ii.  p.  220). 

Lord  Chancellor.  It  seems  to  have  been  the  mutual  wish  of  both 
parties  to  run  the  hazard  of  survivorship  as  to  this  sum  of  money. 

Mr.  Solicitor-General,  The  difference  between  the  cases  cited  and 
this,  is,  that  here  the  executors  did  actually  divide  all  they  could  possibly 
touch ;  they  were  obliged  to  let  this  sum  remain,  to  answer  the  annuity ; 
every  sixpence  capable  of  division  was  divided.  There  is  a  clear  equity 
to  sustain  the  bill,  if  it  is  for  nothing  more  than  to  secure  this  annuity, 
though  we  cannot  deny  that  the  annuitant  is  not  a  party.  {HaU  v.  l>t^6y ,] 
3  Brown's  Pari.  Cases,  224,  (2)  is  a  strong  case  of  severance,  Cro. 
[•457]  £1.  33;  1  Salkeld,  158.  This  20/.  a  year  is  a  "^charge  upon  the 
whole  residue,  and  the  executors  leaving  this  sum  to  answer  the 
annuity,  affords  a  strong  circumstance  of  intention  to  show  they  did  not 
mean  it  should  survive  :  it  is  stated  in  the  answer,  that  this  sum  was  so 
appropriated  by  them. 

Lord  Chancellor  was  then  inclined  to  direct  the  fund  to  be  paid  into 
Court,  and  that  the  annuity  should  be  paid  to  Mary  Stone,  with  liberty  for 
the  parties  to  apply  upon  her  death  :  but,  after  some  opposition  from  Mr. 
Lloyd,  he  at  length  dismissed  the  bill  with  costs,  (a) 

(2)  And  in  the  8to  ed.  677. 

(a)  See  1  Williami,  Ex.  Pt.  2,  B.  4,  ch.  1,  p.  693  :  2  ib.  Ft.  8.  B.  3,  ch.  6,  f  I  j>.  893; 
Frewen  v.  Relfe,  2  Bro.  C.  C.  220,  and  cases  cited ;  White  «.  Williams.  3  Yes.  &.  Bea.  78. 

[The  question  of  seTerance  was  venr  elaborately  discussed  by  Lord  Eldon,  in  Jackson  v. 
Jackson,  9  Ves.  691^  in  which  his  Lordship,  upon  an  appeal  from  a  decree  at  the  Rolls,  7 
Yes.  635,  was  of  opmion,  that  though  the  residuary  legatees  took  as  joint-tenants  leasehold 
and  personal  estate  embarked  in  trade,  yet  that  upon  all  the  circumstances  and  the  transac- 
tions of  tweWe  years,  a  seTerance  was  to  be  implied.  Yide  also  Swaine  v.  Burton,  16  Yes. 
370.  For  the  cases  upon  the  subject  of  executors  taking  as  joint-tenants,  vide  Perkins  «. 
Bayntun,  ante,  toI.  i.  118,  and  Frewen  v.  Relfe,  White  p.  Williams,  ubi  supra.  —  EdenJ] 
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Hankey  v.  Garrat. 


[Vide  S.  C.  1  Yes.  jan.  S36.1    FMr.  J.  Bailer,  Maater  Halfoid,  and  Master  Ord, 
fox  the  Lord  Chaaoellor] 

(Reg.  Lib.  1791.  A.  fd.  141.  b.) 

MHiere  there  is  a  joiat  oommiasioQ  agmioet  partnen,  and  a  sepaiate  commisskNi  against  one, 
the  assignees,  having  taken  possession  of  the  whole  fund,  must  divide  it  amonjg  the  joint 
creditors ;  and  the  separate  bond-creditors  of  the  other  partner  cannot  claim  against 
•■--Ti.  (I)  I—  -o 


WooLDRiBOB  and  Kelly  were  partners  in  trade,  and  failed  in  1777 ;  and, 
Kelly  then  residing  in  the  Danish  island  of  St.  Thomas,  a  commission  of 
bankruptcy  was  issued,  dated  10th  July,  1777,  against  Wooldridge,  by 
the  description  of  Thomas  Wooldridge,  of  the  Crescent,  London,  merchant, 
in  partnership  with  Henry  Kelly,  late  of  the  same  place,  merchant :  Hol- 
land Pope  and  John  Hawkins  were  chosen  assignees.  Pope  died  soon 
after,  and  Hawkins  became  insolvent  in  1779.  In  1780,  the  defendants^ 
Garrat  and  Rowlatt,  were  chosen  assignees,  and  received  from  Pope^s 
representatives  and  firom  Hawkins  a  considerable  sum  of  monej  arising 
from  the  joint  property  of  Wooldridge  and  Kelly. 

Afterwards  an  action  was  brought  against  Kelly,  on  which  he  was  out- 
lawed, and  a  joint  commission  was  issued  against  both  (though  Kelly  was 
abroad,  and  had  committed  no  act  of  bankruptcy),  but  this  outlawry  was 
afterwards  reversed,  and  the  commission  superseded. 

The  assignees  having  in  their  hands  'about  3000/.  or  4000/.,  in  April, 
1784,  and  in  December,  1787,  petitions  were  presented  by  joint  creditors^ 
praying  for  a  dividend  ;  in  consequence  of  which,  and  an  order  for  that 
purpose,  the  commissioners  ordered  a  dividend  of  Is.  in  the  pound  to  be 
paid  out  of  the  separate  effects  of  Wooldridge,  and  out  of  a  moiety  of  the 
joint  effects  of  Wooldridge  and  Kelly ;  but  refused  to  divide  the 
other  *moiety  of  the  joint  effects,  conceiving  that  their  jurisdiction  [*458] 
did  not  extend  to  it. 

A  few  months  after,  the  assignees  having  received  between  2  and 
3000/.  more,  another  petition  was  presented  for  the  purpose  of  obtaining 
Lord  Chancellor's  order  for  the  division  of  the  whole,  which  came  on  to 
be  heard  in  January,  1789,  when  his  Lordship  being  of  opinion,  that  he 
«ould  not  make  such  order  on  a  petition,  recommended  that  a  bill  should 
be  filed,  and  dismissed  the  petition. 

In  consequence  of  this,  the  present  bill  was  filed,  31st  January,  1789, 
and  after  several  delays  and  answers  put  in,  fexceptions  taken,  &c.,  final 
answers  came  in  20th  January,  1790,  by  which  they  admitted  the  sums 
come  to  their  hands,  but,  with  req>ect  to  the  uses  made  of  them  from  time 
to  time  (which  was  particularly  interrogated  to  in  the  bill),  Garrat  ad- 
mitted the  money  in  his  hands  had  been  lent  to  his  partners,  and  that  he 
was  paid  interest  for  it  at  five  per  cent  to  the  amount  of  695/.  lis.  9d.; 
Rowlatt  said  he  had  also  lent  the  money  he  received  to  his  partnership, 
but  had  been  paid  no  interest  for  it 

After  the  original  bill  filed,  Kelly  died,  leaving  his  sister,  Mra.  Wool- 

(1)  Vide  Christ.  Bank.  L.  2  vol.  67,  66, 11  Yes.  86.  Per  Sir  William  Grant,  M.  R.,  ia 
Bverett  v.  Backhoase,  10  Vet.  93 ;  Cooke's  B.  L.  261  (6th  ed.  and  247, 6th  ed.).  At  to  joint 
creditors  coming  in  under  a  sepaiate  commission,  see  the  Editor's  note  to  Ex  parte  Cobnam, 
antea,  I  vol?  676|  and  Ex  purte  Janson,  3  Madd.  Rep.  229.  The  above  arrangement  is 
now  generally  enected  upon  petition  only.  See  Cooke,  B.  L.  ubi  supra,  and  the  other 
Teierences. 
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dridge  (the  widow  of  Wooldridge,  who  was  also  dead),  his  nearest  relation, 
who  administered  to  him ;  and  the  bill  being  amended,  and  she  made  a 
party,  by  her  answer  claimed  the  property  in  question,  as  his  representa- 
tive, and  also  as  a  bond  creditor. 

The  cause  coming  on  to  be  heard  in  Michaelmas  term,  1790, 

Mr.  Hardinge,  for  the  plaintiffs. 

There  are  two  questions, 

1st.  Whether  the  assignees  can  compel  the  administratrix  to  pay  the 
joint  estate  to  them. 

2d.  Whether  a  separate  bond  creditor  can  come  in  before  the  joint 
creditors  are  paid. 

In  the  present  case  the  joint  estate  has  been  applied  by  the  assignees 
for  their  own  benefit.  This  is  a  clear  ground  tor  interest  at  the  usual 
rate  :  for  it  has  been  determined,  that  wherever  trustees  have  made  use  of 
trust-money,  they  shall  pay  interest  for  it,  at  the  usual  rate ;  with- 
[*459]  out  reference  to  what  interest  *they  have  actually  made  :  and  the 
delay  used  in  this  case  will  be  a  sufficient  reason  for  the  defend- 
ants to  pay  the  costs. 

The  assignees  objected  to  any  dividend  beyond  the  moiety  of  the  joint 
effects ;  the  bill  prays  a  division  of  the  whole  fund. 

Here  is  a  joint  fund  got  into  the  hands  of  separate  assignees ;  out  of 
whose  hands  it  cannot  be  taken,  but  by  the  joint  creditors. 

Mrs.  Wooldridge  claims  it  for  the  purpose  of  paying  Kelly's  separate 
creditors ;  so  that  it  is  a  question  between  the  joint  and  separate  credi- 
tors. It  so  happens,  that  one  of  the  separate  creditors  is  administratrix; 
but  the  only  effect  that  can  have,  is  between  her  and  the  other  specialty 
separate  creditors. 

Then  it  is  Kelly,  by  his  administratrix,  claiming  against  the  joint  credi- 
tors. 

What  is  a  partnership  ?  Partners  are  joint-tenants  of  the  joint  fund ; 
the  consequence  is,  that  one  can  retain  the  whole  fund ;  the  one  has  no 
claim  on  the  other  but  upon  the  settlement  of  accounts,  jpbx  v.  Hanbury^ 
Cowp.  448  ;  Smith  v.  De  Sylva,  Cowp,  469. 

Suppose  Wooldridge  had  paid  the  joint  debts  out  of  the  fund,  Kelly 
could  not  have  recovered  but  on  an  account. 

As  between  a  surviving  partner  and  the  representative  of  the  deceased 
partner,  the  survivor  at  Taw  has  the  whole  right,  though  he  is  a  trustee  ; 
but  he  acts  fairly  if  he  pays  all  the  joint  debts,  and  pays  over  a  moiety  of 
the  surplus. 

Here  the  assignees  are  tenants  in  common  of  one  moiety,  and,  by 
chance,  they  have  the  other  moiety  in  their  possession,  but  they  must  pay 
it  to  the  joint  creditors,  as  appears  by  the  principles  laid  down  in  West  v. 
Skip^  I  Vesey,  242.  There  is  no  case  in  the  books  in  point  with  this, 
but  the  principle  is  laid  down  in  several  cases.  In  Qoss  v.  Dufrtsnoy^ 
stated  1  Cooke's  Bankrupt  Law,  289,  the  partnership  debts  were  ordered 
to  be  first  paid. 

Mr.  Solicitor-General^  and  Mr.  Mansfield,  for  the  assignees.  The 
commission  was,  to  all  intents,  a  separate  commission,  but  joint  debts 

were  proved  under  it. 
[*460]      ^Kelly's  moiety  of  the  joint  fund,  is  a  fund  not  to  be  distributed 
under  the  bankruptcy.    If  Kelly  had  received  Uie  moiety,  and  paid 
separate  creditors  with  it,  the  payment  would  be  good. 

There  is  a  real  difficulty,  in  this  case,  as  to  Kelly's  moiety  of  the  fund. 
The  assignees  have  distributed  the  moiety  among  the  creditors,  but  did 
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not  think  theroseWes  entitled  to  distribute  the  remaining  moiety  daring 
Kelly's  life.  It  was  Kelly's  money  in  their  hands,  and  he  could  not 
have  made  them  pay  interest,  as  they  were  only  his  simple  contract 
creditors.  They  were  persons  not  interested  (being  not  even  creditors), 
appointed  by  the  creditors  to  get  in  the  fund,  and  have  kept  the  money 
by  necessity ;  they  ought  not,  therefore,  to  pay  interest ;  and,  as  the 
suit  was  made  necessary  by  the  doubts  entertained,  they  should  not  pay 
costs. 

Mr.  Graham,  rising  on  behalf  of  Mrs.  Wooldridge  the  administratrix, 
Lord  Chancellor  stopped  him,  saying  that  the  point  would  be  reserved  to 
him,  whether  the  separate  creditors  were  first  to  be  paid  out  of  the  moiety 
before  the  joint  creditors.  His  Lordship  said,  that  where  one  partner  is 
solvent,  and  the  other  bankrupt,  the  assignees  can  do  no  justice  without 
dividing  the  joint  estate  among  the  joint  creditors ;  for  they  are  joint- 
tenants  of  the  whole,  if  they  can  get  it  in. 

It  was  referred  to  the  Master,  to  take  an  account  of  the  joint  estate  of 
Wooldridge  and  Kelly,  and  of  the  separate  estate  of  Wooldridge  come  to 
the  hands  of  the  defendants  the  assignees,  and  to  the  hands  of  the  de* 
fendant  Susannah  Wooldridge,  as  administratrix  of  Kelly,  and  to  inquire 
whether  the  respective  partnerships  of  the  defendants  Garrat  and  Rowlatt, 
had  paid  them  any  interest  for  such  parts  of  the  estate  of  Wooldridge  and 
Kelly  as  came  to  their  hands,  and  that  they  should  be  charged  with  such 
interest,  and  that  the  Master  should  compute  interest  at  4  per  cent,  on 
the  rest  of  the  money  which  came  to  their  hands  from  the  time  of  their 
receiving  the  same ;  (2)  and  the  Master  was  to  inquire,  what  creditors  had 
sought  relief  under  Wooldridge's  commission,  and  which  of  them  were 
joint  creditors,  and  whether  any  of  the  joint  creditors'had  not  proved :  and 
his  Lordship  declared,  that  the  joint  creditors  of  Wooldridge  and  Kelly 
were  to  be  considered  as  creditors  on  their  joint  estate,  and  that 
the  assignees  should  *pay  the  3166/.  I65.  4^.,  admitted  to  be  in[*461] 
their  hands,  into  the  bank,  and  the  same  should  be  laid  out  in  trust 
in  the  cause;  and  reserved  further  directions,  till  the  Master  should  have 
made  his  report. 

Upon  the  29th  November,  the  Master  made  his  report,  and  thereby 
certified,  that  he  bad  taken  the  accounts  as  directed ;  and  that  it  was  ad- 
mitted before  him,  that  there  had  come  to  the  hands  of  defendants,  Garrat 
and  Rowlatt,  of  the  joint  estate  of  Wooldridge  and  Kelly  (including  a  sum  of 
450/.  I8s.  5c/.,  arising  from  the  separate  estate  of  Wooldridge  as  after 
mentioned)  the  sum  of  6764/.  15.  5</.,  and  that  they  had  expended,  on 
account  of  the  joint  estate,  sums  amounting  to  3199/.  135.  2</.,  which  lefl 
a  residue  in  their  hands  of  3564/.  8s.  2d.,  and  that  it  was  admitted,  there 
had  come  to  their  hands,  of  the  separate  estate  of  Wooldridge,  the  sum  of 
450/.  I85.  6d.,  which  made  part  of  the  money  received  by  the  defendants 
from  Pope  and  Hawkins,  the  former  assignees  of  Wooldridge,  and  which 
had  been  divided  among  the  creditors  who  had  proved  under  Wooldridge*B 
commission,  and  that  there  was  not  anything  remaining  in  the  hands  of 
the  defendants,  Garrat  and  Rowlatt,  of  the  separate  estate  of  Woold- 
ridge, except  five  Treasury  orders  of  100/.  each,  bearing  an  interest  of  3/. 
IO5.  per  annum,  taken  in  pursuance  of  the  acts  for  giving  relief  to  Amer- 
ican sufferers,  to  Susannah  Wooldridge,  and  the  defendants,  Garrat  and 
Rowlatt,  jointly ;  and  that  the  defendant,  Susannah,  had  not  in  her  pos" 
session  any  part  of  the  joint  or  separate  estate.  He  then  found  that  de- 
cs) Vide  Treves  r.  Townshend,  antea,  1  toI.  384,  and  the  Editor's  not^s. 
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fendants,  Garrat  and  Rowlatt,  had,  on  the  15th  of  March,  1701,  paid  the 
sum  of  3166/.  I65.  4d.  into  the  hank  (which  had  been  laid  out  in  the  pur- 
chase of  3897/.  125.  6d.  bank  three  per  cent,  annuities),  and  which  being 
deducted  out  of  the  balance  in  their  hands,  the  same  was  reduced  to 
397/.  lis.  lie/.,  and  it  was  admitted  before  the  Master  that  the  partner- 
ship in  which  the  defendant,  Garrat,  was  concerned,  had  paid  him 
interest  for  such  part  of  the  joint  estate  of  Wooldridge  and  KeJIj  as  had 
come  to  his  hands,  695/.  lOs.  9d,,  which  was  all  the  interest  made  by 
defendant,  Garrat,  of  the  joint  estate,  at  the  time  of  paying  the  money 
roto  the  bank ;  and  that  the  defendant,  Rowlatt,  had  been  paid,  from  the 
copartnership  in  which  he  was  concerned,  for  interest  on  such  part  of 
the  joint  estate  as  had  come  to  his  hands,  309/.  19s.  lOJ.,  which 
[*462]  was  all  the  interest  made  by  him,  at  *the  time  of  the  payment 
made  into  the  bank ;  and  be  certified  that  be  had  compiited 
interest  on  the  remaining  sum  of  397/.  lis.  lie/.,  the  balance  in  the 
hands  of  defendants,  Garrat  and  Rowlatt,  from  the  3d  March,  to  the 
29th  November,  and  the  same  amounted  to  11/.  Hs.  8d,,  and  that  he  had, 
in  the  third  schedule  to  his  report,  set  forth  an  account  what  joint  credi- 
tors had  proved  under  Wooldridge's  commission,  and  the  sum  proved  by 
each,  and  the  dividend  paid  to  each,  and  that  one  person  only  who  had 
not  before  proved,  Andrew  Verrier,  had  come  in  before  him  and  proved  a 
joint  debt  of  22/.  I9s,  6d.,  and  that  no  sums  of  money  (except  the  divi- 
dends) had  been  received  by  the  said  joint  creditors. 

The  cause  came  on  for  further  directions  on  the  Master's  report,  on 
the  8th  February,  before  Mr.  Justice  Buller,  sitting  for  the  Lord  Chan- 
cellor, when 

Mr.  Graham,  shortly  argued  on  the  part  of  Mrs.  Wooldridge,  that  she 
was  entitled  to  a  priority  with  respect  to  the  second  moiety  of  the  joint 
estate ;  and  that  the  assignees  could  only  divide  one  moiety  aoKMig  the 
joint  creditors,  but 

Mr.  Justice  Buller,  thought  the  assignees  must  administer  all  the  joint 
assets  in  payment  of  the  joint  creditors,  and  that  Mrs.  Wooldridge  had  no 
priority  against  them  ;  and,  therefore, 

Referred  it  back  to  the  Master,  to  tax  all  parties  their  costs,  and 
ordered  the  3897/.  125.  6d.,  standing  in  the  name  of  the  Accountant- 
General,  in  trust,  in  the  cause,  to  be  sold ;  and  that  the  money  to  arise 
from  the  sale,  tc^ther  with  the  cash  in  the  bank,  and  the  interest  upon 
the  3879/.  125.  6id,  until  the  sale,  should  be  paid  to  the  defendants,  Garrat 
and  Rowlatt,  the  assignees,  who  were  to  apply  the  same,  together  with 
the  1408/.  175.  2c/.  reported  due  from  them,  in  payment,  first  of  the  costs, 
and  then  to  divide  the  residue  pari  passu  among  the  creditors  named  in 
the  third  schedule  to  the  Master's  report,  and  to  Andrew  [Vezian],  a 
creditor  who  had  proved  a  debt  before  the  Master  ;  and,  by  consent,  it  was 
ordered  that  the  five  debentures  mentioned  in  the  report  to  be  in  the 
hands  of  the  assignees,  should  be  delivered  up  to  the  defendant,  Susan* 
Bah  Wooldridge.  (a) 

(a)  This  eauity  had  been  established  in  a  very  early  case,  Richardson  v.  Gooding,  2  Vem. 
293.  Lord  Eldon,  in  Barker  v.  Goodair,  1 1  Yes.  85,  alluding  to  its  beinr  the  practice  in  bank- 
fuptcy,  not  to  permit  ezecution  erea  by  a  joint  creditor,  bnt  to  distribute  the  joint  effects 
eTen  in  the  absence  of  the  solvent  paitner,  observed,  that  a  question  had  often  oocnned, 
whether  a  separate  creditor  taking  a  moiety  of  the  chattels  in  execution,  may  call  for  the 
sale  of  that  chattel,  and>divide  the  money ;  or  whether  the  Court  would  force  upon  him  the 
whole  account  of  the  partnership,  permitting  him  to  take  only  that  interest  which  the  partner 
his  debtor  would  have  been  entiUed  to  after  the  account.  The  extensive  terms  in  which 
this  doctrine  wa»  laid  down  by  the  Court  of  Bscbeqner,  in  TayWr  v.  Fields,  4  Yes.  397, 
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leeiDB  to  embrace  this  and  every  other  qnestioa  of  the  sort,  whkh  may  arise.  It  is  there 
said,  that,  whether  a  person  for  ▼aluable  considemtion  sells  bis  interest  in  the  partnership 
trade,  or  his  next  of  kin  or  executors  take  it  upon  his  death,  or  a  creditor  takes  it  in  execution, 
or  the  assignees  under  a  commission,  the  mode  makes  no  aifTerence  ;  but  in  all  those  cases 
the  application  of  the  rule  takes  place,  that  the  party  coming  in  the  right  of  the  partneri 
comes  into  nothing  more  than  an  interest  in  the  partnership,  which  cannot  be  tangible,  can- 
not be  made  available,  or  be  delivered,  but  under  an  account  between  the  partnership  and  the 
partner,  and  it  is  an  item  in  the  account,  that  enough  must  be  left  for  the  partnership  debts. 
In  Parker  v.  Pistor,  and  Chapman  v,  Koops,  3  B!  &  P.  288,  289,  it  was  attempted,  on  the 
authority  of  that  case,  and  of  Eddie  v,  Davidson,  Dougl.  650,  to  compel  plaintifis  who  had 
taken  partnership  goods  in  execution,  to  enter  into  the  account  between  the  defendant  and 
the  other  partners,  before  they  should  have  the  fruits  of  the  execution  ;  and  it  was  said,  that 
the  Court  of  King's  Bench,  on  a  similar  application,  had  driven  a  plaintiff  to  consent ;  but 
the  Court  of  Common  Pleas  refused  to  interfere  with  the  assertion  of  the  fair  common  law 
right.  See  upon  the  subject  of  joint  and  separate  estates,  Ex  parte  Hodgson,  ante,  vol.  ii. 
6  ;  Ex  parte  Champion,  ante,  440  ;  Anderson  v,  Maltby,  post,  vol.  iv.  423.  —  Eden. 


♦Isaac  v.  Hump  age  and  Others.  [*463] 

[S.  C.  1  Yes.  juD.  427.]    Mr.  J.  Buller  for  the  Lord  Chancellor. 

( Reg.  Lib.  1791.  A.  fol.  162.  Entered  Isaac  v.  Hogarth.) 

Aflldavits  read,  upon  an  application  for  an  injunction  to  restrain  execution  on  a  verdict  $1 
law,  (1)  after  answer  put  in.  (1) 

Thb  defendant,  Humpage,  an  apothecary,  brought  an  action  against 
Rowley  and  Hogarth,  as  executors  of  a  Mr.  Sharpe,  deceased,  for  medi- 
cines administered  to,  and  attendance  tipon  their  testator;  Hogarth,  one 
of  the  executors,  defended  the  action,  and  appeared  by  counsel;  Rowley 
did  not  appeiar,  and  the  plaintiff  at  law  recovered  a  verdict,  with  500/. 
damages;  the  plaintiff,  who  was  residuary  legatee  in  the  testator's  will, 
filed  the  present  bill  against  Humpage,  Rowley,  and  Hogarth,  charging 
that  the  verdict  had  been  recovered  by  collusion  and  fraud  between 
Humpage  and  Rowley,  and  praying  to  be  let  in  to  try  the  merits  of  the 
case,  and  for  an  injunction  to  restrain  further  proceedings  in  consequence 
of  the  verdict.     The  answers  were  come  in. 

Mr.  Solicitor' General  moved  for  an  injunction,  stated  it  as  a  gross 
case  of  fraud  and  collusion,  by  which  alone  the  verdict  could  have  been 
obtained,  and  proposed  to  read  affidavits  to  prove  his  case. 

Mr.  Richards  opposed  this,  insisting  that  there  was  only  one  case  in 
which  affidavits  could  be  read  against  the  defendant's  answer,  in  order  to 
obtain  an  injunction ;  that  was  the  case  of  waste,  and  to  show  this  he 
referred  to  the  case  of  Lady  StrcUhmore  v.  Bowes  (ante,  vol.  ii.  p.  88). 
The  answer  must  be  taken  pro  hdc  vice  to  be  true,  and  nothing  can  be 
read  but  out  of  the  answer. 

Mr.  SolicitoT'GeneraU  Mr.  Mitford,  and  Mr.  Stanley  ^  on  the  part  of  the 
plaintiff,  and  Mr.  Mansfield^  on  the  part  of  Mr.  Hogarth,  contended,  that 
the  affidavits  ought  to  be  read  :  that  this  was  different  from'  the  common 
case,  where  a  person  who  brought  an  action  at  law  was  aflerwards  made 

(i)  This  case  seems  to  have  been  always  considered  as  very  questionable,  and  to  have  been 
held,  for  a  long  time  past,  of  no  authority.  See  in  Hanson  v.  Gardiner,  7  Yes.  309  ;  Berk- 
ley V.  Brymer,  9  Ves.  356,  and  in  Mr.  Swanstou's  comprehensive  and  useful  note  to  Smythe 
9.  Smythe,  1  Swanst.  Rep.  254,  where  most  of  the  material  authorities  are  classed,  aii^l  to 
which  the  profession  can  be  roost  readily  referred.  The  reason  why  the  above  decision  is 
peculiarly  wrong  seems,  that  such  principle,  although  applicable  in  some  instances  to  cases 
of  waste  and  destruction,  has  no  reference  to  cases  of  proceedings  at  law.  See  particularly 
Norway  v.  Rowe,  19  Yes.  144,  ftc. ;  Smythe  «.  Smythe,  1  Swanst.  262. 
YOL.  III.  49 
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a  defendant  in  equity ;  in  which  case,  on  application  for  an  injunction 
aAer  answer,  nothing  could  be  read  but  out  of  the  answer:  but  in 
this  case,  a  fraud  was  charged  between  Humpage  and  one  of  the 
executors,  to  defeat  the  justice  of  the  case,  under  the  form  of  a 
legal  inquiry,  and  the  trial  at  law  was  a  part  of  the  fraud  charged. 
It  is  a  bill  by  the  residuary  legatee,  complaining  of  a  fraud  in  the  execu- 
tor, by  which  his  residuary  fund  will  be  diminished;  and,  therefore, 
[*464]  rather  resembles  the  case  of  waste,  in  which  the  affidavits  *have 
been  allowed  to  be  read.  They  cited  Mr.  Cox's  note  of  Strath- 
more  v.  Bowes,  (2)  3  P.  Wms.  255,  a.  (where  other  cases  are  cited,  ia 
which  the  same  thing  has  been  done),  to  show  that  it  was  Lord  Kenyon's 
opinion  that  they  ought  to  be  read,  and  that  he  would  have  ordered  them 
to  bo  read  if  the  parties  had  not  consented.  So  in  Chamherlyne  ?.  Dumr 
mer  (ante,  vol.  i.  p.  166),  the  affidavits  were  read  ;  and  the  same  in  a  case 
of  Charlton  v.  Pamther,  (3)  26th  March,  1753,  relative  to  a  partner- 
ship. (3)  Also,  in  Robinson  v.  Lord  Byron  (vol.  i.  p.  588),  where  the 
bill  was  to  restrain  Lord  Byron  from  letting  a  greater  quantity  of  water 
than  usual  flow  upon  a  mill,  affidavits  were  read  against  the  answer. 
Cole  v.  Gibbs,  3  P.  Wms.  285,  was  the  case  of  a  patent  invention,  where 
affidavits  were  read  against  the  answer.  The  plaintiff,  in  the  present  case, 
if  he  cannot  have  an  injunction,  will  be  driven  to  charge  Rowley  with  a 
devastavit.  If  the  money  once  gets  into  the  hands  of  the  plaintiff  at  law, 
the  decree  hereaAer,  in  favor  of  the  present  plaintiff,  may  be  useless.  (3) 
Mr.  Graham,  and  Mr.  Richards,  for  the  defendants.  There  is  nothing 
in  this  case  to  take  it  out  of  the  general  rule.  The  only  cases  where 
affidavits  are  permitted  to  be  read,  are  cases  of  waste,  or  similar  cases  to 
waste,  namely,  where  irreparable  injury  would  be  done  if  the  Court  did 
not  interfere,  as  in  the  case  of  patent  inventions.  In  the  case  of  waste, 
the  injunction  is  granted  on  proof  of  title,  and  on  affidavit  of  waste  ;  there 
the  Court,  having  granted  the  injunction  on  affidavits,  will,  upon  the  show- 
ing cause,  look  back  to  the  affidavits  on  which  the  rule  was  granted ;  but 
will  it  admit  of  affidavits  being  read  against  the  answer  7  So  in  the  case 
upon  the  partnership,  the  suggestion  was  that  the  partner  was  insolvent, 
and  that  irreparable  damage  would  ensue  if  the  Court  did  not  interfere. 
This  is  an  action  by  Humpage  against  the  executors  of  Sharpe.  Is  there 
a  pretence,  that,  if  a  verdict  should  go  against  them,  there  will  be  irre« 
parable  damage  ?  It  does  not  appear  that  they  are  insolvent.  Is  there 
anything  like  waste?  If,  on  the  hearing,  they  prove  the  collusion,  they 
must  bring  back  the  money  that  has,  against  conscience,  been  recovered 
at  law.  In  the  cases  of  waste  and  patents,  there  could  be  no  relief,  if  the 
injunction  did  not  go. 

Mr.  JuBtice  Buller.  The  objections  against  reading  the  affidavits 
[•465]  are  not  entitled  to  any  favor,  it  being  only  for  delay;  whether  •the 
question  is  tried  now  on  the  affidavits,  or,  by-and-by,  at  the 
bearing  of  the  cause,  the  difference  is  only  the  chance  of  the  plaintiffii 
losing  the  money  :  but  if,  in  the  common  case,  the  affidavits  cannot  be 
read,  they  must  not  in  this.  And  it  is  said,  that,  in  the  common  case, 
nothing  can  be  read  but  what  appears  on  the  face  of  the  answer  ;  but, 

(2)  S.  C.  antea,  2  vol.  88.  89. 

(3)  It  is  to  be  observed,  that  a  material  mistake  occurs  in  Mr.  Vesey's  statement  of  this 
ease  in  the  contemnorary  report  (iVes.  jun.  429) ;  the  name  of  it  is  Charlton  v.  Poulter 
iR.  1^  1762,  A.  fol.  73,  b.)  The  Editor  examined  the  facts  in  Reg.  Lib.  and  fwnislied 
Mr.  Vesey  with  the  coirection,  which  is  now  inserted  in  that  gentleman's  19  vol.  pk  148, 
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certainly,  there  are  cases  where  that  rule  does  not  prevail ;  waste  is  one 
of  these,  and  the  ground  of  the  exception  is,  that  an  irreparable  mischief 
would  ensue ;  and  that  the  Court  will  prevent  that  irreparable  mischief  by 
its  interposition.  The  present  case  is  very  like  that.  Here  is  a  demand 
of  the  specific  thing — the  assets  of  the  testator.  That  is  a  difference 
between  courts  of  law  and  of  equity ;  courts  of  law  only  affect  the  person 
of  the  defendant,  courts  of  equity  bind  the  assets  themselves.  The 
plaintiff  here  says,  the  defendants  are  by  collusion  wasting  the  assets  of 
their  testator,  to  which  he  is  entitled.  .  That  brings  it  within  the  case  of 
waste.  So  in  the  case  of  patents,  it  will  remain  the  same  at  the  trial. 
It  is  a  reason  for  going  out  of  the  common  course,  because  tho  plaintiff 
would  be  injured  by  the  exercise  of  the  right  in  the  mean  time.  In 
Robinson  v.  Lord  Byron,  the  Court  granted  the  injunction  upon  the  same 
reason,  on  reading  affidavits.  But  another  reason  the  plaintiff  proceeds 
upon,  is  fraud ;  and,  in  case  of  fraud,  an  immediate  interference  is 
necessary  ;  and,  therefore,  it  being  such  a  case,  the  affidavits  must  be 
read. (a) 

Upon  reading  the  affidavits,  and  they  making  out  a  v6ry  strong  case, 
Mr.  Humpage,  the  plaintiff  at  law,  being  present,  consented  to  a  new 
trial.  (4) 

(4)  An  issue  wu  direeted,  "  Quantum  mendt.'*  —  R.  L. 

(a)  See  Eden  on  Injunct.  (2d  edit.)  136 ;  1  Smith.  Ch.  Pr.  (Am  edit.)  606,  and  note ;  Lane 
V.  Williams,  6  Ves.  798 ;  1  Madd.  Ch.  Pr.  (4th  Am.  edit.)  136  ;  Smith  v.  Lowiy,  1  John. 
Ch.  320  ;  M' Vicar  v.  Wolcott,  4  John.  510 ;  Hayes  v.  Ward,  4  John.  Ch.  123. 

[In  injunctions  to  stay  proceedings  at  law,  it  is  repu^ant  to  the  whole  course  of  practice, 
to  receive  affidavits  in  contradiction  to  assertions  positiTely  made  by  the  answer.  Bat  the 
Court  has  admitted  affidavits  to  be  read  in  support  of  allegations  made  by  the  bill,  where 
those  allegations  related  to  acts  of  the  parties,  and  the  defendant,  by  his  answer,  neither  ad- 
mitted nor  denied  the  truth  of  them ;  Morgan  v.  Goode,  3  Meriv.  10.  So  letters  set  forth 
by  the  bill,  and  not  admitted  by  the  answer,  were  permitted  to  be  verified  by  affidavit ;  Tag- 
gart  9.  Hewlett,  1  Meriv.  499,  and  in  The  Attorney-General  v.  Elliott,  2  Price,  48,  under 
very  peculiar  circumstances,  an  affidavit  was  permitted  to  be  read,  to  supply  certain  omis- 
sions in  the  bill.  As  to  admitting  affidavits  in  cases  of  waste,  in  opposition  to  the  answer, 
Tide  the  Editor's  note  to  Lady  Strathmore  v,  Bowes,  cit.  iup.  —  Eden,] 


WoRLiDGE  V.  Churchill  and  Others.     [11th  Feb.] 

Mr.  J.  Bailer  for  the  Lord  Chancellor. 

(Reg.  Lib.  1791.  B.  fol.  222.) 

Testator  leaves  a  residue  in  trust  for  four,  with  survivorship.    Two  die,  the  survived  shares 
shall  survive  as  well  as  the  original  snare ;  [being  the  case  of  an  aggregate  fund.]  (i) 

Edward  Worlidge,  the  plaintiff's  father,  seised  of  estates  in  fee- 
simple,  and  possessed  of  persona]  estate,  made  his  will,  dated  19th 
August,  1772,  and  thereby  gave  unto  Mary  Worlidge  an  annuity  of  150/., 
and  also  ga?e  to  the  defendants,  Churchill  and  others,  all  his  real  estates, 
and  also  all  his  personal  estate,  on  trust  to  sell  the  same,  and  the  moneys 
arising  therefrom,  after  payment  of  his  debts,  and  retaining  so  much 
as  should  be  sufficient  to  purchase  such  annuity,  to  lay  out  the 
same  *in  government  security,  in  their  names,  in  trust,  and  for   [*466] 

(1)  See  the  case  of  Harman  v.  Dickinson,  and  the  note,  as  reported  by  the  Editor  from  the 
Reg.  book,  antea,  1  vol.  91,  and  note  the  distinction  with  reference  to  the  principal  case,  and 
that  of  Ferguson  v.  Dunbar,  in  Mr.  Brown's  note,  postea,  469. 
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the  benefit  of  Rosalba  Worlidge,  plaintiff,  Edward  Woriidge,  William 
Worlidge,  and  John  Worlidge,  to  be  equally  divided  vnongst  them, 
on  their  attaining  the  ages  of  twenty-one  years  ;  but  if  any  of  them  should 
happen  to  die  before  attaining  such  age  of  twenty-one  years,  then  such 
deceased  child's  share  to  go  to  the  survivors  or  survivor  of  them  ;  and  he 
directed  the  said  trustees  to  apply  the  interest  of  such  trust-money,  during* 
their  minority,  for  and  towards  their  maintenance  and  education;  but 
if  the  interest  should  be  more  than  sufficient  for  such  purpose,  then  he 
directed  the  trustees  to  lay  out  the  same  for  the  said  children's  mutual 
benefit,  and  in  case  all  the  said  four  children  should  happen  to  die 
before  attaining  the  age  of  twenty-one  years,  and  leave  Mary  Worlidge 
living,  then  he  directed  the  trustees  to  pay  her  the  interest  of  such  trust* 
money,  from  time  to  time  as  it  should  grow  due,  and  afler  the  decease  of 
all,  he  gave  and  bequeathed  the  said  trust-money  to  the  children  of  his 
late  uncle,  Mr.  Stephen  [Landen],  to  be  equally  divided  among  them, 
share  and  share  alike,  with  power  to  the  trustees  to  put  the  sons  appren- 
tice, and  provide  apprentice-fees,  and  made  the  trustees  executors. 

Testator  made  two  codicils,  immaterial  to  the  present  question, 

John,  one  of  the  children,  died  in  the  lifetime  of  the  testator. 

William  Augustus  (in  the  will,  called  William)  died  in  February, 
1783,  an  infant  aged  about  seventeen,  intestate  and  without  issue ;  and 
the  defendant,  Townshend,  having  obtained  letters  of  administration,  was 
his  personal  representative. 

Rosalba  died  in  July,  1786,  an  infant  about  eighteen,  but  made  a  will 
disposing  of  such  estate  and  effects,  of  what  nature,  d&c,  as  she  became 
entitled  unto,  and  vested  in  her  in  consequence  of  the  decease  of  her  late 
brother,  John  William,  in  the  lifetime  of  her  father,  and  after  the  decease 
of  her  late  brother,  William  Augustus  Worlidge,  by  virtue  of  the  will  of 
said  Edward  Worlidge,  or  otherwise  howsoever,  *^  and  also  her  estate  and 
effects  whatsoever  which  she  might  be  -possessed  of  or  entitled  unto,  and 
which  she   had  right  to  dispose  of,"  and   made  the   defendant,  Porter, 

executor  of  such  will. 
[•467]      •The  plaintiff  filed  his  bill  against  the  executors,  for  an  account, 
and  prayed,  inter  alia,  that  the  representatives  of  William  Augustus, 
and  Rosalba,  might  set  forth  their  claims. 

The  defendant,  Townshend,  by  his  answer,  submitted  that  he  was  en- 
titled, as  representative  of  William  Augustus  Worlidge,  to  such  share  as 
his  intestate  would  have  been  entitled  to. 

The  defendant.  Porter,  as  executor  of  Rosalba,  insisted  that  John 
having  died  in  the  life  of  the  testator,  one  fourth  part  of  the  money  arising 
from  the  sale  of  testator's  estates,  to  which  John  would  have  been  en- 
titled had  he  survived  testator  and  attained  twenty-one  years  of  age,  upon 
decease  of  testator  accrued  to  plaintiff,  and  said  Rosalba  and  William 
Worlidge,  and  the  interest  therein  became  vested  in  them,  immediately; 
and,  upon  the  decease  of  said  William,  an  infant  under  twenty-one,  his 
share  also  in  testator's  estate,  vested  immediately  in  plaintiff  and  Rosalba, 
in  equal  proportions,  and  therefore  claimed  the  same,  subject  to  the  trusts 
of  her  will. 

The  cause  coming  on  to  be  heard  (Uth  February,  1792)  before  Mr. 
Justice  Buller,  sitting  for  Lord  Chancellor, 

Mr.  Soliditor-Oeneral,  Mr.  Mitford,  and  Mr.  Richards  (for  the  plain- 
tiffs), argued,  that  although  the  general  rule  had  been,  that  where  there 
were  not  particular  words  used  for  the  purpose,  surviving  shares  would  not 
survive  again ;  but  that,  though  the  original  shares  should  go  over,  those 
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which  accrued  by  survivorship,  would  be  vested  interests  in  the  children 
djing,  and  transmissible  to  their  representatives ;  yet  that  the  rule  had 
been  much  blamed,  and  disapproved  of  by  the  Court ;  that  in  the  case  of 
Pain  V.  Benson  and  Palmer^  3  Atkyns,  78,  Lord  Hardwicke  had  availed 
himself  of  the  particular  circumstances  of  the  case,  to  determine  in  con- 
tradiction to  the  rule.  That  the  present  Lord  Chancellor,  though  he  ac- 
knowledged the  existence  of  the  rule,  expressed  his  disapprobation  of  it 
in  the  case  Ex  parte  West  (ante,  vol.  i.  p.  575).  There  it  was  a  gid  to 
A.  B.  and  C.  of  1000/.  each,  at  twenty-one,  not  a  gift  of  3000/.  to  be 
divided  among  them  ;  A.  died,  and  then  B.  died,  the  question  was,  whether 
the  part  of  A.'s  legacy  which  had  survived  to  B.  should  survive  again  to 
C.  or  only  B.^s  original  share  so  survived.  Mr.  Maddocks  cited  the 
case  of  Rudge  v.  Barker,  Forrest.  124.  Lord  Chancellor  ^thought  [*468] 
the  word  share  would  mean  all  the  party  took  under  the  will, 
and  would  take  in  the  survived  as  well  as  the  original  share :  but  did 
not  care  to  overturn  the  decisions  sitting  in  bankruptcy,  where  he  could 
have  no  opportunity  of  reconsidering  his  opinion ;  at  the  same  time  saying, 
that  if  the  parties  would  bring  it  before  him  in  a  more  solemn  way,  he 
would  give  it  more  consideration.  It  is  true  that,  in  that  case,  a  bill  was 
filed,  and  set  down  before  Lord  Kenyon,  who  decreed  that  the  surviving 
share  did  not  survive ;  but  that  was  because  he  did  not  see  sufficient  in 
the  particular  will  before  the  Court,  to  vary  from  the  general  rule.  But 
there,  the  legacies  were  three  separate  and  distinct  legacies,  and  the  words 
were,  "  in  case  any  of  them  should  die, "  not,  as  in  this  case,  one  aggre- 
gate sum  to  be  divided  among  three  persons  at  twenty-one.  The  case  of 
Pain  V.  Benson  shows  how  ready  Lord  Hardwicke  was  to  take  the  case 
out  of  the  rule,  and  Lord  Thurlow  approved  of  his  readiness  so  to  do, 
though  he  did  not  think  the  circumstances  of  the  case  furnished  such  a 
distinction,  upon  the  will  before  the  Court.  There  can  be  very  little  doubt 
as  to  the  testator's  intention.  It  is  a  trust  by  sale  of  real  and  personal  estate, 
to  constitute  an  aggregate  fund,  which  is  given,  in  the  entirety,  to  the 
trustees,  and  it  is  not  to  receive  a  divisible  quality  till  the  legatees  attain 
twenty-one  years  of  age ;  and  if  any  of  them  die  before,  the  share  of  such 
deceased  child  is  to  go  to  the  survivors,  the  interest  is  to  be  applied  for 
maintenance,  and  if  it  proved  more  than  sufficient,  the  surplus  was  to  be 
disposed  of  for  the  benefit  of  all.  The  clause  giving  it  over  in  failure  of 
all  the  children  is  decisive  of  the  testator's  sense,  for  nothing  was  to  go 
over  unless  all  died ;  it  was  clear,  therefore,  that  if  one  died,  he  meant 
the  others  to  take  the  whole,  and  that  if  all  but  one  died,  the  whole  should 
go  to  that  one  survivor.  Another  circumstance  in  this  case  is,  that  one  of 
the  children  died  in  the  life  of  the  testator,  and  wherever  a  legacy  is  given 
to  persons  with  benefit  of  survivorship,  this  Court  has  considered  it  as  a 
remainder.  The  old  rule  seems  to  have  been  founded  on  the  case  of 
Woodward  v.  Glassbrooke,  2  Vern.  388,  which  went  on  the  strictness 
with  which  devises  of  real  property  are  considered  ;  but  even  there  if  there 
had  been  additional  words,  that  if  all  died,  it  should  go  to  A.  they  would 
have  raised  a  different  construction.  But  what  furnishes  a  distinction  in 
this  case,  is,  that  in  almost  all  the  decided  cases  the  legacies  were  distinct ; 
that  was  the  case  in  Perkins  v.  Mickkthwaite,  1  Wmsi.  274.  In 
Rudge  V.  Barker,  Cases  Temp.  Talb.  124,  in  Barnes  v.  ^Ballard,  [•469] 
cited  3  Atk.  79,  and  Scoolding  v.  Green,  Free.  Ch.  37. 

Mr.  Selwyn,  and  Mr.  Jones,  for  the  defendant,  Porter,  the  executor  of 
Rosalba. 

Rosalba  gave  all  that  accrued  to  her  by  survivorship  to  the  defendant 
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Porter ;  she  claimed  one  third  of  the  share  of  John,  who  died  in  the  life- 
time of  the  testator.  It  appears  by  Wilting  v.  Baine,  3  P.  Wms.  1 13,  that 
his  legacy  was  vested  :  in  that  case,  two  cases  are  cited  from  Vernon  that 
prove  the  same  position. 

Mr.  Justice  Butler,  No.  John  could  take  no  share,  the  will  roust  stand 
as  divided  among  three. 

Mr.  Sdwyn^  and  Mr.  Jones,  If  she  could  not  claim  any  share  from 
John,  she  claimed  one  half  of  the  share  of  William,  with  the  plaintifil 
That  was  an  accumulated  share,  and,  according  to  the  cases,  could  not 
survive  over  again.  It  is  fully  decided  in  Perkins  v.  Micklethwaite,  that 
in  these  cases  the  surviving  portion  is  a  vested  interest  in  the  surviving 
child;  and,  in  this  case,  there  are  no  words  to  create  a  joint-tenancy.  It 
is  the  well-known  practice  of  skilful  conveyancers  to  introduce  words  to 
make  such  interests  survive  again;  which  shows  their  opinion,  that, 
without  such  express  words,  they  would  not  do  so ;  and  it  appears  from 
the  case  in  3  Atkyns,  that  the  survived  share  has  always'  been  considered 
as  being  in  the  nature  of  a  new  legacy.  On  the  petition  Ex  parte  West, 
Lord  Thurlow,  though  he  was  sitting  in  bankruptcy,  gave  the  subject 
great  consideration,  and  determined  that  the  survived  share  could  not  sur- 
vive; and  Lord  Kenyon,  when  that  case  came  before  him,  said  it  would  be 
too  much  to  extend  the  words,  by  mere  conjecture,  beyond  the 
[•470]  common  meaning.  In  Ferguson  y.  Dunbar, f  7lh  May,  1781,  •Lord 
Chancellor  had  decided  the  same  thing.  But  it  is  said,  there  is  a 
difference  between  this  case  and  that  of  distinct  legacies.  We  never 
heard  of  such  a  distinction ;  if  there  be,  the  words  here  are  such,  as  to 
make  the  legatees  tenants  in  common,  which  makes  it  the  same  thing  as 
if  they  were  distinct  legacies.  In  this  case  also  the  interest  is  appointed 
to  be  applied  to  the  maintenance  and  education  of  the  children,  that  cir- 
cumstance vests  the  legacies,  Fonnereau  v.  Fonnerecm,  3  Atk.  645.  As 
to  the  last  clause,  that  does  not  ex  vi  termini  apply  to  the  whole,  but  to  the 
last  unvested  share. 

Mr.  Justice  Buller,  There  are  cases  in  which  the  Court  finds  that,  in 
its  decisions,  it  has  not  followed  the  intent  of  testators,  as  in  the  case 
where  freehold  property  is  given  to  the  devisee  generally,  without  words 

t  FargusoD  v.  Dunbar  and  Others,  7th  May,  1781.(t)  William  Dunbar  devised  to  plaintiff, 
his  executor,  so  much  of  his  personal  estate  as  would  purchase  an  annual  sum  of  6601., 
which  he  gave  to  his  wife  for  her  life  ;  and  he  directed  the  principal,  aAer  her  decease,  to  be 

Sid  to  his  children  ;  that  is  to  say,  one  half  to  his  son  George,  and  the  other  half  to  his 
aghters,  EUizabeth  and  Charlotte,  equally,  if  living  at  the  death  of  their  mother ;  and  if 
any  of  them  should  die  in  the  lifetime  of  the  mother,  leaving  issue,  he  gave  that  share  to 
the  issue  of  such  child  or  children  equally,  at  the  age  of  twenty-one  years,  or  day  of  mar- 
riage ;  but  if  any  of  them  should  die  before  the  age  of  twenty-one  years,  without  issue,  he 
gave  that  share  to  the  survivors :  and  if  ail  of  them  should  die  without  leavinff  children, 
tnen  he  directed  the  same  to  fall  into  the  residue  of  his  personal  estate,  lie  gave  his 
daughters  8000/.  each,  and  appointed  his  son  residuary  legatee.  Charlotte  married  Kichard 
Mitchell ;  afterwards  the  mother  died  ;  and  Charlotte  died,  leaving  two  daughters  by  Richard 
Mitchell,  who  were  defendants  to  the  bill,  which  was  brought  by  the  executor  to  have  the 
trusu  of  the  will  carried  into  execution,  and  to  be  discharged  on  account  of  his  great  a^. 
Afier  the  death  of  Charlotte,  Elizabeth  died  under  age,  and  without  issue.  The  quesUon 
was,  whether  the  children  of  Charlotte  were  entitled  to  any  part  of  the  share  of  EUizabeth. 
Lord  Chancellor  said,  this  was  one  of  those  cases  in  which  he  had  the  mortification  to  see, 
that  what  was  most  probably  the  testator's  intention  could  not  be  executed  for  want  of  his 
having  been  properlv  advised,  and  having  sufficiently  explained  himself;  that  he  thot^ht 
the  testator  meant  toe  children  should  take  the  share  which  would  have  accrued  to  the 

Earent  if  living ;  but  not  having  said  so,  but  limited  such  share  to  the  survivors  or  survivor, 
e  must  declare  George,  as  the  only  surviving  child,  entitled  to  the  whole  of  Elizabeth's 
■hare ;  and  decreed  accordingly. 

(t)  There  is  no  entry  in  Reg.  Lib.  upon  this  occasion.  Upon  this  cited  case,  vide  per 
M.  R.  ia  Milsom  «.  Audray,  5  Yes.  469,  and  the  Editor's  note  to  Harman  «.  Dickenson, 
antea,  1  vol.  91. 
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of  limitation,  the  Court  will  not  vary  from  the  legal  rule ;  but  if  it  is  clear 
the  testator  meant  to  give  the  devisee  an  absolute  interest,  the  Court  will 
raise  a  fee. 

This  is  a  case  of  the  same  kind  ;  the  Court  has  thought  itself  bound 
to  decide  according  to  the  rule  of  law,  though  the  construction  was  against 
the  intention  of  the  testator,  as  it  was  in  the  case  Ex  parte  West^  where 
the  gifl  was  of  a  distinct  legacy. 

It  is  impossible  to  express  a  greater  dislike  to  a  rule,  than  Lord  Thur- 
low  expressed  in  that  case;  and  he  ended  with  an  indication  to  the  parties 
to  bring  the  case  before  him  again.  He  was  of  the  same  opinion  when  he 
decided  JFVr^son  v.  Dunbar ;  he  was  desirous  to  catch  hold  of  the  cir- 
cumstance, to  take  the  case  out  of  the  rule. 

*The  language  that  has  been  used  on  these  subjects,  is  not  easy  [*471] 
to  account  for ;  in  Rudge  v.  Barker,  it  is  said  by  the  Master  of 
Rolls,  that,  whatever  the  intention  of  the  testator  might  be,  the  Court  must 
judge  on  the  words  of  the  will.  That  expression  is  not  accurate ;  the 
Court  must  go  upon  the  words  of  the  will,  to  discover  the  testator's  inten- 
tion ;  but,  if  the  intention  is  apparent,  it  must  be  pursued. 

The  distinction  as  to  their  being  distinct  legacies  is  rather  a  nice  one, 
but  not  so  nice  as  not  to  be  regarded ;  Rudge  v.  Barker,  it  is  said,  "  had 
they  not  been  distinct  legatees,  it  might  have  been  another  question  i " 
that  shows  the  rule  was  not  thought  to  apply  to  an  aggregate  fund. 
.  If  this  were  res  nova,  and  there  was  a  limitation  to  "  survivors  and 
survivor,"  no  one  could  collect  the  intent  to  be  otherwise  than  that  the 
survivor  should  take  the  whole;  but  if  the  case  had  rested  there,  I  should 
have  thought  it  difficult  to  get  over  the  objections. 

But  the  strong  part  of  the  present  case  is,  the  testator's  intention  to 
keep  it  as  an  aggregate  fund.  He  has  made  use,  in  two  different  parts  of 
the  will,  of  the  words  trust-money ;  that  expression  does  not  apply  to  the 
share  of  each  child,  but  to  the  whole  fund  in  the  trustee's  hands,  and 
takes  in  the  whole  fund  that  is  to  be  distributed  under  the  will.  The 
second  place  where  he  uses  the  expression  trust-money,  is  in  the  gifl  over 
to  the  children  of  his  uncle  [Landen] ;  and  though  the  expressions  the 
whole,  or  all,  are  not  used,  the  words  trust-money  are  tantamount  to  them. 
The  plaintiff  therefore  is  entitled  to  the  whole  fund,  (a) 
And  all  the  parties  must  have  their  costs  paid  out  of  it. 

(a)  See  2  Williams,  Ex.  Pt.  3,  B.  3,  ch.  2,  §  6,  p.  763, 764 ;  Barker  v.  Lea,  1  Tarn.  &  Rust. 
415 ;  Crowder  v.  Stone,  3  Ross.  217  ;  M*&ay  v.  Hendoo,  3  Murph.  21 ;  Ex  parte  West, 
1  Bro.  C.  C.  676,  and  notes. 


392  May  v.  Wood.  [1792. 

May  v.  Wood.     Rolls,  [18th]  (2)  23d  Feb. 
(Reg.  Lib.  1791.  B.  fol.  156.) 

A  legacy  ["  given  "]  to  daughters  equally  to  be  divided  between  tbem,  [witli  a  derise  also 
thus:  "and  all  my  estate  at  St.  C,  to  l>e  equally  divided  between  them,"]  when  they 
arrive  at  twenty-four  years  of  age,  [the  legacy  held  to  be]  vested  immediately,  and  only  the 
time  of  payment  postponed.  (1) 

The  words  "  and  also  "  may  so  far  disunite  two  clauses  of  a  sentence  as  to  give  a  difierent 
construction  to  the  same  words. 

The  testator  gave,  by  his  will,  as  follows :  "  I  give  to  my  daughters, 
Mary  and  Margaret,  the  sum  of  3U00/.  5  per  cent,  navy  annuities, 
[*472]  and  all  the  dividends  and  proceeds  arising  ^therefrom,  to  be  equally 
divided  between  them,  and  all  my  estate  at  St  Osyth,  to  be  equally 
divided  between  them  when  they  shall  arrive  at  twenty-four  years  of  age  ; 
and  [also]  (2)  I  give  to  my  sons,  Richard  and  John,  all  the  residue  and 
remainder  of  my  property  and  estate,  bond-debts,  mortgages,  annuities, 
&c.,to  be  mutually  and  equally  enjoyed  by  them;  and  he  appointed  R. 
Sterling, Talman,  and  Thomas  Wood,  executors  of  his  will. 

One  of  the  testator's  daughters  married  the  plaintiff  May,  and  died  aAer 
ahe  attained  twenty-one,  but  before  she  arrived  at  twenty-four  years  of  age ; 
the  period  mentioned  in  the  above  clause. 

The  bill  was  filed  by  the  plaintiff  May,  against  Thomas  Wood,  the 
surviving  executor,  and  other  parties,  residuary  legatees,  insisting  that  a 
moiety  of  the  said  3000/.  was  a  vested  legacy,  and  that,  notwithstanding 
his  wife  had  died  under  twenty-four  years  of  age,  it  was  transmissible  to 
him  as  her  representative. 

Master  of  the  Rolls,  (2)  The  question  arises  upon  the  clause  in  the  tes- 
tator's will,  containing  the  gifl  of  the  3000/.  navy  annuities,  to  his  daugh- 
ters. Mary  and  Margaret.  I  must  confess,  that  I  have  never  entertained  a 
doubt,  as  to  the  point,  conceiving  it  to  be  perfectly  settled  in  respect  to 

(1)  See  1  Roper  on  Legacies,  161,  et  seq.  In  this  case  the  gift  of  each  benefit  was  con- 
tiaered  as  entirely  distinct  from  the  period  of  division  and  payment,  or  entering  into  pos- 
session. 

(2)  The  Editor  having  been  favored  with  Sir  J.  Simeon's  notes  of  the  ^argument,  and  of 
the  M.  R.'s  observations  upon  his  first  impression  of  the  case,  a  few  days  previously  to  the 
period  of  this  report  (viz.  Feb.  18th),  thinks  it  material  to  insert  them  :~ 

Biitford  and  Stanley  contended,  nothing  vested  until  the  daughter  claiming  attained  twenty- 
four  ;  for  that  the  words,  "  when  they  shall  arrive,  &c."  are  coupled  with  the  first  member 
of  the  sentence  by  the  words  "  and  aiso^"  and  are  as  much  to  be  applied  to  the  personal 
bequest  as  to  the  devise  of  the  lands  ;  that  the  legal  efiect  of  the  words,  to  be  eauaffy  di- 
viaedf  was  to  make  a  tenancy  in  common  ;  therefore  it  was  the  same  as  if  he  had  oevised  to 
them  as  tenants  in  common,  and  also  the  land  to  them  as  tenants  in  common,  at  the  age  of 
twenty-four  ;  and  said,  that  if  the  words  were,  subject  to  dtbta^  instead  of,  at  the  age^  &c., 
the  Court  would  subject  both  funds. 

Lloyd  and  Pemberton,  contra. — The  first  clause  is  a  complete  vestingclause  as  to  the  per- 
sonalty only,  the  actual  possession  is  suspended  until  twenty-one.  That  if  there  was  any 
doubt  upon  the  words  as  to  that,  the  gift  of  the  dividends  would  make  it  clear ;  for  no  con- 
tingent words  make  a  difierence,  if  interest  be  given  in  the  mean  time.  And  if  nothing  did 
▼est  in  either  until  she  attained  twenty-four,  it  was  not  clear,  that  there  might  not  be  sur- 
vivorship between  themselves  ;  but  tliat  the  words,  "  and  aUo^**  though  strictly  conjunctive, 
showed  he  had  completely  spoken  the  whole  of  his  mtention  respecting  the  personal  bequests, 
and  was  taking  up  a  new  devise  of  another  subject;  and  the  repetiuon  of  the  words, 
equaUi/  to  be  divided^  &c.,  are  unnecessary,  unless  used  for  the  purpose  of  coupling  it  with  the 
foUowmg  words,  which,  in  plain  oonstrucUon,  ought  to  be  apphed  only  to  the  latter  member 
of  the  sentence. 

Arden,  M.  R.,  thought  the  plaintifi*  was  right  in  both  points,  and  though,  without  the 
repetition  argueid  upon,  the  last  words,  "  when  they  shail  arrioey*  would  depend  upon  and 
apply  equally  to  boin  members  of  the  sentence  that  precede  (and  the  more  so,  as  tne  word 
"^givct"  governs  and  connects  both  members),  yet  be  thought  the  repetition  disconnected  the 
two  members,  so  fiu  as  to  make  the  words  "  lonen  they"  wc.,  apply  only  to  the  latter  OMm- 
bar ;  but  took  time  till  Monday. 
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principle,  as  well  as  construction ;  the  only  reason  for  deferring  my  judg- 
ment was,  for  the  purpose  of  looking  into  the  caseof  Xov«  v.  L' Estrange, 
3  Brown,  Pari.  Cas.  337  [5  vol.  59,  octavo  ed.],  cited  in  Mankhouse  v. 
Hobne  (ante,  vol.  i.  298),  which  comprehends  all  the  authorities  upon 
this  point,  as  to  pecuniary  legacies,  which  is  adverted  to  by  Lord  Lough- 
borough, as  having  been  determined  upon  the  ground  of  its  being  a  resi- 
due. (3)  One  does  not  know  upon  what  ground  the  judgment  of  the 
Lords  might  be  founded,  but  upon  the  statement  of  the  case,  it  does  not 
seem  to  warrant  that  observation ;  it  not  being,  as  I  can  discover,  insisted 
upon  by  counsel  on  either  side,  in  the  case  stated  by  them.  (3)  So  that 
it  may  be  considered  as  a  determination  upon  a  general  pecuniary  legacy, 
and  to  fall  within  the  reasoning  of  the  authorities  upon  this  subject.  It 
has  been  contended,  upon  the  part  of  the  plaintiffs,  that,  according  to  the 
rule  established  in  all  former  cases,  this  legacy  must  be  considered  as  vest- 
ing in  prcBsmti ;  and  the  period  of  twenty-four  years  annexed  to  it, 
b  not  a  condition,  but  the  time  when  *the  party  should  be  put  into  [*473] 
complete  possession.  All  the  cases  establish  this  principle,  that 
where  the  time  is  mentioned,  as  referring  to  the  legacy  itself,  unless  it 
appears  to  have  been  fixed  by  the  testator  as  absolutely  necessary  to  have 
arrived  before  any  part  of  his  bounty  can  attach  to  the  legatee,  the  legacy 
attaches  immediately,  and  the  time  of  payment  is  merely  postponed,  not 
being  annexed  to  the  substance  of  the  gift;  but  if  it  appears  that  the  testa- 
tor intended  it  as  a  condition  precedent,  upon  which  the  legacy  must  take 
place,  then,  if  such  condition  or  contingency  does  not  happen,  the  gift 
never  arises.  It  has,  therefore,  been  insisted  by  the  defendant's  counsel, 
that  the  word  wAen,  must  be  considered  synonymous  to  if;  it  is  universally 
so,  where  the  word  if  is  used,  as  denoting  a  condition  annexed,  and  there- 
fore in  such  a  case  a  legacy  cannot  take  place.  Here  the  words  are,  to  be 
equally  divided  when  they  shall  arrive  at  twenty-four  years  of  age ;  the 
latter  words  relate  to  the  whole  of  the  preceding  sentence,  and  it  is  not 
for  me  to  consider,  whether  the  words  *'  to  be  equally  divided"  make  any 
difference,  and  I  do  decide  this  point  without  any  reference  to  those  words. 
Atkins  V.  Hiccocks,  1  Atk.  500,  has  been  cited  upon  the  part  of  the  de- 
fendant ;  and,  from  that  authority,  it  seems  clear,  that  if  it  had  not  been 
for  the  circumstance  of  its  being  payable  at  the  day  of  marriage  (but 
at  any  other  time)  Lord  Hardwicke  would  have  deemed  it,  merely,  as  a 
postponing  the  payment  of  the  legacy ;  but  he  considered  the  period  of 
marriage  as  the  essential  requisite,  and  the  very  consideration  for  which 
the  legacy  was  given  ;  and  as  that  time,  namely,  the  day  of  marriage,  never 
arrived,  his  Lordship  held  it  could  not  take  effect.  As  to  Onslow  v.  South, 
£q.  Ab.  295,  there  the  words  annexed  the  time  to  the  substance  of  the 
legacy,  being  at  twenty-one ;  and  therefore  the  gifls  never  arose,  until  the 
time  actually  arrived  ;  and  the  word  now  was  much  relied  upon ;  but  surely 
it  could  not  amount  to  anything  more  than  to  describe  the  identity  of  the 
person.  It  has  been  argued  for  the  defendant,  that  the  testator  could 
never  be  said  to  give  the  legacy  until  the  time  actually  came  when  he 
declares  that  the  gift  should  take  place.  These  have  been  the  cases  relied 
upon ;  and  it  has  been  also  contended,  that,  according  to  the  true  con- 
struction of  this  clause,  the  word  when  must  be  synonymous  to  ty,  and  con- 
sequently that  the  legacy  has  never  vested.  Has  the  Court  ever  adopt- 
ed such   a  construction  7     On  the   contrary,(4)   all  the  cases,    for  full 

(3)  But  see  per  M.  R.  in  Booth  r.  Booth,  4  Ves.  408,  el  per  Sir  W.  Grant,  M.  R.  in  Han- 
son ».  Graham,  6  Ves.  248. 

(4)  See  the  next  note,  as  to  incorrectness  of  this  part  of  the  report. 
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[*474]  half  a  ^century,  upon  pecuniary  legacies,  have  determined  that 
word,  not  as  denoting  a  condition  precedent,  but,  only  marking  the 
period  when  the  party  shall  have  the  full  benefit  of  the  gifl,  except  some- 
thing appears  upon  the  face  of  the  will,  to  show  that  his  bounty  should 
not  take  place,  unless  the  time  actually  arrived;  (5)  and  not  where  he  has, 
merely,  used  the  word  when  for  the  sole  purpose  of  postponing  the  time  of 
payment.  (6)(a)  RoiUn  v.  Smith,  Amb.  588,  has  been  cited  for  the  plain- 
tiff, which  recognizes  the  general  principle  ;  but,  there,  the  question  was, 
as  to  the  payment  of  the  legacy  to  the  legatee's  administrator,  whether  he 
should  receive  it  immediately,  or  wait  till  it  would  have  been  payable  to 
the  party  himself.  The  Court  held,  that  he  could  not  be  in  a  better  situa- 
tion than  the  legatee  himself.  As  to  Love  v.  VEstrange^  which  I  have 
before  adverted  to,  I  cannot  approve  of  any  distinction  between  a  residue 
and  a  pecuniary  legacy ;  (7)  the  word  when  would  apply  equally  to  both 
cases,  and  therefore  that  case  must  be  analogous  to  the  present.  A  very 
strong  authority  has  also  been  cited,  as  to  the  construction  of  the  word 
when  in  respect  oi  realty ,  from  3  Term  Rep.  41,  where  Lord  Kenyon  con- 
strued this  word  in  the  same  manner.  (6) 

Therefore,  I  am  of  opinion,  that,  according  to  the  true  rule  of  construc- 
tion, this  word  cannot  be  otherwise  considered,  than  as  denoting  the  period 
of  payment,  and  must  not  be  deemed  as  a  condition  precedent,  upon  which 
a  legacy  was  to  vest,  but  merely  postponing  the  payment  of  this  3000/. 
with  the  dividends  thereon,  till  twenty-four,  (c)  and  declare,  that  the 
plaintiff,  as  the  administrator  of  his  late  wife,  is  entitled  to  a  moiety  of 

(6)  Sir  W.  Grant,  M.  R.,  tpeakinff  of  the  above  proposition,  in  his  elaborate  and  learned 
jnagment,  in  Hanson  v.  Oraham,  6  Yes.  243,  249,  slates  his  donbt  as  to  the  correctness  of 
this  part  of  the  report.  His  Honor  there  says,  "  considering  the  well-known  diligence  of 
the  late  M.  R.  in  examining  cases,  and  his  uncommon  accuracy  in  stating  the  result  of  them, 
be  would  hardly  have  drawn  this  conclusion  from  an  examination  of  the  cases.  No  case  haa 
determined  that  the  word  "  toA«n,"  as  referred  to  a  period  of  life,  standing  by  itself,  and  un- 
qualified by  any  words  or  circumstances,  has  been  ever  held  to  denote  merely  the  time  at 
which  it  is  to  take  efi*ect  in  possession.  Standing  by  itself,  so  unqualified  and  uncontrolled, 
it  is  a  word  of  condition ;  denoting  the  time  when  the  gift  is  to  take  effect  in 


That  this  is  so,  is  evident  upon  more  general  principles :  for  it  is  just  the  same,  speaking  of 
an  uncertain  event,  whether  you  say  *  when,'  or  *  if  *  it  shall  happen.  Until  it  happens,  that 
which  is  grounded  upon  it  cannot  take  place."  His  Honor  then  illastrates  this  from  the 
civil  law. 

(6)  Sir  W.  Grant  {vbi  supra,  p.  249),  after  alluding  again  to  the  incorrectness  of  the  re- 
port as  above,  and  quotine  this  particular  paragraph,  says,  "  If  the  M.  R.  meant  to  qualify 
bis  former  position,  that  I  admit,  &c.  But  it  is  evident,  that  this  is  inaccurately  taken  ;  for 
the  two  parts  of  the  proposition  do  not  accord.  First,  it  is  laid  down  generally,  that  it 
requires  words  to  show  "  when  "  does  operate  conditionally.  In  the  latter  part,  it  is  stated, 
that  if  it  appear  "  when  "  is  used  only  for  postponing  payment,  it  shall  not  operate  forther. 
Nothing  can  he  clearer  than  that." 

(7)  Sir  P.  Arden,  M.  R.,  alluding  to  this  passaee,  with  reference  to  Love  v.  L'Estrange. 
says,  "  I  see,  in  May  o.  Wood,  I  stated  the  fact,  that  it  was  not  insisted  on,  and  that  I  ma 
not  see  any  difierence  between  the  cases  of  a  legacy,  and  a  residue.  If  I  did  say  so,  I  spoke 
with  too  much  latitude  ;  for  I  then  thought,  and  I  now  think,  there  is  a  distinction ;  though 
in  that  case  it  made  no  difference ;  the  words  being  so  like  those  in  Doe  v.  Lea,  and  Gocm- 
title  V.  Whitby."    See  in  Booth  v.  Booth,  4  Yes.  408. 

(o)  See  Branstrom  ».  Wilkinson,  7  Vcs.  421 ;  Lane  v.  Goudge,  9  Ves.  225 ;  2  Williams, 
Ex.  Pt.  3,  B.  3,  ch.  2,  f  5,  p.  770,  et  seq. ;  Ram  on  Assets,  ch.  6,  f  14,  p.  126,  et  seq. 

(fr)  To  the  several  cases  upon  real  property,  from  Boraston's  case,  3  Rep.  19,  down  to 
Goodtitle  v.  Whitby,  1  Burr.  22S,  and  Doe  r.  Lea,  3  T.  R.  41,  which  are  all  collected  in 
Fearne,  C.  R.  241,  et  seq.,  in  which  words  apparently  importing  a  contingency  have  been 
holden  not  to  amount  to  a  condition  precedent,  are  to  be  added  Bromfield  v.  Crowther,  1  N 
R.  3ld.  afterwards  affirmed  in  the  Hourc  ot  Lords  ;  Doe  v.  Moore,  14  East,  601 ;  Doe  v 
Nowell,  1  M.  &  S.  327.  In  one  of  those  cases  it  was  observed  by  Lord  Ellenborough 
(14  East,  604),  that  the  decisions  upon  legacies,  being  founded  in  a  great  measure  upon  the 
doctrine  of  the  civil  law,  were  not  applicable  to  devises  of  real  estates.  —  Eden 

(c)  Dawson  v.  Killet,  1  Bro.  C.  C.  123.  note  (a),  and  cases  cited ;  Barnes  ».  Allen,  I  Bro. 
C.  C.  182,  note  (b) ;  Caldwell  v,  Kinkead,  1  B.  Monroe,  231  ;  Lister  ».  Bradlev.  1  Hare.  10  • 
Person  v.  Dodge,  23  Pick.  287  ;  Clapp  v,  Stoughton,  10  Pick.  463. 
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the  3000/.  5  per  cent,  navy  annuities.  The  word  dividends  having  been 
added  by  the  testator,  puts  it  out  of  question,  whether  he  shall  take  it  now 
or  hereafter,  when  his  wife  would  have  arrived  at  twenty-four,  otherwise 
Roden  v.  Smith  must  have  guided  the  Court  upon  this  point,  and  I  could 
not  have  said,  that  the  administrator  of  the  wife  should  have  been  put  into 
a  better  situation  than  the  residuary  legatee,  had  not  the  word  dividends 
been  added ;  and  therefore  also  declare  the  plaintiff  to  be  entitled  to  all 
dividends  due  thereon,  with  costs  out  of  the  general  fund. 


•Scott  v  Nesbit.     Lincoln's-Inn-Hall,  27th  Feb.    [•476] 

The  bidding  on  a  lot  sold  in  this  Court,  may  be  opened  upon  a  proper  offer,  even  a  8i><cond 
time,  if  the  Master's  report  has  not  been  confirmed ;  but  shall  not  be  opened  at  all,  after 
confirmation.  (1) 

A  MOTION  was  made,  to  open  the  bidding  on  the  sale  of  a  lot  in  this 
cause,  the  bidding  upon  which  had  been  opened  before.  The  offer  of  ad- 
vance was  considerable, (a)  and  the  report  of  the  purchaser  had  not  been 
confirmed.  Mr.  Mitford  opposed  the  motion,  on  the  ground  that  it  was 
unusual  to  open  a  bidding  a  second  time,  but  Lord  Chancellor  did  not 
conceive  that  to  be  an  objection,  as  he  saw  no  reason  why  it  should  not  be 
opened  a  second  time  as  well  as  a  first ;  and  granted  the  motion,  (b) 

But  with  respect  to  another  lot,  although  this  was  the  first  application, 
and  the  sum  offered  considerable  (a  seventh  part  of  the  purchase-money), 
where  the  Master's  report  of  the  purchaser  had  been  confirmed,  his  Lord- 
ship refused  the  motion. 

(1)  See  Wren  v,  Kirton,  8  Ves.  602  ;  Morrice  v.  Bishop  of  Durham,  11  Yes.  67 ;  White  v. 
Wilson,  14  Yes.  151,  et  seq.,  and  the  notes  to  Prideaux  v.  Prideauz,  an  tea,  1  vol.  237. 
<  Oower  V,  Gower,  2  Eden,  378  ;  1  Sugden,  Vend.  &  Purch.  (6th  Am.  edit.)  86,  [121,]  et 
seq.,  ch.  6,  S  3,  and  cases  in  notes  ;  Aubrey  v.  Denny,  2  Moll.  508 ;  1  Barbour,  Ch.  Pr.  B.  2, 
ch.  3,jp.  637,  638  ;  2  Madd.  Ch.  Pr.  (4th  Am.  edit.)  603  ;  Mayne  v.  Macartney,  2  Irish  Eq. 
324  ;  O'Connor  v.  Richards,  Saosse^L  S.  246. 

(a)  See  Digby  v,  Browne,  1  Irish  Eq.  377 ;  Goodall  v,  Pickford,  6  Sim.  379 ;  Ward  v. 
Cooke,  9  Sim.  87. 

(6)  The  English  practice  in  relation  to  opening  biddings  upon  a  Master's  sale  is  not  recog- 
nized in  New  York,  North  Carolina,  Maryland,  or  New  Jersey,  nor  the  English  practice 
adopted.  Gardiner  v.  Schermerbom,  l  Clarke,  101  ;  Andrews  9.  Scotton,  2  Bland.  629; 
Young  V.  Seagae,  1  Bai.  Eq.  14 ;  Seaman  v.  Riggins,  1  Green,  Ch.  214. 


Hodgson  v,  Dand.     Lincoln's-Inn-Hall,  1st  March. 
(Reg.  Lib.  1791.  A.  fol.  732.) 

[Bill  to  set  aside  a  mortgage  as  fraudulent  (haying  been  made  on  the  ere  of  a  bankruptcy) 
dismissed  with  costs  from  the  coming  in  of  the  answer,  upon  the  ground  of  the  answer 
having  famished  a  sufficient  defence  to  an  action  at  law  upon  the  security.]  (1) 

A  MORTGAGE  was  made  just  before  a  bankruptcy,  in  which  the  nominal 
consideration  was  200/.     Upon  a  bill  to  set  it  aside  as  fraudulent,  the  de- 

(1)  The  doctrine  in  this  case  seems  very  questionable  ;  for  Lord  EUdonC.  seems  intaria- 
bly  to  have  heU,  that  it  has  ever  been  part  of  the  ancient  and  wound  junsdiction  of  courts  of 
equity  to  order  conveyances,  bonds,  or  other  securities  to  be  delivered  up,  notwitbstandmg 
the  party  might  be  able  to  defend  himself  against  an  acUon  at  law  upon  such  mstrument. 
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fendants  admitted  in  their  answers  (and  evidence  had  been  admitted  at 
the  hearing  to  show)  that  the  nominal  consideration  was  not  the  real  one, 
nor  any  money  paid  at  the  time,  but  at  the  same  time  stating  that  the  mort- 
gage was  given  as  a  security  for  an  old  bondjide  debt. 

Lord  Chancellor  dismissed  the  bill  with  costs,  from  the  coming  in  of 
the  answer;  saying  that,  although  the  plaintiff  might  have  good  reason  for 
filing  the  bill,  for  a  discovery  ;(2)  when  he  had  that,  and  found  it  a  good 
defence,  he  ought  not  to  have  gone  on.  (a) 

Lord  Eldon,  indeed,  puts  the  very  case  above  in  question  of  a  mortgage,  in  Jerris  v.  White, 
7  Ves.  415,  stating,  that  "  the  party  is  not  relieved  from  all  dan^r  unless  the  instrument  is 
delivered  up."  The  danger  from  such  "  a  cloud  upon  the  title  "  is  evident  from  the  consider- 
ation, that  the  person  who  is  in  possession  of  a  security  fraudulently  obtained  (without  any 
badge  of  fraud  upon  the  face  of  it),  may  assign  or  may  pledge  it  to  innocent  third  persons, 
capable  of  being  considered  as  bona  Jiae  purchasers,  for  a  valuable  consideration,  without 
notice  ;  and  whose  claims  will^  at  all  events^  expose  the  other  party  to  ^eat  contest,  embar- 
rassment, expense,  and  a  multiplicity  of  suits.  All  this  may  result,  without  the  individual 
who  obiainea  such  a  voidable  instrument  ever  himself  bringing  an  action  upon  it,  to  which, 
as  Lord  Thurlow  says,  the  party  mi^ht  make  "  a  good  defence."  That  Lord  Thnrlnw  never 
meant  to  lay  down  as  a  general  position,  that  equity  would  not  order  an  instrument  to  be 
delivered  up,  merely  because  (under  some  circumstances),  a  party  might  have  a  eood  defence 
to  them  at  law,  seems  obvious,  both  from  what  Lord  Eldon  G.  says  with  reference  to  the 
ancient  practice  of  the  Court,  and  Lord  Thurlow's  seneral  sentiments,  7  Ves.  19,  20,  4U, 
&c.,  14  Ves.  28,  &c. ;  but  also  from  the  very  words  of  Lord  Thurlow  himself,  as  taken 
down  by  Mr.  Cox,  in  the  case  of  Thrale  v.  Ross,  and  inserted  in  the  Eiditor's  note  (3),  antea, 
p.  67.  His  Lordship  there  says,  "  I  do  not  mean  to  say,  that  this  Court  will  not  set  aside  a 
Dond  on  account  of  a  corrupt  consideration,  only  because  it  may  be  made  the  subject  of  a 
defence  at  law :  by  no  means,  for  I  think  otherwise.  But,  in  this  case,  I  think  the  question 
mhy  as  well  be  left  to  a  trial  at  law."  See  also  Hanington  v.  Duchatel,  antea,  1  vol.  124, 
125,  with  the  Ekiitor's  notes,  and  the  Olitor's  notes  to  Ryan  v.  Mackmath.  antea,  15. 

(2)  See  Hindman  v.  Taylor,  antea,  2  vol.  7,  et  seq.,  and  notes  ;  especially  the  Lord  Chan- 
cellor's judgment,  pp.  10,  11  ;  Et  vide  notes  to  Ryan  v.  Mackmath,  antea,  15,  18,  and  notes. 

(a)  But  see  Hamilton  v.  Cummings,  1  John,  Ch.  520-524  ;  2  Story,  Eq.  Jur.  ch.  17,  §698, 
699,  700,  700  a,  701,  702,  and  notes  and  cases  cited.  See  also  note  (a)  to  Ryan  v.  Mackmath, 
ante,  18. 


[#476]  •Storey  v.  Higgins.     LincolnVInn-Hall,  2d  March. 

(No  entry.) 

Ne  exeat  restno  refused  against  the  ngent  of  a  surviving  executor,  having  in  his  possession  a 
bond  which  was  the  security  for  a  residue  to  which  plaintiff  was  entitlea.  (i) 

Bill  by  two  residuary  legatees  against  a  surviving  executor. 

Mr.  Pemberton  moved  for  a  we  exeat  regno  against  John  Higgins,  the 
agent  of  the  person  claiming  to  be  the  representative  of  the  deceased  ex- 
ecutor   Higgins,  on  the  ground  that  he  had  got  into  his  possession  a 

bond  from  one  Palmer  to  the  deceased  executor  for  300  and  odd  pounds, 
which  was  the  security  for  the  residue  ;  and  the  affidavit  stated  that  the 
deceased  executor  paid  one  of  the  plaintiffs  regularly  the  interest,  as  his 
share  of  the  residue.  No  personal  representative  of  the  deceased  executor 
was  before  the  Court,  there  being  a  contest  as  to  the  representation  in  the 
ecclesiastical  court.  The  affidavit  stated  a  declaration,  that  he  was  going 
abroad. 

It  had  been  moved  at  the  Rolls,  where  his  Honor  was  inclined  to  grant 
the  writ,  but  was  at  a  loss  how  to  indorse  it,  as  Higgins  could  not  properly 
be  said  to  be  indebted  to  the  plaintiff. 

iVn^i?^'"**'  °"  ^®  ^^*''  ^^'  ^^^  ****  "*****  ^y  "•  Fenwick,  antea,  26  ;  El  vide 
•  wBii  Qt  ueatt.  337. 
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Lord  Chancellor  said  their  ground  was,  that  Higgins  was  in  possession 
of  a  valuable  bond,  which  was  the  security  for  the  plaintiff's  share  of  the 
residue.  If  Palmer,  the  obligor,  was  the  party,  he  would  be  indebted : 
but  it  was  difficult  to  say  Higgins  was.  That  if  he  had  possession  of  notes, 
the  writ  might  be  indorsed  for  the  value ;  but  that  if  he  carried  away  the 
bonds,  it  would  not  destroy  the  debt,  but  the  plaintiffs  might  still  recover. 
The  bill  must  be  amended  by  making  Palmer  a  defendant. 

Refused  the  motion,  (a) 

(a)  See  1  Smith.  Ch.  Pr.  (Am.  edit.)  678,  679 ;  Atkinson  v,  Leonard,  ante,  218,  and  notes 
to  that  case  ;  Cock  v.  Ravie,  6  Ves.  283. 


Patrick  and  Another  v.  Harrison  and  Another. 

Linoobi'B-Iim-Hall,  Sd,  5th  March. 

(Reg.  Lib.  1791.  B.  fol.  119.) 

Injunction  to  restrain  defendants  from  negotiating  a  hili  of  exchange  given  for  goods  not 
delivered,  issued  on  certificate  of  bill  filed,  (1)  and  to  be  serred  with  the  subpcsna.  (2) 

Mr.  Stanley  moved  for  an  injunction  to  restrain  the  defendants  from 
negotiating  or  parting  with  a  bill  of  exchange,  accepted  by  the  plaintiflb, 
on  the  following  circumstances  : 

•The  plainti&,  by  their  broker,  bought  of  the  defendants  a  parcel  [•477] 
of  cotton  wool.  The  custom  of  the  trade  is,  to  allow  the  purchaser 
14  days  from  the  time  of  the  contract  to  take  away  the  goods,  which  are 
delivered  on  the  purchaser's  acceptance  of  bills  of  exchange  at  three  months 
(or  upon  certain  allowances,  for  ready  money).  On  the  19th  December 
last,  being  14  days  from  date  of  the  contract,  defendants  sent  an  account 
of  the  cotton,  amounting  in  the  whole  to  1150/..  O5.  3d,,  for  which  the 
p1aintii!s  accepted  a  bill  drawn  at  three  months,  and  delivered  it  to  the 
defendants,  in  confidence  that  the  lots  of  cotton  would  have  been  immedi- 
ately delivered  to  them  or  their  order;  but  notwithstanding  application 
from  the  plaintiflb  for  that  purpose,  the  defendants  declined  delivering 
either  the  cotton,  or  to  redeliver  the  bill  of  exchange. 

The  bill  had  been  filed  two  days  (as  appeared  by  a  certificate)  before 
the  motion  made,  but  the  subpcsna  had  not  been  served. 

Mr.  Stanley  submitted  to  the  Court,  that  this  was  within  the  reason  of 
those  cases,  in  which  injunctions  have  gone  immediately  upon  filing  the 
bill ;  namely,  where  irreparable  injury  may  be  done  by  the  defendant's 
doing  the  act  enjoined ;  as  in  the  cases  of  waste,  of  pirating  books,  or 
infringing  patents.  That  here,  in  case  the  defendants  should  negotiate 
the  bill,  the  plaintiffs  could  make  no  defence  against  it  in  the  hands  of  a 
bond  fide  holder,  and  therefore  they  would  be  irreparably  injured  by  its 
being  so  negotiated. 

Lord  Chancellor  said,  that  he  could  not  reconcile  the  issuing  the  in* 
junction  where  no  subpcena  was  served.    That  in  the  case  of  waste,  the 

(1)  and  (2)  S.  P.  Blackwood's  case,  3  Anstm.  851  ;  and  see  Smith  v.  Aykwell,  there  cited, 
3  AtK.  666,  and  Ambler,  66,  with  the  prior  instances  there  mentioned.  See  also  Jenris  r. 
WhitCjJ  V45S.  413, 416.  „    ^.  ,         V        .. 

(2)  This  is  now  the  common  course ;  althoneh  the  Coart  generally  directs  that,  when  the 
service  takes  place,  the  party  shall  be  apprized  that  he  is  at  liberty  to  apply  for  a  dissolution 
of  the  injunction,  as  he  may  be  advised.    See  farther  the  next  note. 
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injunction  issued,  because  the  subpoena  was  filed.     His  Lordship  at  first 
declined  making  any  order. 

But  upon  its  being  mentioned  a  few  days  after,  his  Lordship  ordered 
the  injunction  to  go,  (3)  and  the  subpoena  to  be  served  at  the  same  time 
with  it.  (4)  (a) 

(3)  "  From  negotiating  or  parting  with  the  said  bill  of  exchange,  or  bringing  any  action 
thereon,  until  answer  and  further  order."  —  R.  L. 

(4)  See  the  preceding  references.     Lord  Eldon  C.  also  held,  that  the  same  principle  pre. 
Yails  where  a  plaintiff,  having  obtained  the  common  injunction  to  stay  proceedbgs  at  law 


upon  the  instrument  in  question,  moves  upon  affidavit  to  extend  the  injunction  to  prevent  iu 
negotiation.  Previous  notice  of  such  application  is  unnecessary,  since  the  very  mtimatioa 
might  produce  the  mischief  apprehended,  and  the  instrument  get  into  the  hands  of  a  bona 
Jde  holder  for  valuable  consideration.    Per  Lord  EUdon  C,  7th  July,  1802.    Editor's  MSS. 

(a)  See  Atty.  Genl.  v.  Nichol,  16  Ves.  338  ;  Eden  on  Injunct.  (2d  ed.)  379,  342  ;  2  Madd. 
Ch.  Pr.  (4lh  Am.  ed.)  217. 

It  is  irregular  to  serve  the  defendant  with  an  injunction,  without  taking  out  and  servmg 
him  with  a  subpoena  to  appear  and  answer.  1  Barbour,  Ch.  Pr.  B.  3,  ch.  6,  9  7,  p.  631  ; 
Parker  r.  Williams,  4  Paige,  439  ;   Seebor  v.  Hess,  6  Paige,  85  ;  Atty.  Genl.  t,  Nichol,  16 


Ves.  338. 


[*478]  •Ltster  v.  Dolland. 

[Vide  S.  C.  1  Yes.  jun.  431.]    Lincoln VInn-Hall,  5th,  6th  March. 

(Reg.  Lib.  1791.  B.  fol.  144.) 

An  equity  of  redemption  cannot  be  taken  in  execution,  (l) 

William  Lystbr,  since  deceased,  and  Thomas  Lyster,  the  plaintiff, 
being  possessed  of  leases  of  three  houses  in  Charlotte  street,  Bloomsbury, 
for  the  remainder  of  a  term  of  eighty-three  years,  from  the  Duke  of  Bed- 
ford (being  building  leases),  mortgaged  the  same  to  the  defendant  DoUand, 
by  an  assignment  of  23d  December,  1769,  for  the  sum  of  400/.  upon  the 
security  of  each  house,  and  gave  three  several  bonds  as  a  further  security 
for  the  said  mortgage-money. 

In  Michaelmas  term,  1780,  defendant  Dolland  filed  a  bill  in  this  Court 
to  foreclose  the  equity  of  redemption  of  the  mortgaged  premises,  and  the 
defendants  thereto  put  in  their  answer,  and  prayed  time  to  redeem  the 
same ;  but  the  defendant,  Dolland,  did  not  proceed  in  the  cause ;  but  in 
the  same  Michaelmas  term  commenced  actions  of  debt  on  the  bond  against 
William  Lyster  and  the  plaintiff,  and  proceeded  to  judgment  therein,  and 
brought  actions  in  ejectment  to  recover  possession  of  the  mortgaged  premi- 
ses, and  obtained  judgment  in  such  actions. 

In  May,  1781,  William  Lyster  died,  having  made  his  will,  dated  4th 
June,  1776,  whereby  he  took  notice  that  several  building  leases  had  been 
obtained  in  the  joint  names  of  himself  and  the  plaintiff,  Thomas  Lyster, 
but  that  the  plaintiff,  Thomas,  had  no  beneficial  interest  therein  ;  he  gave 
all  his  leasehold  estates  to  the  plaintiff,  Robinson,  in  trust  to  sell,  and  after 
payment  of  the  sums  of  money  due  thereon,  and  other  his  debts,  he  directed 
the  surplus  to  be  divided  among  the  plaintiff,  Sarah  Lyster,  Thomas  Lyster, 
and  Ann  Tatischeff,  his  three  children,  and  appointed  the  plaintiff,  Robin- 
son, executor  of  his  will ;  and  by  a  codicil  he  appointed  the  plaintiff, 
Sarah  Lyster,  joint  executrix  with  Robinson,  who  alone  proved  the  will. 

The  defendant  Dolland,  in  1781,  advertised  that  the  three  leasehold 

(1)  See  accordinglir  Scott  v.  Scboley,  and  Metcalfe  v.  Scholey,  8  East,  467,  and  2  Bos.  & 
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houses  would  be  sold  by  the  sheriff  of  Middlesex,  under  the  judgments 
obtained  upon  the  bonds ;  and  the  premises  were  accordingly  put  up  to  sale, 
and  sold  for  less  than  the  mortgage-money,  to  the  defendant,  Fairbone,  and 
had  been  conveyed  to  him ;  ;ind  it  was  admitted  that  he  purchased  the 
same  as  a  trustee  for  the  defendant  Dolland. 

*The  bill  prayed  that  the  defendant  might  account  to  the  plain-  [*479] 
tiffs  for  the  rents,  &c  ,  and  that  the  plaintifis  might  be  at  liberty  to 
redeem. 

The  defendant  Dolland  swore  by  his  answer,  that  the  sale  was  with 
the  privity  and  consent  of  the  plaintiff,  Thomas  Lyster  (who  was  since 
dead),  to  whom  the  equitable  title  in  the  premises  survived  on  the  death  of 
William  Lyster,  and  therefore  insisted  that  the  plaintiffs  are  not  entitled  to 
redeem. 

It  was  argued  on  the  5th  March,  when 

Mr.  Mitford,  on  behalf  of  the  plaintiffs,  contended,  that  they  have  now 
a  right  to  redeem.  That  the  execution  being  illegal,  and  an  absolute 
nullity,  the  defendant's  title  is  the  same  as  if  it  had  been  never  taken 
out,  and  Dolland  has  the  legal  title  by  ejectment,  subject  to  the  same 
equity  of  redemption  that  it  was  before.  It  is  admitted  that  the  profits  of 
the  sale  are  300/.  less  than  the  sum  for  which  the  executions  were  taken 
out,  so  that  he  is  really  in  possession  as  a  mortgagee. 

Mr.  Lloyd,  and  Mr.  Scafe,  for  the  defendants. 

The  Court  will  permit  a  mortagee  to  take  every  remedy  he  can  against 
the  mortgaged  premises,  and  the  plaintiffs  are  not  now  entitled  to  redeem. 
The  Court  will  not  determine  that  this  is  not  a  saleable  interest,  or  that  it 
is  such  an  interest  as  cannot  be  taken  in  execution.  It  has  been  held  that 
equitable  interests  may  be  taken  in  execution.  Under  the  circumstances 
of  this  case,  there  is  no  reason  to  permit  a  redemption.  It  is  not  like  the 
case  where  the  estate  of  the  mortgagee  has  never  become  absolute.  In 
Endsworth  v.  Griffiths,  2  £q.  Cas.  Abr.  595,  also  15  Viner,  468,  pi.  8 
(and  in  1  Bro.  P.  C.  149),  under  similar  circumstances  redemption  was 
refused.  Dolland  having  got  possession  of  the  estate  by  the  sheriffs  sale, 
was  the  same  thing  as  if  Lyster  had  conveyed  to  him.  Here  the  property 
was  mortgaged  by  the  two  Lyster s,  the  survivor  permitted  and  acquiesced 
in  the  sale. 

Mr.  Mitford,  in  reply,  said,  where  an  estate  is  purchased  by  partners  in 
trade,  as  in  this  case,  for  the  purposes  of  a  trade,  though  it  is  a  joint 
interest,  the  equitable  interest  will  soon  survive  *to  the  represenla-  [*480] 
tatives  of  one  of  the  parties  first  dying,  and  that  the  executors  of 
William  Lyster  had  not  joined  in  any  of  the  acts,  though  Thomas  Lyster 
had  done  so. 

Lord  Chancellor  said,  the  prayer  of  the  bill  was  sufficient  to  force  his 
opinion,  whether  the  holder  of  such  an  interest  is  entitled  to  take  this  sort 
of  property  in  execution.  Where  the  equitable  interest  is  taken  in  exe- 
cution, and  sold  for  a  gross  sum  of  money,  it  is  impossible  to  distinguish 
what  is  given  for  the  equity  of  redemption,  and  what  for  the  term.  Where 
two  persons  take  a  farm,  it  is  a  joint  adventure;  so  where  two  are  con- 
cerned together  in  a  trade  ;  there  the  interest  in  the  equity  will  turn  round 
the  joint  estate ;  but  the  Court  has  been  of  opinion,  that  the  interest  of  the 
joint  representatives  Was  subject  to  the  adventure.  If  parties  in  trade 
purchase  lands  for  the  purposes  of  their  trade,  those  purposes  will  affect 
the  interest  of  the  parties  in  the  lands.  (2)  (a) 

(2)  This  qnestion  is  yet,  it  seems,  undecided.  See  the  ESditor's  note  to  Thornton  v.  Dixon, 
antes,  199.     ^  Bnt  see  note  (a)  below.  ^ 

(a)  The  general  principle  now  declared  in  the  Elnglish  law,  is,  that  real  estate  acquired  for 
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In  the  present  case,  if  the  defendant  had  contracted  with  the  plaintiff 
to  give  him  the  advantage  of  the  sale,  that  contract  would  have  bound 
him  ;  but  it  strikes  me  as  impossible  for  the  mortgagee  to  take  the  equity 
of  redemption  in  execution,  and  sell  it,  throwing  in  his  own  title.  This 
is  a  case  of  the  first  impression.  Supposing  a  case  of  equity  of  redemp- 
tion to  be  extendible,  I  do  not  know  what  effect  it  might  have  if  the  equity 
alone  was  sold ;  but  it  seems  more  difficult  to  admit  it  where  the  mortga- 
gee throws  in  his  own  estate,  so  that  it  is  impossible  to  distinguish  how 
far  the  debt  is  extinguished  by  the  sale.  (6) 

It  stood  over,  and  came  on  again  on  the  6th  of  March  (when  the  re- 
porter was  absent),  when  (as  he  has  been  informed)  (3)  Lord  Chancellor 
decreed  in  favor  of  the  plaintiffs,  that  they  be  let  in  to  redeem,  (3)  on  the 
ground  that  an  equity  of  redemption  was  not  liable  to  be  taken  in  execu- 
tion, under  the  stat  29  Car.  2,  c.  3,  and  his  Lordship  desired  that  might 
be  taken  notice  of  as  the  ground  of  the  judgment  (c) 

(3)  This  is  correct ;  ageing  with  Reg.  Lib. 

the  pnrpose  of  a  trading  concern,  is  to  be  considered  as  partnership  property,  and  to  be  first 
appuea  in  satisfaction  of  the  demands  of  the  partnership.  Fereday  v.  Wightwick.  1  Russ.  & 
My.  45.  It  is  taken  to  be  personal  estate,  and  retains  that  character,  as  between  the  real  and 

gsrsonal  representatives  of  a  deceased  partner.  Phillips  v.  Phillips,  1  My.  4t  Keen,  649  ; 
room  V.  Broom,  3  My.  6l  Keen,  443  :  Morris  v.  Kearsley,  3  Young.  6l  CoU.  139 ;  3  Kent 
(6th  ed.),  37,  38,  39,  and  notes.  See  farther  upon  this  subject,  for  the  doctrines  of  the  EEng- 
lish  and  American  law,  Collyer  on  Partnersnip,  B.  2,  ch.  1,  S  1,  p.  69,  et  seq.,  and  cases 
cited  in  note  (I)  to  p.  69.  See  also  the  cases  cited  in  note  (a)  to  Thornton  v.  Dixon,  ante, 
200  ;  1  Story,  Eiq.  Jar.  ch.  16,  f  674  :  Story.  Partnership,  ch.  6,  S  93,  and  note  at  the  end  of 
the  section  ;  Bumside  v.  Merrick,  4  Metcait,  637  ;  Rana*s  note  to  Goodwin  v.  Richardson, 
II  Mass.  476  ;  Hoxie  9.  Carr,  1  Sumner,  181  - 186 ;  Blake  v.  Nutter,  19  Maine,  16. 

(6)  A  mortgagee  cannot  cause  a  sale  to  be  made  of  the  equity  of  redemption  for  the  pur- 
pose of  paying  or  extinguishing  the  debt  secured  by  the  mortgage.  Atkins  v.  Sawyer,  i  Pick. 
361  ;  Goring  v.  Shreeve,  7  Dana,  66. 

But  see  Porter  v.  King,  1  Greenl.  297 ;  Tice  v.  Annin,  2  John.  Ch.  125  ;  Schnell  v.  Schro- 
der. 1  Bai.  £q.  334. 

But  a  mortgagee  may  attach  and  lery  on  the  mortgaged  fund  for  a  debt  not  secured  by  the 
morteage.    Uushing  o.  Hurd,  4  Pick.  253. 

When  an  equity  of  redemption  is  sold  under  an  execution^he  purchaser  takes  such  interest 
as  the  defendant  on  the  execution  had.  Crow  o.  Tinslev,  6  Dana,  402  ;  Hartshomo  v.  Harts- 
home,  I  Green,  Ch.  348.  See  Worthington  v.  Lee,  2  Bland.  678.  See  further  on  the  subject 
of  levying  upon  or  selling  an  equity  of  redemption  under  an  execution.  White  v.  Bond,  16 
Mass.  400  ;  Warren  v.  Childs,  11  Biass.  222  ;  Kelly  v.  Bumham,  9  N.  Hainp.  20  ;  Steward 
V.  Allen,  6  Greenl.  103  ;  Fitch  v.  Ayer,  2  Conn.  143  ;  Coombs  v.  Jordan,  3  Bland.  284. 

The  right  of  a  mortgagor  to  redeem  his  estate  is  almost  universally  liable,  in  the  United 
States,  to  be  taken  upon  execution  by  his  creditors.  See  1  Hilliara's  Abr.  Law  of  Real 
Estate,  ch.  35,  and  cases  cited  ;  Pritchard  v.  Brown,  4  N.  Hamp.  402  ;  Kelly  v.  Beers,  12 
Mass.  388-390. 

(c)  Ace.  Allison  v.  Gregory,  1  Murph.  333. 


[*481]  *Cressett  and  Others  t?.  Mytton. 

[Vide  S.  C.  1  Yes.  jun.  449.]    Lincoln 's-Iim-Hall,  12th  March. 

(No  Entry.) 

In  a  bill  to  perpetuate  testimony  of  a  right  of  common  and  way,  the  plaintifls  claimed  m 
right  of  their  estates,  or  otherwise  —  this  is  too  loose :  a  demurrer,  therefore,  allowed.  (1) 

The  bill  stated  that  the  plaintiff;  Elizabeth  Cressett,  was  lady  of  the 
manor  of  Holdgate,  com.   Salop,  as  lessee  for  lives  under  the  Bishop  of 

(i)  See  also  Gell  v,  Hayward,  1  Vernon,  312 ;   Loker  v.  Rolle,  3  Ves.  4,  and  Ryres  v, 
Ryres,  ibid.  343. 
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Worcester ;  that  the  plaintiff;  the  then  Bishop,  in  right  of  his  see,  was  en- 
titled to  the  reversion  of  the  said  manor,  and  that  some  of  the  other  plain- 
tiffs were  seised  of  the  inheritance  in  fee,  of  certain  messuages,  &c.,  and 
others  of  them  occupiers  of  other  messuages,  lands,  d&c,  in  the  township 
of  Holdgate,  dsc,  and  that  the  tenants,  owners,  and  occupiers  of  the  said 
messuages,  lands,  tenements,  and  hereditaments,  in  right  thereof  or  other- 
wise, have  from  time,  d&c,  and  of  right  ought  to  have,  and  still  of  right 
have  and  ought  to  have  common  of  pasture  in  and  upon  a  certain  waste, 
or  common,  called  Brownblee,  for  their  horses,  sheep,  and  other  cattle,  and 
also  a  way  or  road  for  themselves,  &c.,  over  certain  enclosed  lands  in  the 
parish  of  Diddlebury,  in  the  county  of  Salop,  belonging  to  the  defendant, 
Thomas  Mytton,  known  by  the  name  of  Earnesty  Park  (tracing  the 
road),  and  which  said  road,  or  way,  is  separated  from  the  adjoining  grounds. 

The  bill  further  stated,  that  the  defendant  was  seised  of  the  inheritance 
of  the  lands,  &,c.,  and  of  the  soil  of  the  road,  and  that  three  years  ago  the 
defendant  sent  to  forbid  the  plaintiff's  tenants  from  turning  their  cattle  on 
the  common,  or  using  the  way,  pretending  a  sole  right  of  way  and  com- 
mon, but  had  never  commenced  any  action  or  proceeding  to  try  the  right, 
or  obstructed  them  in  the  exercise  thereof. 

And  the  bill  charged,  that  although  the  defendant  now  permitted  plain- 
tiffs to  eitercise  their  rights,  by  which  means  they  were  unable  to  bring 
them  to  trial  at  law,  yet  he  declared,  that  af\er  the  death  of  their  witness- 
es he  would  dispute  their  right,  and  therefore  prayed  to  have  their  wit^ 
nesses  examined,  and  their  testimony  perpetuated,  &c. 

To  this  bill  the  defendant  demurred ;  and  for  cause  of  demurrer, 
showed  that  the  plaintiffs  had  not  stated  any  legal  right,  in  any  persons  to 
have  common  or  way  in  the  premises,  and  that  there  are  joined  in  the  bill, 
several  persons  as  plaintiffs,  who  appear  by  their  own  showing,  to 
have  distinct  rights  to  their  estates,  *and  to  their  supposed  right  of  [*482] 
common  and  way,  and  that  it  does  not  appear,  in  respect  of  what 
messuages,  lands,  or  tenements,  in  particular,  the  right  of  common  and 
way  is  claimed. 

Mr.  Lloyd,  for  the  plaintiff,  contended  that  the  bill  was  properly  brought ; 
that  the  distinction  is,  that  the  Court  will  not  permit  parties  to  bring  a  bill 
where  they  have  an  opportunity  of  trying  their  rights  at  law  ;  (2)  but 
wherever  the  parties  are  so  circumstanced  that  they  cannot  try  their  rights 
the  Court  will  direct  a  commission  to  try  them  ;  that  the  present  case  was 
the  stronger,  because  the  defendant,  though  he  threatened  a  future  contest 
of  the  right,  permitted  the  present  exercise  of  it);  that  a  party  in  posses- 
sion of  such  a  right  may  maintain  a  bill,  Duke  o£  Dorset  v.  Crirdier,  Prec. 
in  Chan.  531,  because  he  cannot  bring  an  action.  It  is  shown  as  a  cause 
of  demurrer,  that  the  plaintiffs  have  not  stated  their  legal  right.  But  the 
Court  never  expects,  in  cases  like  these,  that  the  right  should  be  stated 
with  the  same  precision  as  it  is  necessary  to  do  in  a  declaration  at  law.  It 
is  asserted  here,  that  the  plaintiffs  have  a  right,  and  it  is  not  necessary  to 
state  it  further.  It  is  not  necessary  to  state  the  right  particularly.  Mayor 
of  YorkY.  Pilkington,  I  Atk.  282.  (3) 

Lord  Chancellor.  You  have  not  stated  whether  the  right  of  way  and 
common  is  appurtenant  or  appendant  to  the  land,  d&c,  that  you  hold  —  and 
you  state  it  loosely,  that  you  have  such  right  as  belonging  to  your  estate,  or 

(a)  See  Welby  v.  D.  of  Rutland,  3  Bro.  P.  C.  39  (octavo  ed.)  and  toI.  tH.  p.  927,  in  the 
folio  ed. 

(3)  Bat  see  contra  G«U  v.  Haywaid,  1  Vem.  312,  and  the  other  caset  in  note  (1>, 
antea. 
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otherwise,  so  that  your  bill  is  to  have  a  commission  to  try  any  right  of 
common  and  way  whatever.  The  difTerence  between  special  pleadings, 
and  pleadings  in  this  Court,  is,  that  a  great  deal  of  verbiage  is  allowed 
here;  but  still,  there  must  be  some  substance.  If  you  want  to  perpetuate 
evidence,  you  must  show  [what,  and]  by  what  right,  you  claim,  (a) 

Demurrer  aJIowed. 

(a)  See  1  Madd.  Gh.  Pr.  (4th  Am.  ed.)  191  ;   Story,  Eq.  PI.  eh,  6,  S  241  ;  ch.  7,  S  906  ; 
Jerome  v.  Jerome,  5  Conn.  352 ;  Oell  v.  Haywaid,  2  Vera.  312. 


[•483]    •Hall,  Widow,  and  Others,  t;.  Notes  and  Others. 
LincolaVInn-Hall,  13th  March. 
(Reg.  Lib.  1791.  A.  fol.  192.) 

[A  defendant  having  sabmitted  to  answer,  must  answer  folly.  (1)  (a)  If  a  plaintifi*  states  a 
false  title,  and  reauires  an  account  upon  the  foot  of  it,  the  defendant,  to  avoid  setting  forth 
the  account,  should  put  the  real  fact  in  issue  by  a  pica ;  and  cannot  by  answer  only  insist 
that  be  is  not  bpund  to  answer  the  particulars.  A  plea  of  a  negative,  that  a  plaintiff  is  not 
the  person,  or  in  the  situation  alleged,  as  of  "  no  partner,"  "  not  heir,"  is  good.]  (2) 

[Although  a  defendant  cannot  by  answer  avoid  answering  fully  to  aU  particmars  grounded  on 
the  plaintiff's  title  :  he  may  yet  avoid  setting  forth  the  particolars  of  accounts,  if  he,  even 
by  answer  distinctly  ne^tive,  having  any  subject-matter  of  accounti  referable  to  ths 
plaintiff's  title  as  stated  m  the  bill.    Note.]  (6) 

Bill  by  the  executors  of  Hall,  who  had  becoipe  a  bankrupt,  and  was 
since  dead,  against  the  defendants,  praying  accounts  of  profits  re- 
ceived from  leasehold  property  assigned  to  them  by  the  bankrupt,  and  a 
redemption  of  the  same,  upon  payment  of  money  really  advanced,  with 
interest. 

(0  See  Cartwright  v.  Hately,  and  Shepherd  v.  Roberts,  antea,  238,  239,  with  the  Edi- 
tor's notes  and  references ;  more  especially  to  Beames's  EUem.  PI.  120,  et  seq. 

(2)  It  will  be  seen  by  Lord  Thurlow's  own  admission,  in  the  principal  case  (postea,  489), 
and  by  the  authorities  above  referred  to,  that  he  once  held  soch  negative  pleas  bad  ;  but  that 
the  law  is  now  settled,  ut  supra.  See  in  particular  Newman  o.  Wallis,  antea,  2  vol.  143, 
with  the  Editor's  notes,  16  Ves.  264,  266,  &c. 

It  is  very  singular  that  a  material  point  in  equity-pleading  seems  to  have  occurred  in  the 
above-mentioned  case  of  Shepherd  v.  Roberts,  after  the  allowance  of  the  exceptions  to  th« 
Master's  Report  as  stated,  antea,  239  ;  and  that  such  point  seems  unreported.  The  follow- 
ing is  the  account  of  it  from  Sir  J.  Simeon's  MSS.  annexed  to  the  MS.  report  of  the  principal 
case :  — 

**  N.  B.  In  Shepherd  v,  Roberts,  rafter  the  allowance  of  the  exceptions  as  stated  in  3 
Brown,  239 J  the  defendant  put  in  a  mrther  answer,  denying  be  had  any  jmrtnership  assets, 
screening  himself  under  the  implied  assertion  that  there  was  no  partnership.  On  exceptions, 
the  Master  thought  the  answer  substantially  the  same  with  the  former ;  and,  therefore, 
tlioQght  himself  bound  by  the  Chancellor's  order  to  allow  the  exceptions ;  and  on  exccptiona 
to  the  Master's  report,  Lord  C.  thought  his  former  opinion  wrong,  and  that  the  defendant 
might  protect  himself  against  the  discovery  by  denymg  the  partnership,  and  therefore  allowed 
the  exceptions  to  the  Master's  report." 

It  appears  from  the  last  edition  of  Lord  Redesdale's  work,  that  bis  Lordship  seems  to 
think  the  whole  subject  requires  further  consideration.    See  pp.  187, 188,  (3d  ed.) 

(a)  See  the  rule  stated,  the  cases  enumerated  to  which  it  applies,  and  the  qualifications  of 
it.  in  1  Barbour,  Ch.  Pr.  B.  1,  ch.  6,  §  5,  p.  131-133.  See  also  Wigram  on  Discov.  (Am. 
ed.)  PI.  148,  149,  &c.,  p.  86,  87.  et  aeo;  Cookson  v.  Ellison,  2  Bro.  C.  C.  252.  and  note  to 
that  case  on  this  point ;  2  Madd.  Ch.  Pr.  (4th  Am.  ed.)  339,  340 :  Adams  v.  Fisher,  3  Mylne 
&,  Craig.  526  ;  Cartwright  r.  Hately,  ante,  238,  239,  n.  (a) ;  Cuyler  v.  Bogert,  3  Paige,  386,; 
Hagthorpe  v.  Hook,  1  Gill  &  John.  272;  Bank  of  Utica  v.  Messereau,  7  Paige,  617  ;  1 
Hovenden's  Sopp.  to  Vesey  jnn.  126- 128,  note  (1)  to  Cartwright  v.  Hately,  1  Ves.  ran.  292. 

(6)  See  1  Barbour,  Ch.  Pr.  B.  1,  ch.  6,  9  6,  d.  131,  132.  A  defendant  cannot,  fiowever, 
in  nis  answer,  excuse  himself  from  making  a  Aiil  discovery  by  merely  denying  the  cAmplain- 
uu's  title  to  discovery  and  relief,  ib.  132|  133  i  Bank  of  Utica  v.  Messereau,  7  Paige,  617. 
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The  bill  stated  that  the  trustees  appointed  by  an  act  of  Parliament  for 
dividing  commons,  d&c.  in  the  parish  of  St.  Mary  Newington,  in  Surry, 
demised  premises  situate  at  Walworth  Common,  to  Hall,  the  bankrupt,  for 
ninety-nine  years,  at  the  rent  of  66/.  per  annum,  and  that  John  Neale  had 
also  let  to  Hall  a  close,  at  Hazard's  Bridge,  for  sixty-fire  years,  at  a  rent 
of  30/.  per  annum;  that,  afterwards,  Hall  becoming  a  bankrupt,  and  hav- 
ing obtained  his  certificate,  repurchased  the  premises  from  his  own 
assignees,  for  245/. ;  that  the  close  at  Hazard's  Bridge  being  very  valu- 
able, on  account  of  its  containing  a  large  quantity  of  brick  earth,  and 
having  it  in  contemplation  to  make  bricks  there,  and  wanting  money  for 
that  purpose,  Hall  applied  to  the  defendant  Noyes,  to  assist  him  with  a 
loan,  which  Noyes  agreed  to  do;  but,  as  a  security,  required  Hall  to  make 
an  assignment^ of  one  moiety  of  the  close  to  him,  which  was  accordingly 
done,  upon  a  nominal  consideration  of  262/.  10$.  but  which  was  not  paid, 
Noyes  only  giving  Hall  three  promissory  notes  for  30/.  20/.  and  20/.,  the 
acceptance  of  a  drail  by  Hall  for  100/.,  and  a  sum  of  40/.  in  cash :  that 
Hall  having  granted  building  leases  of  some  of  the  premises,  and  having 
occasion  for  money,  applied  to  Cross,  afterwards  a  bankrupt  (of  whom 
some  of  the  defendants  are  assignees),  and  requested  him  and  the  defend- 
ant Noyes,  to  advance  him  10^/.  on  the  mortgage  of  the  lease  of  the 
ground  at  Walworth,  and  of  the  other  moiety  of  the  close  at  Hazard's 
Bridge;  but  the  said  sum  of  1000/.  was  not  all  paid  to  Hall,  but  some  part 
of  it  only,  to  the  amount  of  245/. :  and  Hall  having  contracted  with  one 
Pye,  for  the  purchase  of  a  leasehold  estate  at  Kent  Bar,  for  the  remainder 
of  a  term  of  twenty-one  years,  for  335/.,  and  Noyes  and  Cross  having 
given  some  security  to  Pye,  for  such  335/.,  said  335/.  also  made 
*part  of  such  consideration-money,  and  Pye  and  Hall  assigned  the  [*484] 
said  leasehold  estate,  subject  to  the  reserved  rent  thereon,  to  Cross 
and  defendant  Noyes,  subject  to  redemption  on  payment  of  the  said  sum 
of  1000/.  and  interest,  and  Noyes  and  Cross  took  from  Hall  his  bond  and 
warrant  of  attorney,  as  a  further  security,  upon  which  warrant  of  attorney 
judgment  was  afterwards  entered  up.  The  defendant  Noyes  afterward 
having  lent,  or  pretended  to  have  lent,  Hall  promissory  notes,  to  the 
amount  of  271/.,  as  a  security  for  the  same,  took  his  bond,  in  the  penalty 
of  600/L  for  securing  payment  of  300/.,  and  a  warrant  of  attorney  for  the 
same ;  upon  which  he  ailerwards  entered  up  judgment,  and  caused  writs 
of  Ji,  fa.  to  be  issued ;  and,  by  means  thereof,  levied  and  had  satisfaction  for 
all  or  nearly  all  the  money  due. 

The  bill  further  stated,  that  a  commission  of  bankruptcy  was  soon  after 
issued  against  Cross,  and  the  defendants  Carr  and  Evans  were  chosen 
assignees. 

The  bill  further  stated,  that  the  defendant  Noyes,  in  August,  1776,  got 
into  possession  of  the  close  at  Hazard*s  Bridge,  or  of  one  moiety  of  it, 
and  made  considerable  profits  by  cutting  and  making  hay  thereon,  and 
taking  in  cattle  to  feed  ;  and  on  behalf  of  himself  and  Cross,  or  his  as- 
signees, got  into  possession  of  and  into  the  receipt  of  the  rents  of  the 
mortgaged  premises,  and  by  that  means  was  satisfied  the  interest  and  part 
of  the  principal  of  the  said  1000/.  That  Hall  being  involved  in  debt, 
Noyes  and  the  other  defendants  took  advantage  thereof,  and  got  him  to 
sign  an  account  that  1400/.  was  due  from  him  on  the  mortgage,  and  also 
that  he  was  indebted  to  Noyes  on  other  transactions  80/.,  and  got  him  to 
execute  a  second  mortgage,  to  secure  1451/.  and  80/.  and  interest,  with  a 
power  to  sell,  and  to  take  the  sum,  for  which  the  premises  should  be  sold, 
as  a  security  for  the  said  sum  and  interest,  with  a  trust,  to  pay  the  sur- 
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plus,  if  any,  to  Hall.  The  bill  then  stated,  that  Hall  and  Noyes  made  a 
considerable  quantity  of  bricks,  on  the  close  at  Hazard's  Bridge,  and  that 
Noyes  having  taken  an  absolute  assignment  of  one  moiety  of  the  said 
close,  but  being  conscious  that  it  was  intended  only  as  a  security  for  the 
money  really  advanced,  but  pretending,  that  by  virtue  of  the  assignment, 

he  was  entitled  to  one  moiety  of  the  said  close,  he,  as  an  induce-* 
[*485]  ment  *to  H^ll  to  execute  the  indenture  of  6th  July,  1780,  gave 

him  to  understand,  that  if  he  would  do  so,  and  would  allow  him, 
defendant  Noyes,  210/.,  as  the  money  advanced  by  him  on  the  said  assign- 
ment, and  266/.,  which  he  pretended  to  have  laid  out  in  making  bricks 
(though  he  had  not  laid  out  so  much),  and  would  let  the  said  moiety  be  a 
security  for  the  same,  as  well  as  for  said  sums  of  1451/.  and  80/.,  he,  the 
defendant  Noyes,  would  permit  Hall  to  redeem,  and  become  the  owner  of 
said  moiety ;  and  by  such  means  Hall  was  induced  to  execute  the  said 
deed ;  and  a  deed-poll  was  accordingly  prepared,  under  the  direction  of 
defendant  Noyes,  and  duly  executed  by  Hall  and  Noyes,  reciting  those 
terms ;  and  it  was  thereby  witnessed,  that  in  case  Hall  should  pay  the  said 
sums,  and  all  Noyes's  future  disbursements  on  account  of  the  moiety,  on 
or  before  the  6th  October  then  next,  Noyes  should  reassign  the  premises 
to  Hall.  The  bill  further  stated,  that  the  defendant  had  sold  the  prem- 
ises at  Kent  Bar,  to  one  Rolls,  and  had  sold  a  moiety  of  the  close  at 
Hazard's  Bridge  (being,  as  is  alleged,  the  moiety  which  was  comprised  in 
the  deed  of  6th  July,  1780),  by  auction,  to  one  Robinson,  but  in  fact,  in 
trust  for  Noyes  (to  whom  it  had  been  afterwards  assigned),  for  105/.,  who 
had  procured  the  lease  to  be  delivered  up  [to  him ;  that  in  December, 
1781,  he  surrendered  the  lease  to  the  landlord  of  the  premises,  and  ob- 
tained from  him  a  new  lease,  dated  22d  December,  1781,  for  twenty-one 
years  from  Christmas  then  next,  at  the  rent  of  15/.  a  year,  whereby  the 
landlord  gave  defendant  Noyes  license  to  break  [up  the  soil  ;and  make 
bricks  thereon,  upon  payment  of  a  fine  of  925/.  in  addition  to  said  rent  of 
15/.  yearly. 

The  bill  further  stated,  that  defendant  Noyes  made  large  quantities  of 
bricks,  by  means  whereof,  after  payment  of  the  rent  and  fine,  large  profits 
were  made.  It  then  stated,  that  Hall,  being  taken  in  execution  for  debt, 
assigned  his  equity  of  redemption  (for  a  nominal  consideration  of  500/. 
but  of  which  he  received  only  40/.),  to  the  defendant  Schoole,  who  as- 
si^ed  one  moiety  thereof  to  the  defendant  Rybot,  and  the  death  of  Hall 
without  being  able  to  redeem,  and  that,  by  his  will,  he  made  the  plaintiffs 
executors ;  that  Noyes  and  the  other  defendants  were  still  in  the  posses- 
sion of  the  premises  at  Hazard's  Bridge  and  Walworth,  and  by  the  profits 
thereof  had  been  fully  paid  the  sums  really  advanced  to  Hall,  and  had  a 

considerable  surplus  in  their  hands ;  and,  therefore,  the  plaintifl& 
[•486]  insisted  they  had  a  right  •to  redeem,  and  prayed  an  account  of  the 

rents  and  other  profits  of  the  mortgaged  premises,  and  that  the 
same  should  be  applied  in  sinking  the  principal  and  interest  of  the  debt, 
and  that,  upon  payment  of  the  refiidue,  the  defendants  might  reassign  the 
premises  to  the  plaintiffs. 

The  defendants  put  in  very  long  answers  to  this  bill,  stating  the  trans- 
actions very  much  at  large,  but  of  which  the  import  was,  to  insist  that  the 
real  transaction  was  a  sale  from  Hall  to  them,  and,  after  such  sale,  the 
defendant  Noyes  acknowledged,  that  he  made  bricks  on  the  premises  at 
Hazard's  Bridge,  but  insisted  that  he  was  not  bound  to  discover  what 
quantity  of  bricks  were  made,  or  to  set  forth  whether  other  profits  bad 
been  made  from  the  said  close,  or  any  particulars  relative  thereto,  as  it 
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appeared  by  plaintifli'  own  showing  that  Hall  had  assigned  all  his  inter- 
est in  the  premises  to  Schoole,  and  that  the  same  is  now  vested  in 
defendants  Schoole  or  Rybot ;  and,  for  the  same  reasons,  the  defendants 
insist  plaintiffs  are  not  entitled  to  any  account  of  the  rents,  profits,  or 
produce  of  the  premises ;  and  in  a  further  part  of  their  answer  the  defend- 
ants said,  "  they  hoped  they  should  be  allowed  such  benefit  of  the  several 
mortgages  and  circumstances  before  set  forth  in  bar  of  such  discovery  and 
relief,  as  if  the  same  had  been  set  forth  by  way  of  plea  or  demurrer  to  the 
said  bill." 

To  this  answer,  several  exceptions  were  taken,  some  of  which  had  been 
allowed  by  the  Master,  but  others  disallowed  by  him.  The  disallowed 
exceptions  went  to  the  answer  not  having  discovered  the  profits  made  of 
the  close  at  Hazard's  Bridge,  either  by  cutting  hay  thereon,  or  otherwise, 
or  how  the  debts  for  which  the  mortgages  were  made  were  incurred,  and 
particularly  as  to  the  number  and  quality  of  the  bricks  made  on  the 
premises  at  Hazard's  Bridge,  or  the  sums  of  money  received  for  the 
same. 

It  came  on  now,  upon  exceptions  to  the  Master's  report. 

Mr.  Mansfield,  Mr.  Lloyd,  and  Mr.  Abbot,  for  the  defendants,  argued, 
that  although  they  had  submitted  to  answer  in  a  case  where  they  might 
have  pleaded  or  demurred,  yet  the  general  rule  that,  where  a  party  sub- 
mits to  answer,  he  must  answer  fully,  did  not  apply  in  the  present 
case ;  that  submission  will  not  ^entitle  the  plaintiff  to  a  long  ac-  [*487] 
count  in  a  case  where  a  defence  is  set  up,  that  meets  his  title.  (3) 
Here  the  defence,  on  the  part  of  the  defendant  Noyes,  is,  that  he  is  a 
purchaser,  not  a  mortgagee ;  and  that  defence  is  not  merely  set  up  by 
Noyes,  but  it  appears  upon  the  face  of  the  bill,  and  is  affirmed  by  Hall 
himself  in  his  lifetime.  If  the  plaintiffs  can  make  a  case,  to  show  they 
have  a  right  to  redemption,  then  they  will  be  entitled  to  have  an  examina- 
tion as  to  every  particular  now  excepted  to ;  but,  till  they  show  that,  they 
are  not  entitled.  It  is  not  charged  in  the  bill,  that  the  assignment  to 
Schoole  was  fraudulent.  Schoole  may  now  obtain  the  absolute  interest 
in  the  estate ;  and,  whilst  his  title  is  out  against  the  plaintiffs,  they  can 
have  no  relief.  Wherever  an  answer  denies  the  matter  of  the  suit,  the 
Court  will  not  compel  the  defendant  to  answer  what  is  consequential  to. 
the  decree ;  it  will  not  enforce  an  account  whilst  the  title  is  doubtful. 
Sweet  V.  Young,  Ambl.  353,  shows,  that,  where  the  plaintiff's  title  is 
doubtful,  the  defendant  is  not  compellable  to  set  forth  an  account.  So  in 
Gethin  v.  Gale,  there  cited,  which  was  a  bill  for  the  possession  of  real 
estate,  upon  the  ground  that  the  defendant  was  illegitimate,  Lord  Hard- 
wicke  was  of  opinion,  till  this  was  established,  the  plaintiff  had  no  right 
to  an  account.  So,  in  a  case  in  the  Exchequer,  where  a  defendant,  though 
he  had  not  pleaded  that  he  was  a  purchaser  for  valuable  consideration, 
but  had  insisted  upon  it  (as  is  done  here)  by  answer,  the  late  Mr.  Baron 
Perrott  said  he  should  not  be  obliged  to  produce  his  title-deeds.  Whilst 
the  plaintiff's  right  is  in  contest,  the  account  is  immaterial ;  and  whilst 
immaterial,  the  Court  will  not  compel  it.     Gilb.  Forum  Romanum,  106. 

(3)  See  the  case  of  a  vicar  whose  title  was  denied  ;  in  which  case  the  Court  of  Exchequer 
held,  the  party  need  not  set  forth  an  account  of  tythes.  Stated  arfiruendOf  1 1  Yes.  286.  The 
name  of  the  other  case  there  also  stated  as  recent  was  Tiffin  o.  Clarke,  31st  January,  1804. 
It  was  a  bill  for  tythes  brought  by  a  vicar.  The  defendants  stating  the  tight  to  be  in  the 
rector,  objected  oy  answer  to  set  out  the  account.  Exceptions  were  taken  to  this  ;  but 
they  were  overruled  in  full  court.  Editor's  MS.  note.  Lord  Redesdale  thinks  the  point  still 
requires  further  consideration,  notwithstanding  the  authorities  referred  to,  antea,  238, 239,  &c. 
Sea  vide  SomerTille  v.  Mackie,  16  Yes.  382,  et  seq. 
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The  case  in  2  Vesey,  445  (Buden  t.  Dore),  is  to  the  same  parpose, 
though,  in  that  case,  the  defendant  might,  having  pleaded.     To  the  same 

effect  was v.  Taylor,  before  Lord  Bathurst.     In  Jacobs  ?. 

[*48d]  Goodman,f  in  the  ^Exchequer,  November  16,  1791,  the  defendant 

said  in  his  answer,  that  plaintiff  was  a  servant,  not  a  partner,  and 
therefore  resisted  the  account.  The  Lord  Chief  Baron  held  the  plaintiff 
not  entitled  to  an  account,  until  he  proved  a  partnership ;  because,  other- 
wise, any  person,  by  alleging  a  partnership,  might  entitle  himself  to  an 
account.  If  parties  cannot  plead  in  bar  to  the  account,  but  must  answer, 
this  inconvenience  will  follow,  that  any  person  may  have  an  account.  The 
principle  on  which  the  plea  in  Newman  v.  WalUs  (ante,  vol.  ii.  p.  143) 
was  overruled,  does  not  extend  to  all  cases ;  it  applies  where  the  plea  goes 
to  the  whole  case,  but  not  where  the  title  and  the  account  are  separate, 
and  the  account  is  consequential  to  the  title:  though  the  Court  will 
compel  an  answer  as  to  the  title,  it  will  not  compel  an  account  till  the 
title  is  established.  Here  it  is  a  preliminary  point,  that  the  party  has  put 
the  title  out  of  himself. 

Lord  Chancellor  (in  the  course  of  the  argument,  and  at  the 
[*489]  close  of  it)  said,  supposing  the  case  supplied  matter  for  a  *demur« 

rer,  he  could  not  take  notice  of  the  cause  of  demurrer  on  excep- 
tions. It  might  have  been  cause  of  demurrer  that  Hall,  having  assigned 
his  equity  of  redemption  to  Schoole,  till  he  had  displaced  that  estate,  had 
not  a  right  to  a  discovery  :  in  such  a  case,  the  defendant  might  have  met 
the  plaintiff's  title  by  a  plea ;  and  though  he  had  held,  upon  a  former 
occasion,  that  a  negative  plea  (4)  was  bad,  he  believed  he  was  wrong  in 

t  Jacobs  9.  Goodman.  —  This  was  an  injunction-bill  filed  by  the  plaintiff,  in  older  to  enjoin 
defendant  from  proceeding  in  an  action  at  law,  commenced  against  him  for  the  lecoTeiy  of 
100/.  borrowed  by  the  plaintiff  of  defendant :  and  the  bill  stated  a  partnership  to  have  existed 
between  ]9laintia  and  aefendant,  and  an  account  unsettled  between  them  in  respect  of  the 
partnership ;  and  it  allegecL  that,  on  taking  the  account,  it  would  be  found  that  nothing  was, 
m  fact,  due  upon  balance  of  all  accounts  to  the  defendant,  and  the  bill  called  for  an  account 
of  the  partnership  transactions.  Defendant,  by  his  answer,  stated  the  agreement  respecting 
the  business  to  be,  that  plaintiff  came  to  him  and  represented  that  he  was  well  yersea  in  the 
trade  of  glass  and  beads,  and  that  if  defendant  would  engage  in  it,  he  (the  plaintiff)  ooald 
be  of  great  assistance  to  him  ;  that  it  bein^  convenient  to  defendant  to  advance  the  necessary 
sum,  he  did  accordingjv  engage  in  the  business,  agreeing  that  if,  at  the  end  of  six  months,  it 
appeared  that  plaintinf  nad  managed  the  trade  to  advantage,  he  should  be  allowed  one  thud 
of  the  profits.  And  defendant  denied  that  plaintiff  had  any  other  concern  in  the  business, 
or  that  ne  was  liable  for  any  of  the  transactions  thereof,  save  as  it  might  happen  for  miscon- 
duct as  a  servant.  And  further  denied  that  there  was  any  other  agreement  between  them 
other  than  as  aforesaid,  or  that  they  had  any  connection  in  business  other  than  as  aforesaid. 
He  further  stated  in  his  answer,  that  this  100/.  was  borrowed  of  defendant  by  the  plaintiff,  in 
order,  as  he  said,  that  he  might  assist  a  sister  who  was  in  business.  That  plaintiff  left  de- 
fendant at  the  end  of  nine  weeks,  and  then  wrote  to  him  an  apology  for  thus  leaving  him,  but 
adding  that  he  would  send  him  the  100/.  in  a  few  days.  Exception  was  taken  to  this 
answer,  because  defendant  had  set  forth  no  account,  and  because  defendant  had  not  set  out 
what  balance  was  due  to  him,  and  how  he  had  made  out  the  same. 

Mr.  Johnson,  in  support  of  the  exception,  stated  that  defendant  could  protect  himself  from 
settinsT  out  an  account  only  by  a  plea  or  demurrer,  and  that  having  answered,  it  was  not 
sufficient  to  deny  a  principal  fact,  which  would  be  a  defence,  but  he  must  go  on  to  answer  all 
the  collateral  matter. 

But  the  Court  were  of  opinion  that  the  answer  was  sufficient  in  this  case,  (c) 

Lord  Chief  Baron.  You  are  not  entitled  to  an  account,  unless  there  be  a  partnership,  and 
your  position  goes  much  too  wide.  At  that  rate,  if  an  utter  stranger  was  to  me  a  bill  against 
Uhild's  shop,  alleging  a  partnership,  it  could  not  be  sufficient  to  deny  that  any  such  partner- 
ship existed.  There  may  be  cases  where  the  Court  will  reouire  an  account,  although  the 
principal  point  in  the  bill  is  denied.  But  not  in  a  case  tike  this.  Suppose  to  a  bill  for  tithes, 
the  defendant  answered  he  was  no  occupier,  or  in  many  other  cases  of  that  kind,  would  not 
such  an  answer  be  sufllcient  7 

Exception  overruled. 

(4)  Reported  antea,  2  vol.  p.  143.  See  also  Lord  Eldon  C.'s  statement  of  this  fact  in 
Jones  V.  Davis,  16  Ves.  264,  265,  and  in  Somerrille  v.  Mackie,  ibid.  387 ;  Beames's  El.  PI. 
120,  123,  and  note,  130,  266,  et  seq. 

(c)  See  1  Barbour,  Ch.  Pr.  B.  1,  ch.  6,  §  6,  p.  132. 
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holdtog  80,  (d)  for  that  wherever  a  plea  will  reduce  the  question  to  one 
point,  it  is  admissible.  All  the  cases  cited  were  cases  where  the  title  was 
completely  separate  from  the  account :  in  that  before  the  Lord  Chief 
Baron  it  was  completely  so;  and  he  could  not  say  that,  where  it  was  so, 
the  party  was  bound  to  give  the  account ;  but,  in  the  present,  he  thought 
they  were,  and  therefore  allowed  the  exceptions. 

(d)  It  is  now  well  settled,  that  such  pleas  are  good.  Story,  Eq.  PI.  ch.  13, 1  661,  and  note 
0 )  to  page  495  ;  Faulder  v.  Stuart,  1 1  Yes.  302  ;  Sanders  v.  King,  6  Madd.  61  ;  Hardman  v. 
Ellames,  3  Mylne  &  Keen,  740;  2  Daniel,  Ch.  Pr.  99,  100,  110,  111  ;  Warrington  v.  Moth- 
ersill,  7  Price,  668 ;  Newman  v.  Wallis,  2  Bro.  C.  C.  and  note  (a)  to  p.  147. 


Tew  v.  The  Eaxl  of  Wintbrton. 
FoRSTER  V.  The  Earl  of  Winterton. 

FORSTER  V.  FoRSTER. 

Lincoln's-Inn-Hall,  14th,  16th  March.    [Tide  S.  C.  1  Yes.  jon.  451.] 
(Reg.  Lib.  1791.  B.  fol.  276.  &c.) 

Interest  on  an  old  bond  cannot  be  computed  beyond  the  penalty.  (I )  (a) 
The  court  will  not  ^ive  interest  on  the  arrears  of  an  annuity,  secured  by  a  bond  which  had 
been  taken  in  satisfaction  of  dower.  (2) 

These  caoses  comprised  several  questions  as  to  the  affairs  of  the  family 
of  Forster. 

(1)  The  doctrine  seems  quite  settled  now,  accordingly,  both  at  law  and  in  equity,  contrary 
to  Mr.  J.  BuUer's  dicta,  in  I>ord  Lonsdale  9.  Church,  2  T.  R.  388,  and  his  decision  in  Knight 
V.  M'Lean,  postea,  497.  Lord  Thurlow  overruled  the  latter  decision  (Tide  postea,  496,  &.c.), 
in  which  his  Lordship  was  supported  by  former  authorities.  See  Gibson  v.  Egerton,  1  Dick. 
408.  with  the  previous  cases  cited,  ibia.  409.  For  later  cases,  referring  to  various  of  the 
authorities,  vide  Clarke  v,  Seton,  6  Ves.  411,  414,  416,  and  1  Ball  &  Beat.  311  ;  Lloyd  v. 
Hatchett,  2  Anstru.  625,  &«.  The  cases  capable  of  support,  in  which  interest  has  been  allowed 
beyond  the  peualty,  are  distinguishable  by  some  particular  specialty,  as  in  tharTJTVM'Claire 
V.  Donkin,  1  East,  436,  where  the  action  was  not  upon  the  bond,  but  u]N>n  a  judgment  lecov- 
ered.  See  also  per  Sir  W.  Grant,  M.  R.  6  Ves.  416,  416,  and  Mr.  Serit.  Williams's  note»a 
Oainsford  v.  Ghrimth,  in  his  edition  of  Saunders's  Rep.  1  vol.  68.  ^  Denny  v.  Lord  Elnnia- 
kellin,  2  Moll.  635.     See  also  Eden's  note,  post,  496.  > 

(2)  The  decision  on  this  point  also  seems  perfectly  sound,  and  supported  by  the  authorities 
to  an  extent  much  beyond  tne  case  within  cited  (p.  496),  as  Anon.  2  Yes.  661,  where  Lord 
Hardwicke  is  represented  to  stale  that  the  Court  might  allow  such  interest  "  in  a  very 
special  case,"  as  if  a  widow  had  been  obliged  to  borrow  money  and  pay  interest  for  it,  &c. 
"That  special  case  had  precisely  occurred,  even  before  Lord  Hardwicke  nimself,  in  the  instance 
of  the  Duchess  of  Wharton ;  but  his  Lordshipj  though  sensible  of  the  peculiar  hardship,  and 
very  anxious  to  allow  the  claim,  found  himself,  after  every  search  for  precedents,  unable  so 
to  do.  Vide  in  D.  of  Bedford  v.  Coke,  1  Dick.  178.  This  was  in  the  year  1743.  The  case 
above  referred  to  as  Anon,  in  2  Ves.  661,  was  in  1766,  and  is  reported  in  1  Dick.  278|  sub. 
nom.  Bignal  v.  Brereton ;  where  (it  is  observable)  the  above  dictum  as  to  the  Court's  inter- 
fering in  such  a  special  case  does  not  appear ;  so  that  the  correctness  of  the  report  in  Vesey 
seems  rather  doubtful.  The  above  two  cases  are  particularly  noticed,  and  the  doctrine  stated 
as  above  by  Lord  Loughborough,  C,  in  Creuze  v.  Hunter,  2  Ves.  jun.  166,  167  ;  but  it  must 
be  observed,  that  Lord  Thurlow  himself  did  in  one  case  direct  interest  to  be  computed  on  (he 
arrears  of  an  annuity,  where  the  widow  had  been  restrained  by  an  injunction  in  the  cause 
from  enforcing  due  payment.    See  Morgan  9.  Morgan,  2  Dick.  643. 

As  to  the  question  of  interest  upon  arrears  of  dower,  it  seems  as  yet  to  be  iroverBed  by  the 
same  authorities  as  apfdy  to  the  case  of  arrears  of  iointure,  et  simiha.  Mr.  Roper,  however, 
though  he  admits  (in  his  recent  publication  upon  tne  Law  of  Baron  &  Feme)  the  general  rule 
has  been  considered  as  incapable  of  relaxation,  even  in  the  most  distressing  cases  of  dower  as 
well  as  jointure,  makes  a  material  distinction  in  point  of  ar^ment  between  those  instances. 
See  1  vol.  461-463.    That  gentleman  founds  the  distinction  that,  in  the  case  of  jointara 

(a)  See  note  (o)  next  page. 
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John  William  Bacon  Forster,  Esq.,  and  the  Reverend  Henry  Wastell, 
clerk,  having  several  money  transactions  together,  and  in  particular 
having  entered  into  bonds  for  each  other ;  and  the  said  John  William 
Bacon  Forster,  being  then  at  the  point  of  death,  Henry  Wastell  applied 
to  him  to  execute,  and  he  did  execute  a  bond,  bearing  date  the  14lh  of 
April,  1767,  in  the  penal  sum  of  7700/.,  for  securing  the  payment  of 
3650/.,  with  legal  interest  for  the  same ;  and  also  a  warrant  of  attorney, 
to  confess  judgment  on  the  same,  and  which  judgment  was  afterwards 
entered  up. 

On  the  21st  day  of  the  same  month,  the  said  John  William  Bacon 
Forster  made  his  will,  and  thereby  devised  his  real  estates  to  trustees,  for 

payment  of  his  debts  and  other  uses. 
[M90]      *And  on  the  27th  of  the  same  month  the  testator  died. 

By  deed-poll,  dated  11th  of  November,  1767,  the  said  bond  and 
judgment,  and  the  principal  and  interest  secured  thereby,  were  assigned 
by  the  said  Henry  Wastell  to  Edmund  Tew,  for  securing  the  principal 
sum  of  1000/.,  and  the  same  were  afterwards  made  a  security  for  the 
further  sums  of  600/.  and  400/.  and  interest;  and  the  same  were  after- 
wards assigned  by  Wastell  to  Snow  Clayton  (subject  to  the  prior  assign- 
ments), as  a  security  for  2250/. 

In  Michaelmas  term,  1768,  the  plaintiffs  in  the  first  cause  filed  their 
bill  on  behalf  of  themselves  and  other  creditors  of  the  testator,  to  have 
their  debts  raised  and  paid.  In  Hilary,  1769,  the  plaintiffs  in  the  second 
cause  filed  their  cross-bill,  to  have  all  the  demands  on  the  estates  liqui- 
dated and  paid. 

which  arises  from  contract,  provision  mi^ht  have  been  made  for  interest  in  such  contract, 
upon  any  arrears  that  might  be  incarred :  whereas  a  widow's  right  to  dower  arising  from 
operation  of  law,  and  equity  professing  to  give  a  concurrent  and  more  effectual  assistance,  it 
must  appear  singular,  that  she  should  nave  a  relief  less  exlensiye  in  equity  than  she  could 
obtain  at  law.  Mr.  Roper,  referring  to  Curtis  v.  Curtis,  antea,  2  vol.  628,  629,  and  to  Lord 
Thurlow's  remarks  in  the  principal  case,  postea,  495. 

f  (a)  Upon  a  money  bond  given  by  a  principal  debtor,  the  obligor  is  both  legally  and  eqoi- 
tablv  lia))le  for  the  whole  amount  of  the  principal  and  interest  secured  by  the  condition  of 
the  bond,  although  such  amount  exceeds  the  penally  of  the  bond.  Mower  v.  Kip,  6  Paige,  89 ; 
Judge  of  Probate  v.  Heydock,  8  N.  Hamp.  491.  See  also  to  this  point,  Baker  v.  Morris,  10 
Leigh.  285.  In  Harris  v.  Clap,  1  Mass.  308^  interest  was  given  in  the  shape  of  damages, 
even  as  against  a  surety,  although  the  principal  and  interest  exceeded  the  penalty  of  the 
bond.  See  also  Pitts  v.  Tilden,  2  Mass.  118  ;  Rand's  ed.  119,  note  (b) ;  Atwell  r.  Fowles, 
1  Munf.  176  ;  Tenant  v.  Gray,  5  Munf.  494 ;  Smedes  v.  Houshtaling,  3  Caines,  43  ;  Bank 
of  the  tJ.  S.  r.  Magill,  1  Paine's  C.  C.  669  ;  Tread  well  v.  M'Neal.  2  John.  Cas.  340 ;  Car- 
ter 9.  Carter,  4  Day.  30  ;  Troup  v.  Wood,  4  John.  Ch.  228  ;  Graham  v.  Bickham,  4  Dall, 
149  ;  Warner  v.  Thurlo,  15  Mass.  164,  and  Rand's  note. 

In  this  last  case,  it  is  held,  that  judgment  may  be  given  for  the  penalty  and  interest  from 
the  commencement  of  the  suit  and  no  more.  For  this  limitation  of  the  period,  for  which 
interest  is  to  be  calculated,  the  court  rely  upon  Harris  v.  Clap,  1  Mass.  308.  There  is, 
however,  no  authority  for  such  a  limitation  to  be  found  in  that  case.  It  was  there  held,  that 
the  penalty  and  interest  from  the  demand  must  be  the  measure  of  the  judgment ;  not  exceed- 
ing, however,  the  sum  awarded,  and  interest  upon  it,  from  the  time  of  payment^  according  to 
the  condition  of  the  bond.  1  Mass.  313,  314.  In  Harris  v.  Clap,  Sedgwick,  J.  dissented  from 


V.  Wilson,  1  Ryan  &  M.  105,  it  was  held  by  Littledale,  J.  that  in  debt  on  bond  in  a  penalty 
of  120/.,  conditioned  for  the  repayment  of  the  same  sum  with  lawful  interest,  such  mterest 
is  recoverable  beyond  the  penalty. 

In  a  similar  case,  however.  Lord  Tenterden,  C.  J.,  gave  only  the  penalty  of  the  bond  and 
U.  damages  for  detention.  Hellen  v.  Ardley,  3  Car.  &  Payne,  12,  and  see  the  learned  note 
on  this  subject  at  the  end  of  that  case. 

But  judgment  on  a  bond  cannot  exceed  the  penalty  thereof  and  interest  from  the  breach, 
although  the  sum  actually  be  larger.    U.  States  v.  Arnold,  1  Gall.  348. 

In  Potter  v.  Webb,  6  Greenl.  14,  the  question,  whether  interest  can  be  compated  beyond 
the  penalty  of  a  bond  given  for  official  good  conduct,  was  raised  and  left  onaecided.  See 
also  U.  S.  Bank  v.  Magill,  1  Paine,  C.  C.  661. 
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By  a  decree  in  the  two  first  causes,  11th  of  July,  1774,  the  proper 
accounts  were  ordered  to  be  taken,  and  proper  inquiries  to  be  made 
respecting  the  specialty  debts  of  the  testator. 

By  the  Master's  general  report,  dated  13th  February,  1792,  he  certified 
(among  other  things)  that  he  had  set  forth,  in  the  third  schedule  to  his 
report,  a  particular  account  of  the  specialty  debts  of  the  testator,  John 
William  Bacon  Forster,  with  interest  on  such  of  these  as  carried  interest, 
after  the  rate  they  respectively  carried,  computed  to  the  20th  day  of 
April,  1792,  except  on  such  debts  where  the  interest  exceeds  the  penalty, 
and  in  that  case  had  only  computed  interest  to  the  amount  of  penalty, 
and  to  whom  the  same  are  respectively  due. 

Exceptions  were  taken  to  this  report  by  some  of  the  bond  creditors, 
because  the  Master  had  not  computed  interest  beyond  the  penalties  of 
their  respective  bonds,  and  particularly  by  Tew  and  Clayton,  in  respect 
to  their  assignment  of  the  bond  to  Wastell,  concerning  which,  the  Master 
had  reported,  that  there  was  due  to  Tew,  for  principal  money,  1000/. ; 
and  for  interest,  from  the  4th  of  February,  1770  (to  which  time  all  in- 
terest had  been  paid),  to  the  4th  of  February,  1790,  being  twenty  years, 
at  five  per  cent.,  1000/.,  making,  together,  2000/.,  the  penalty  of  the  bond ; 
and  that  there  was  also  due  to  Tew  the  further  sura  of  600/.  which 
*Tew  had  lent  to  Wastell,  who,  by  indenture,  dated  4th  August,  [*491] 
1768,  had  charged  the  same  on  the  bond  and  judgment,  and  for 
interest  (as  above)  600/. ;  that  there  was  also  due  a  further  sum  of  400/. 
principal,  and  400/.  for  interest,  under  similar  circumstances,  making  in 
the  whole  4000/. ;  and  that  there  had  been  paid  Tew  by  Alder,  the  late 
receiver  of  the  estates,  on  the  8th  September,  1789,  the  sum  of  500/., 
which  reduced  the  principal  and  interest  due  to  Tew  to  3500/.  And  the 
Master  reported,  that  there  was  due  to  Nathaniel  Clayton,  the  executor 
of  Snow  Clayton,  on  the  assignment  from  Wastell  to  him,  the  principal 
sum  of  2250/.,  and  for  interest  from  27th  January,  1770,  to  27th  of 
January,  1790,  the  sum  of  2250/.,  amounting  together  to  4500/.,  the 
penalty  of  the  said  bond. 

Mr.  SoUcitor-Generalf  and  Mr.  SteeU^  in  support  of  the  exceptions. 
The  exceptions  are  on  the  ground  that  the  Master  has  been  wrong  it 
calculating  interest  only  to  the  amount  of  the  penalty  in  the  bond; 
whereas  he  was  bound  by  the  reference  to  report  the  interest  due.  The 
direction  in  the  reference  imports  that  he  is  to  report  upon  the  condition 
in  the  bond ;  it  does  not  give  him  authority  to  stop  at  the  penalty,  con- 
trary to  the  expression  in  the  reference.  It  is  also  against  reason  to  stop 
short  of  the  interest  really  due,  as  the  whole  might  be  recovered  at  law. 
This  is  established  now  at  law,  by  the  case  of  Lord  Lonsdale  v. 
Church,  (3)  2  Term  Rep.  388,  where  Mr.  Justice  Buller  said,  he  was 
not  satisfied  with  the  case  of  White  v.  Sealy,  Dougl.  48,  though  that  was 
distinguishable,  as  being  the  case  of  a  surety.  In  Elliot  v.  Davis,  Bunb. 
23;  in  Holdipp  v.  Otway^  2  Sound.  106;  and  Duwall  v.  Terrey, 
Shower's  Pari.  Cas.  15,  the  penalty  is  considered  merely  as  a  security. 
We  must  admit  that  interest  is  given  at  law  as  damages;  and,  perhaps,  k 
may  be  argued  that  it  is  not  referred  to  the  Master  to  calculate  damages:; 
but  if  the  penalty  is  not  the  real  debt,  but  only  the  security,  and  the  debt 
is  the  principal  and  interest,  then  it  is  within  the  terms  of  the  reference 
of  what  is  due.  In  fact,  it  would  be  unreasonable  not  to  do  this  for  a 
bond  creditor  ;  because,  aAer  a  decree  for  administration  of  assets,  if  the 

(3)  Mr.  J.  Bailer's  doctrine  there  is  now  ovemiled,  vide  note  (1),  antes. 
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creditor  brings  an  action,  he  is  stopped  bjr  the  decree,  and  the  decree 
operates  as  an  injunction  from  taking  his  legal  remedy :  then  the  Court 
will  not  prevent  his  taking  his  legal  remedy  without  giving  him  something 
as  beneficial,  which  it  will  not  do  unless  it  calculates  the  interest 
[•492]  beyond  the  penalty.  The  penalty  is  only  meant  to  operate  where  •the 
debt  and  interest  are  less.  Under  the  circumstances  of  Clayton's  case, 
particularly,  the  whole  interest  should  be  allowed.  He  could  only  take 
subject  to  Tew's  claims,  and  500/.  had  been  paid  to  Tew  without  any  ap- 
plication. He  was  a  judgment  creditor,  and  therefore  should  have  his 
whole  interest.  Hard.  136,  3  Atk.  617,  Godfrey  v.  Watson.  If  the 
debtor  comes  into  equity  for  relief,  he  must  pay  interest,  though  be- 
yond the  penalty. 

Mr.  Lhydy  in  support  of  the  Master's  report.  The  practice  was  set- 
tled in  the  case  of  Sir  Stephen  Evance*s  creditors,  1  Atk.  80  (Brondey  v. 
Ooodere)^  that  upon  bonds  no  interest  can  be  given  beyond  the  penalties. 
In  Ktitleby  v.  Keitleby,  (4)  Ist  December,  1774,  there  was  a  decree  for 
payment  of  creditors.  Some  of  the  bonds  were  seventy  years  old.  The 
creditors  insisted  that,  the  fund  being  ample,  they  ought  to  be  paid  their 
full  interest.  On  the  other  side,  the  practice  was  insisted  upon ;  and 
Master  Montague  (to  whom  it  was  referred)  consulted  all  the  Masters. 
His  report  was  excepted  to,  and  the  exception  was  argued  before  Lord 
Bathurst  and  the  Master  of  the  Rolls,  who  were  both  clearly  of  opinion 
that  the  practice  ought  not  to  be  broke  in  nipon.  (5)  In  the  late  case  of 
Knight  V.  MacUan^  your  Lordship  inclined  to  the  same  opinion,  though 
you  did  not  decide  it. 

Lord  Chancellor.  I  thought  I  had  decided  that  case.  I  do  not  know 
what  they  may  do  at  law,  when  the  rule  which  has  been  alluded  to  comes 
to  be  pushed  to  all  its  consequences.  How  far  back  will  they  take  it? 
How  can  it  be  taken  against  an  heir,  or  in  the  case  of  an  administrator, 
where  they  declare  only  in  the  debet  ?  If  you  insist  that  the  bond  is  not 
a  security  for  the  penalty,  but  for  some  other  debt,  the  Master  is  not  com- 
petent to  vary  the  contract. 

I  cannot  possibly  alter  the  course  of  the  Court.  If  the  Master  had 
taken  the  circumstances  under  consideration,  he  would  have  been  mis- 
Exceptions  overruled. 

Another  question  arose  in  the  third  of  these  causes,  under  the  follow- 
ing circumstances : 
[•498]  •William  Bacon  Forster,  in  contemplation  of  a  marriage  with 
Frances  Pewterer,  who  was  afterwards  his  widow,  and  now  the 
wife  of  the  defendant,  Bentham,  entered  into  a  bond,  bearing  date  20th 
February,  1780,  in  the  penal  sum  of  10,000/.,  conditioned  that  he  should, 
as  soon  as  conveniently  might  be,  convey  sufficient  freehold  or  copyhold 
estates,  in  trust  to  raise  and  pay  to  said  Frances  Pewterer,  in  case  she 
should  survive  him,  during  her  life,  a  clear  annuity  of  600/.  in  full  satis- 
faction and  bar  of  dower,  6lc.  And  by  a  memorandum  subscribed  to  the 
said  bond,  and  signed  by  the  said  Frances  Pewterer,  she  declared  that 

t  See  the  next  case,  p.  496,  the  decree  not  haTiog  beea  made  till  aAer  the  dedsion  of  this 
case,  though  it  was  argued  before  it,  and  very  moch  at  large. 

(4)  Since  reported,  2  Dick.  614. 
,  (6)  The  late  Ch.  Baron  Thomson  was  counsel  in  that  cause,  and  observed,  that  although 
mterest  for  seTenty  years  was  paid  to  the  creditors  by  simple  contract  under  force  of  the 
deviae  there,  the  bond  creditors  were  in  a  much  worse  situation,  being  allowed  interest  to  the 
aztent  only  of  the  penalty.    Vide  in  Lloyd  v.  Hatchett,  2  Anstru.  627. 
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she  did  freely  accept  of  the  said  jointure,  in  full  bar  and  satisfaction  of 
and  for  all  dower  and  thirds,  to  which  she  might  be  entitled  on  account 
of  the  said  marriage.  On  the  23d  February  the  marriage  took  effect,  and 
on  the  15th  of  April  following,  William  Bacon  Forster  died,  leaving  his 
widow  enciente  with  the  plaintiff  in  the  third  cause. 

By  a  decree  in  this  last  cause,  the  3d  of  February,  1790,  it  was 
ordered,  that  the  former  decree  should  be  carried  into  execution,  and 
(among  other  things)  it  was  ordered  that  this  bond  and  memorandum 
should  be  established,  and  that  the  defendant,  the  widow,  having  agreed 
to  accept  the  annuity  of  600/.  out  of  the  real  and  personal  estate  of  her 
said  late  husband,  in  bar  of  dower,  it  was  declared  that  she  was  to  be 
considered  as  a  specialty  creditor  of  her  said  late  husband,  and  was 
entitled  to  be  paid  the  arrears  of  her  said  annuity  from  his  death,  out  of 
the  personal  estate  of  her  late,  husband,  in  a  course  of  administration ; 
and  if  the  same  should  not  be  sufficient,  then  out  of  the  real  estates  of 
which  he  died  seised  in  fee ;  and  if  those  were  not  sufficient,  then  out  of 
such  estates  of  which  he  was  tenant  in  tail,  provided  such  deficiency  did 
not  exceed  the  amount  of  the  dower  to  which  she  would  have  been 
entitled  in  case  she  had  not,  by  the  said  memorandum,  accepted  the  said 
annuity  And  the  Master  was  to  take  an  account  of  such  arrears,  and 
was  also  to  inquire  and  state  what  estates  the  said  William  Bacon  Forster 
died  seised  as  a  tenant  in  tail,  out  of  which  the  defendant,  Frances,  would 
have  been  dowable ;  and  of  the  incumbrances  on  such  estates. 

By  the  Master's  separate  report,  the  23d  of  June,  1789,  he  had 
certified  that  the  only  assets  of  William  Bacon  Forster,  to  satisfy 
*the  said  annuity,  consisted  of  several  sums  of  money  received  [*494] 
by  the  said  defendant  as  his  administratrix,  and  which  then  could 
not  be  ascertained  ;  and  he  now,  by  his  general  report,  and  the  schedule 
thereto,  stated  of  what  estates  the  said  William  Bacon  Forster  stood  seised 
as  tenant  in  tail ;  and  that  the  same  were  subject  to  outstanding  terms,  to 
secure  an  annuity  to  Sarah,  the  widow  of  John  William  Bacon  Forster, 
and  other  incumbrances ;  and  submitted  the  question  as  to  the  defendant, 
Frances's,  title  to  dower  thereout.  He  further  certified,  that  by  orders  of 
this  Court,  dated  27th  of  June,  1789,  and  23d  of  June,  1790,  the  defend- 
ant, Frances,  had  been  paid  two  sums  of  300/.  each  ;  and  that  the  whole 
of  the  annuity,  from  the  15th  of  April,  1780,  to  the  15th  of  April,  1792, 
then  remained  due  to  her,  and  amounted  to  7200/.  (except  the  said  two 
sums  of  300/.  each),  and  that  the  rents  and  profits  of  the  estates,  out  of 
which  she  would  have  been  dowable,  amounted  to  23,289/.  145.  9^c/.  sub- 
ject to  deductions ;  which  reduced  the  same  to  11,018/.  lOs.  5d.  And  the 
Master  also  found  that  the  said  bond  was  the  only  specialty  debt  of  the 
said  William  Bacon  Forster. 

The  question  now  before  the  Court,  was,  whether  the  defendant,  Mrs. 
Bentham,  having  received  only  the  said  two  sums  of  300/.,  and  having  so 
great  an  arrear  of  her  annuity  due  to  her,  should  be  paid  interest  on  that 
arrear ;  and  it  was  stated  that  she  had  been  obliged  to  borrow  money  for 
her  subsistence,  during  the  time  such  arrear  was  run,  for  which  money 
so  borrowed  she  had  paid  interest ;  and  that  the  funds,  out  of  which  she 
was  entitled  to  the  arrears,  had  been  actually  carrying  interest  during  the 
whole  time. 

Mr*  Mansfield,  Mr.  Llotfd,  and  Mr.  Ainge,  for  the  defendants,  Bentham 
and  his  wife. 

The  question  is,  whether  Mrs.  Bentham  is  entitled  to  interest  on  the 
arrears  of  the  annuity.     In  Ferrers  v.  Ferrers,  Forrester,  p.  2,  it  is  said, 
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that  a  jointress  is  not  entitled  to  interest  on  the  arrears  of  an  annuity, 
becaase  the  arrears  are  uncertain  :  and  it  has  been  laid  down,  that  interest 
18  not  given,  unless  the  party  is  obliged  to  come  here  to  get  rid  of  a  pen- 
alty ;  and  that  then  the  Court  will  compel  the  party  to  pay  inter- 
[•495]  est.  But  in  the  case  •reported,  2  Vesey,  661,  (6)  it  is  laid  down 
that  where  a  jointress  is  obliged  to  borrow  money,  and  pay  interest 
for  it,  that  is  a  ground  for  the  Court  to  give  her  interest  on  the  arrears  of 
her  jointure.  In  the  case  of  the  Drapers'  Company  v.  Davis,  2  Atk.  2J 1 , 
interest  was  given  upon  the  arrears  of  an  annuity,  the  sum  being  liqui- 
dated. That  case  does  not  differ  materially  from  this;  in  the  present 
case,  the  annuity  is  secured  by  a  bond  ;  and  Lord  Hardwicke  there  states 
the  cases  in  which  the  Court  will  give  interest,  to  be  those  of  a  wife  and 
child,  for  whose  subsistence  the  annuity  is  given.  There  cannot  be  a 
stronger  case  than  the  present,  where  no  personal  misconduct  can  be 
charged,  the  owner  of  the  estate  being  an  infant,  and  a  sufficient  fund 
being  in  Court  from  the  rents  of  the  settled  estates,  to  a  third  part  of  the 
profits  of  which  the  defendant  would  have  been  entitled ;  and  which 
fund  has  actually  been  producing  interest  all  the  time.       •  " 

Mr.  Solicitor-General,  and  Mr.  Mitford,  for  the  plaintiff.  No  interest 
can  be  given.  This  is  a  mixed  case  ;  it  is  true,  that  the  jointress  is,  by 
the  decree,  to  be  considered  as  a  specially  creditor;  but  she  is  also  to  be 
considered  as  a  dowress,  and  this  Court  has  never  given  interest  on  arrears 
of  dower.  In  the  case  of  the  Drapers*  Company  v.  Davis,  it  was  upon 
an  ascertained  annuity.  In  Benniford  v.  Waring^  which  was  before  the 
Court  during  the  sittings  after  last  Trinity  term,  an  annuity  was  charged 
on  the  estate  of  Sir  George  Wynn,  and  your  Lordship  thought  you  could 
not  give  interest  on  the  arrears.  In  the  case  of  Lindsay  v.  Gibbon,  in  the 
year  1780,  Lord  Loughborough  said,  there  were  no  cases  warranted  giving 
interest  on  dower,  (a) 

Lord  Chancellor  said,  if  he  was  entitled  to  give  interest,  he  must  look 
into  the  cases  for  a  ground  on  which  to  do  so.  (7)  The  Court  has  never 
given  interest,  but  where  there  has  been  some  ground  from  whence  it 
could  gather  that  there  was  a  contract  between  the  parties  that  interest 

r  ^?  V  •  ^'  ^  ^}li'  ^^'  *"^*  °°™-  ^*Snal  r.  Brerelon.    See  also  per  Lord  Loughborough, 

v»  •   VCS.  JUQ.  16/. 

(7)  See  note  (2)  antea,  469. 

.i,i'*2JDi!!^i"?J*®2™l  T**>  Dickens  upon  this  snhiect,  showing  that  this  had  long  been 
Uie  pracuce  in  the  Master's  offices.  Grosvcnor  v.  Cook,  1  Dick.  506  ;  Ketlleby  r.  KetUeby, 
Rundle  r  Pellit,  2,I>ick.  614  ;  Gibson  r.  Egerton,  Bumitead  v.  Stilei,  1  DickT  408.  ia  Uie 
last  of  which,  Lord  Camden  was  so  clear  upon  the  point,  that  he  wished  he  had  been  war- 
r/Ii!?*''5  .  K^..  «  i**^®^^"'^^*  pay  costs.  It  has  ever  since  been  the  uniform  practice. 
Th/m«  ?  v^^  il>?  ^^'J'-.S^S  »  i^"T>«  ^-.Earl  of  Scarborough,  3  Ves.  657 ;  Mackworth  v. 
Thomas,  6  Ves.  329  ;  Clarke  r.  Seton.  6  Ves.  411  ;  Ex  parte  Rush  worth.  10  Ves  409  - 
Butcher  ..  Churchill,  14  Ves.  674.     <  llam  on  Assets,  ch.  §9"* %;  P  57T572.  V  * 


**  mu  *  '^""t*'""'i  »'»  *e5.  0/4.  ^  nam  on  Assets,  ch.  39,  S  2,  p.  571,  672.  > 
ri^^h^TT'^R  •S^'^!!1'S^'^^'"^^*'*  T"***'*  °^«?*'-  ■'«^*<^«  Bulfer,  in  Loid'^Lonsdale  r. 
Mq .  qknit  «■  Pr^.^  o  m'^^'V^""^^  *'-iJ,S^f°'»  2  Bl.  Rep.  1190 ;  Wilde  v,  Clarkson,  6  T.  R. 
™  ^!?SL  •^^?>«l^*'^''j  ^  '  ?*  51^*^  '•  '^^^^^"'^  *  East,  436,  in  which,  hoVeTcr,  il 
S?™nf  iitTi^t  mkS^  J««dgment  had  been  recovered  on  a  bond  in  an  action  upon  the 

tor^J*n«ti^n'^?I2'JllThClIj*'^  "^^'^^""^  '"^  bankruptcy  in  the  eyentof  a  surplus,  vide  the  Edi- 
rf  i!te««t  C^«?I?  ?n»?iP'^'."''^*i'  ^^®'  *"^  **  ?  V^*  ^^''^^^  doctrine  upcin  the  subject 
^TlTiu^^^k.^^i^'^^^'''''^'''^-  ^^V  "^  ^^«  ^«»«»  «ted  in  tJ»e  Editor's  note; 
bv  R^chaidi  B    ?;^SS^^^^^^  ^'-  ^^i!^^«'«  ^^^  P'^^^"^  «««  ^  relied  upon 

SLl  to  inuS;..  A^  tK5!S°f  ^'°"  *^*  Court  uDon  the  Question,  whether  the  crown  was  cSti- 

^f f  si^-s-i^y^^^^^^^^^^        ^  fear  n5;s.'s'Lx;te"r.h; 
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should  be  paid.  (8)  (6)  The  ground  from  compassion  is  too  loose  and 
indistinct.  The  reasons  for  giving  interest  cannot  turn  on  the  fact  whether 
the  party  was  or  was  not  in  distress.  The  annuity  being  intended  as  a 
maintenance  is  not,  in  all  cases,  a  ground  for  its  carrying  interest.  To 
lake  up  the  consideration  in  that  way  would  be  too  much,  (c)  Where  trus- 
tees were  bound  to  make  regular  payments,  and  have  kept  money  in  hand, 
the  Court  has  given  interest.  (9) 

•His  Lordship  ordered  the  arrears  of  the  annuity  to  be  paid  out  [MOO] 
of  the  personal  estate,  as  far  as  it  would  go,  and  the  deficiency  to 
be   made  good  out  of  the  settled  estates,  out  of  which  the  defendant 
would  have  been  entitled  to  dower,  if  she  had  not  acceptejj  the  annu- 
ity, (d) 

(8)  See  note  (3)  antea,  4£9,  and  1  Roper  on  Bar.  &  Feme,  462,  463. 

(9)  And  so  where  the  widow  was  prevented  from  enforcing  the  due  payment  at  law  by  an 
injunction  in  a  suit  in  equity.    Morgan  v.  Morgan,  coram  Lord  Thurlow,  2  Dick.  643. 

(6)  See  Lind  v.  Donegall,  Lloyd  &  G.  Temp.  Plunk.  827 ;  Clayton  v.  Lord  Glengall,  1 
Con.  &  Law,  311 ;  S.  C.  1  Dru.  &  War.  1. 

(c)  The  Court  will  not  give  interest  upon  the  arrears  of  an  annuity,  unless  a  special  case 
be  made.  Booth  p.  Leycester,  1  Keen,  247.  See  Hyde  v.  Price,  8  Sim.  678  ;  2  Williams, 
£z.  Pt.  3,  B.  3,  ch.  4.  §  6,  p.  879  ;  Ram  on  Assets,  ch.  7,  §  6,  p.  138. 

(</)  See  1  Madd.  Ch.  Pr.  (4th  Am.  ed.)  585  ;  2  Story,  Eq.  Jur.  ch.  33, 1  1249. 


Knight  v.  Maclean.     16th  March. 

(No  entry  on  this  occasion.) 

The  Master  in  computing  interest  on  a  bond,  is  not  to  go  beyon<}  the  penalty.  (1) 

Richard  Glover,  of  Croydon,  entered  into  a  bond  to  Richard  Glover, 
of  Woldinghara,  bearing  date  20lh  of  November,  1749,  in  the  penahy  of 
2800/.  conditioned  for  the  payment  of  1400/.  on  the  20th  of  November, 
then  next,  with  lawful  interest. 

This  bond-debt  being  unpaid,  and  a  bill  being  filed  for  accounts  of  the 
estate,  &c.,  of  Richard  Glover,  of  Croydon,  by  decree  in  the  original  suit, 
such  accounts  were  directed  to  be  taken. 

The  Master,  by  his  general  report,  dated  15th  of  May,  1790,  stated  the 
bond,  and  that  he  had  allowed  the  penalty  thereof. 

Exceptions  were  taken  to  the  Master's  report,  the  second  of  which  went 
(inter  alia)  to  the  Master  having  allowed  only  the  penahy  of  the  bond. 

These  exceptions  came  on  to  be  argued  on  the  24th  of  November, 
1790,  before  Mr.  Justice  Buller,  then  sitting  for  the  Lord  Chancellor, 
when, 

Mr.  Mansfield^  Mr.  Lloyd^  and  Mr.  Short,  for  the  executors,  contended, 
that  the  Master  ought  to  have  calculated  the  full  interest  down  to  the 
present  time,  and  not  to  have  restrained  himself  to  the  penalty.  That 
there  is  no  rule  to  this  effect  in  the  boqjcs,  and  that  although  the  practice 
has  been  so,  it  arose  from  a  conformity  to  the  rule  of  the  courts  of  com- 
mon law,  but  that  even  there  the  rule  has  become  obsolete,  and  the  jury 
now  will,  in  the  shape  of  damages,  give  the  full  interest.  That  in  the 
present  case,  the  Master  had  calculated  the  full  interest  on  notes  of 
hand,  so  that  interest  was  given  on  simple  contract  debts,  but  *stop-  [*497] 

(1)  See  the  preceding  case  of  Tew  v.  E.  of  Winterton,  and  the  Editor's  notes  (1)  and  (a) 
to  p.  489,  and  (6),  p.  492. 
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ped  on  a  specialty.  They  cited  Lord  Lonsdale  v.  Churchy  2  Term 
Rep.  388,  Bunb.  23,  Duval  v.  Terreyy  Shower's  Pari.  Cases,  15 ;  1  Saik. 
154. 

Mr.  SolicitorrGeneral,  and  Mr.  Shuter,  on  the  other  side,  contended, 
that  it  was  always  the  practice  of  the  Master's  office  to  restrain  the  cal- 
culation of  interest  to  the  penalty  of  the  bond.  That  it  would  be  diffi- 
cult to  argue,  that  if  a  court  at  law  gave  further  interest,  that  a  court  of 
equity  should  not  do  the  same  ;  but  that  at  law  it  was  given  in  the  shape  of 
damages,  and  the  Master  could  never  calculate  damages.  That  the  only 
case  where  interest  was  extended  beyond  the  penalty  was,  where  the 
debtor  was  plaintiff,  which  was  the  case  in  Shower,  but  where  the  creditor 
was  plaintiff  it  was  never  done.  Hale  v.  Thomas,  1  Vern.  349.  If  the 
practice  of  the  Court  is  to  be  changed,  it  should  be  by  decree,  not  in  the 
Master^s  office. 

Mr.  Justice  Buller,  immediately  aAer  the  argument,  said — 

The  question  is,  whether  the  Master  ought  not  to  calculate  the  whole 
interest  due,  without  stopping  at  the  penalty. 

The  direction  is,  to  calculate  interest  down  to  the  time,  and  that  direc- 
tion the  Master  ought  to  follow,  and  calculate  the  interest  to  the  time  of 
the  report,  (a) 

There  may  be  cases,  that  say  the  interest  shall  only  be  to  the  amount  of 
the  penalty ;  but  they  are  very  old  cases,  and  were  determined  in  con- 
formity to  the  rule  of  law. 

But  it  is  now  held  otherwise,  even  there.  I  remember  a  case  in  the 
year  1765,  in  the  King's  Bench,  where  it  was  held  otherwise,  and  Lord 
Mansfield  cited  a  case  at  Nisi  PriuSj  where  Mr.  Justice  Wright  directed 
the  jury  to  find  damages  beyond  the  penalty.  The  case  of  Wright  v. 
Sealy^  Dougl.  48,  was  determined  on  the  ground  of  its  being  the  case  of 
a  surety,  who  never  could  be  held  to  have  intended  to  bind  himself  beyond 
the  extent  of  the  penalty,  but  the  exception  proves  the  general  rule  to  be 
otherwise.  Then,  if  it  be  so  at  law,  where  is  the  equity  to  prevent  it  being 
so  here  ?     Will  a  court  of  equity  narrow  the  remedy  of  creditors,  whom 

in  general  it  favors  more  than  a  court  at  law  does  ? 
[•498]      •The  second  exception  was  therefore  allowed,  so  far  as  the  same 
went  to  the  Master^s  not  allowing  interest  beyond  the  penalty  of 
the  bond. 

The  exceptants  being  dissatisfied  with  this  order,  preferred  their  peti- 
tion to  the  Lord  Chancellor,  praying  that  the  exceptions  might  be  rear- 
gued, which  being  ordered,  they  came  on  for  that  purpose,  18th  of  March, 
1791. 

Mr.  Mansfield,  Mr.  Lloyd^  and  Mr.  Abbot,  supported  the  exceptions. 

In  every  case  except  this,  the  sum  in  the  condition  of  the  bond  is  con- 
sidered as  the  real  debt.  There  is  no  distinction  between  a  bond  for  pay- 
ment of  money,  or  for  securing  the  performance  of  a  collateral  act :  now 
it  is  settled,  that  a  man  cannot  pay  the  penalty  of  a  bond  in  discharge  of 
an  obligation,  to  settle  an  estate  to  certain  uses,  though  in  that  case  it  is 
an  agreement  to  do  a  thing,  the  performance  whereof  is  secured  by  the 
penalty.  Hobson  v.  Trevor^  2  Wms.  191 ;  Earl  of  Lonsdale  v.  Churchy 
2  Term  Rep.  388.  So  it  appears  by  Godolphin,  70,  that,  in  the  question 
as  to  bond  notabilia^  the  sum  in  the  condition,  not  the  penalty,  is  consid- 
ered as  the  debt.     So  in  a  deed  with  a  penalty  for  performance  of  cove- 

(a)  Aoc.  Pitts  0.  Tilden,  2  Mass.  1 18  :  Harris  v.  Clap,  1  Mass.  308,  and  the  other  Amen- 
caQ  cases  cited  in  note  (a),  to  Tew  v.  Winterton,  ante,  489. 
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nants,  or  for  payment  of  money  by  instalments,  the  party  may  bring  debt 
before  the  instalments  become  due,  and  is  not  confined  to  the  penalty. 
The  cases  where  the  penalty  has  been  considered  as  the  utmost  sum  to  be 
recovered  were  «o  determined,  in  order  to  follow  the  practice  of  the 
courts  of  law.  They  are  old  cases,  and  the  reason  has  ceased,  as  it  is 
now  established  by  precedent,  that  interest  may  be  given,  even  at  law, 
beyond  the  penalty.  When  this  was  on  before,  a  case  was  cited  in  which 
Mr.  Justice  Wright  had  directed  the  jury  to  find  to  the  extent  of  the  inter- 
est due,  and  that  case  was  afterwards  approved  by  the  Court ;  a  difficulty 
may  arise  on  that  practice  there,  for  if  a  man  owed  A.  100/.  and  B.  100/. 
on  bond,  and  A.  recovered  judgment  for  100/.  debt,  and  100/.  damages, 
though  the  judgment  is  entire,  the  100/.  damages  could  not  be  set  on  the 
same  footing  with'  fi.'s  bond  debt.  But,  in  modern  cases  in  equity,  inter- 
est has  been  given  beyond  the  penalty  :  it  was  so  in  the  case 
reported,  Shower's  P.  C.  15,  and  though  there  are  some  *par-  [*499] 
ticular  circumstances  mentioned  in  the  close  of  that  case,  as 
grounds  for  affirming  the  decree,  yet  it  seems  as  if  the  reasons  proceeded 
on  the  general  ground.  The  general  doctrine  seems  to  have  been  first 
fixed  in  Hale  v.  Thomas ,  1  Vern.  349.  Lord  Cowper,  in  1707,  considered 
the  case  as  clear.  In  1718,  there  is  a  case  to  the  same  effect  reported  by 
Buubury,  p.  23.  So  in  1  Eq.  Abr.  288,  referring  to  SaJk.  154.  There 
have  been  several  subsequent  cases  to  the  same  effect,  Godfrey  v.  Watson^ 
3  Atk.  517,  some  of  them  in  the  House  of  Lords  (as  was  that  reported  by 
Shower),  also  Lord  Dunsany  v.  Plunket^  2  Brown's  P.  C.  251 ;  Kirtoane 
V.  Blake,  ibid.  333;  Corporation  of  Gahvay  y,  Russel,  ibid.  275.  A 
court  of  equity  looks  upon  the  bond  as  an  agreement,  even  where  there  is 
no  debt,  Acton  v.  Pierce,  2  Vern.  480;  Cannel  v.  Buckle,  2  Wms.  342, 
where  the  Court  could  not  confine  itself  to  the  penalty,  because  the  bond 
was  void  at  law.  In  Bishop  v.  Church,  2  Vesey,  100,  371,  the  penalty 
was  gone  at  law,  but  relief  given  in  equity.  Now  there  is  no  principle 
upon  which  the  Court  can  give  relief  upon  an  instrument  void  at  law 
without  giving  it  to  the  full  extent  of  the  debt.  There  would  be  many 
cases  of  great  hardship  if  the  creditor  was  tied  down  to  the  penalty,  as  in 
the  case  where  assets  fall  in  at  a  great  distance  of  time.  In  the  present 
case  no  diligence  could  have  obtained  payment,  for  there  were  no  assets 
for  many  years.  The  principle  is,  that  the  Court  will  look  to  the  real 
debt,  not  to  the  penalty  by  which  that  debt  is  secured. 

Mr.  Mitford,  in  support  of  the  Master's  report,  said,  that  the  case  of 
Lord  Lonsdale  v.  Church  would  not  be  found  to  be  a  decision  on  the 
subject.  The  rule  under  which  the  Master  has  acted  is  clearly  establish- 
ed, both  at  law  and  in  equity;  courts  of  equity  have  recognized  the  rule, 
and  considered  themselves  as  bound  by  it,  except  in  cases  where  fraud  has 
intervened,  or  the  parties  have  submitted,  as  was  the  case  of  Duval  v. 
Terrey.  The  case  o(  Elliot  v.  Davis  is  very  shortly  stated  in  Bunbury. 
In  that  of  Holdipp  v.  Otway,  2  Saund.  106,  the  Court  thought  that  upon 
a  single  bill  obligatory,  interest  might  be  given  in  the  shape  of  damages. 
In  Lord  Dunsany  v.  Plunket,  the  party  was  in  possession,  and  the  plain- 
tiff came  to  be  relieved  against  that  possession,  and  the  Court  imposed  the 
terms  of  paying  the  interest  due.  The  case  was  the  same  in  Godfrey  v. 
Watson ;  Kirwane  v.  Blake,  proceeded  on  the  fraudulent  conduct 
of  the  party.  On  *the  general  ground  there  is  a  very  strong  case,  [*500] 
Bromley  v.  Goodere,  1  Atk.  75,  against  carrying  interest  further 
than  the  penalty. 

Lord  Chancellor  (during  the  argument)  threw  out  great  doubts  as  to 
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the  nature  of  the  debt,  and  order  of  payment  of  the  interest  ultra  the 
penalty  (supposing  the  penalty  not  to  be  the  debt) ;  whether  it  would  be  a 
debt  by  specialty,  or  by  simple  contract,  and  ordered  the  matter  to  stand 
orer  for  judgment.  (2) 

But  blefore  any  judgment  actually  given  in  this  cause,  the  preceding 
case  of  Tew  v.  Lord  Winterton  came  on,  in  which  the  same  point  was 
agitated,  and  Lord  Chancellor,  having  satisfied  his  judgment  on  the 
subject,  ordered  the  exceptions  in  the  present  case  to  be 

Overruled. 

(2)  The  foUowiDg  is  Sir  J.  Simeon's  note  of  Lord  Tburlow's  observBtions  on  this  first 
occasion,  March  17,  1791.  — 

"  Lord  Thurlow.  —  If  it  be  aniyersaUy  the  rale  at  law  to  carry  interest  beyond  the  penalty, 
it  must  be  so  avainst  the  heir  and  executors  and  S.  C.  creditor.  And  yet  the  penalty  is  the 
debt  at  law,  and  always  so  considered.  If  so,  how  can  anything  beyond  charge  the  heir  or 
executor  7  Can  damages  on  the  detinet  be  recovered  beyond  his  own  time  ?  One  shilling 
damages  entered  on  verdict  for  the  penalty  are  pro  farmA  onlv,  because,  there  being  an 
injury,  damages  are  in  notion  of  law  sustained  ;  so  in  judgment  by  default,  &«.  If  interest 
be  calculated,  and  judgment  taken  against  executor  beyond  the  penalty,  shall  the  excess  be 
paid  as  a  specialty,  and  exclude  other  specialty  creditors  ?  The  law  certainly  was  considered 
as  clear,  by  Lord  Macclesfield  and  Lord  Harawicke.  that  you  could  not  go  beyond  the  ^- 
alty ;  and  the  decisions  of  et^uity  have  been  uniformly  on  the  same  principle :  the  cases  cited 
are  exceptions  allowed.  His  Lordship  doubted  whether  he  could  determine  the  point  on 
these  exceptions  ;  and  on  the  19th  Lord  Thurlow  said  he  should  choose  to  have  the  matter 
settled  at  law  before  he  decided. 

Adjourned." 

From  Sir  J.  Simeon's  MS.  notes. 


Ex  parte  Salter.    [Vide  S.  C.  2  Dick.  769.]   Rolls,  16th  March. 
(Reg.  Lib.  1791.  B.  fol.  253.) 

Guardian  may  be  appointed,  and  maintenance  allowed,  upon  petition  without  suit.  (1)    The 
costs  of  the  petition  are  to  be  allowed  to  the  guardian  in  his  accounts. 

Upon  the  petition  day  before  Michaelmas  term,  this  petition  came  on, 
praying  for  a  guardian  and  maintenance,  on  behalf  of  an  infant,  and  for  a 
receiver,  (2)  but  without  any  suit  in  Court. 

Mr.  Abbot,  for  the  petitioner,  cited  Ex  parte  Kent,  June  I5th,  1790, 
where  the  like  order  had  been  made  (ante,  88),  upon  authority  of  Ex 
parte  Whitfield,  2  Atk.  315,  and  prayed  that  the  Master  might  also  tax 
the  costs  of  this  petition,  on  authority  of  Ex  parte  Thomas,  Ambl.  146. 

The  Chancellor  thought  with  Lord  Hardwicke,  in  2  Atk.  315,  that  no 
receiver  could  be  granted ;  but  he  also  doubted  the  propriety  of  having 
the  costs  taxed,  though  so  reported  in  Ambler.  He  ordered  the  guardian 
and  maintenance. 

Afterwards  Mr.  Dickens,  the  register,  drew  up  the  order,  but  would 

not  deliver  it  out,  and  stated  to  the  Chancellor,  that  maintenance  ought 

not  to  be  ordered,  without  a  suit  to  bring  the  fund  into  Court ;  and 

[*50l]  that  though  the  practice  had  been  so  'formerly,  yet  when  Lord 

Kenyon  was  Master  of  the  Rolls  it  had  been  discontinued.     It  was 

directed  to  be  mentioned  again. 

(1)  The  above  report  is  from  the  notes  of  Lord  Colchester,  who  was  the  counsel  in  this 
case.  The  practice  was  quite  settled  by  this  decision,  upon  the  authorities  within  men- 
tioned. See  the  previous  doubts  stated  by  Mr.  Dickens,  the  Reg.  2  Dick.  769,  6lc.  See 
farther,  O'Keefe  v.  Casey,  i  Scho.  &  Lefroy,  106,  and  Ex  parte  Myerscough,  1  Jacob  and 
Walker's  Rep.  151,  &c. 

(2)  The  Coort  refused  the  application  for  a  reoeiver,  agreeably  to  2  Atk.  316. 
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Ip  the  course  of  the  term,  Mr.  Abbot  renewed  his  application,  and 
cited  the  following  precedents,  which  the  Chancellor  desired  might  be 
laid  before  him. 

The  first  instance  of  a  guardian  appointed  on  petition,  without  bill, 
is  said  to  have  been  in  1696,  in  the  case  of  Hampden,  Harg.  Co.  Litt. 
fo.  131,  notis.     But  this  order  does  not  appear  upon  the  Register's  Book. 

Ex  parte  Dacre  Barrett  Lennard,  (Reg.  Lib.  A.  fo.  85.  Anno  1723.) 
Maintenance  ordered  by  Lord  Macclesfield. 

The  order  for  maintenance  (as  well  as  upon  the  right  of  guardianship) 
affirmed  by  the  House  of  Lords,  1724.  2  Bro.  Pari.  Cas.  539,  Lady 
Tejfnham  v.  Lennard,     [But  see  the  note  1  Jac.  &  Walk.  152.] 

Lord  Hardwicke,  speaking  of  this  case  says,  "  Here  is  a  precedent  in 
point,  where  maintenance  has  been  allowed  upon  the  authority  of  Lord 
Macclesfield,  and  the  House  of  Lords,  notwithstanding  there  was  no  cause 
depending."    2  Atk.  316. 

Ex  parte  Odel,  1731.  Maintenance  ordered  by  Sir  Joseph  Jekyll, 
cited  in  2  Atk.  315,  but  does  not  appear  upon  the  Register's  Book.  In 
this  case  it  is.  said  a  receiver  was  also  appointed.  [Sed  Qusre  de  hoc. 
Et  vide  3  Atk.  315.] 

Ex  parte  Peploe,  (Reg.  Lib.  B.  fo.  436,  Anno  1733.)  Maintenance 
ordered  by  Sir  Joseph  Jekyll.  In  this  case,  also,  a  receiver  was 
appointed. 

Ex  parte  Whitfield,  (2)  (Reg.  Lib.  B.  fo.  391.  Anno  1741.)  Mainte- 
nance ordered  by  Lord  Hardwicke. 

The  judgment  of  the  Court,  with  the  reason  and  authorities  upon  which 
this  sort  of  order  is  founded,  is  reported  at  length.    2  Atk.  315. 

•Ex  parte  Thomas,  (3)   (Reg.  Lib.  B.  fo.   391.  Anno  1751.)  [•502] 
Maintenance  ordered  by  Lord  Hardwicke.     This  case  is  reported, 
Ambler  146. 

Ex  parte  Kent,  (Reg.  Lib.  A.  fo.  445.  Anno  1789.)  Maintenance 
ordered,  (ante,  88.)  Also  in  the  latter  case  the  guardian  was  ordered  to 
enter  into  a  recognizance. 

December  17th.  At  the  last  seal,  this  was  again  mentioned,  when  the 
Chancellor  said,  he  thought  the  practice  was  too  old  and  established  to 

(2)  The  fonn  of  the  Order  is  thus  stated  in  Lord  CoIchester*s  notes.  — 

"  Ex  parte  Whitfield,  E.  T.  1742. — Petition  recitin?  former  petition,  and  an  order  that 
Thomas  Willis,  clerk,  should  he  appointit  guardian  of  lier  person  and  estates,  and  reference 
to  the  Master,  to  see  what  was  proper  to  be  allowed  for  her  maintenance  and  education  for 
timepast  and  to  come,  and  to  state  the  same  to  the  Court. 

"  Itecitinff  also  the  report  of  maintenance  for  time  past  and  to  come. 

"  Praying  that  the  report  might  be  confirmed  ;  that  the  sum  of  /.  might  be  allowed 

for  maintenance,  &c.,  due  from  time  past  and  to  come,  according  to  the  report ;  and  that  it 
might  be  referred  to  the  Master  to  tax  her  solicitor's  bill  of  fees  and  disbursements  in  this 
matter  ;  and  that  what  should  be  reported  due  to  him  thereon,  might  be  paid  by  the  said 
guardian  out  of  the  petitioner's  said  estates. 

"  Order,  W.  the  guardian  consenting.  Report  confirmed.  The  maintenance  to  be  paid 
from  time  to  time,  according  to  the  report.  And  that  W.  the  guardian  do  pay  unto  pe- 
titioner the  costs  of  these  applications  out  of  the  infant's  estates,  to  be  taxed  by  the 
Master." 

(3)  Lord  Colchester's  notes  state  the  substance  of  that  case  and  form  of  the  order  thus :  — 
"  Ex  parte  Thomas.  —  Petition  reciting  former  petition  and  order,  that  T.  G.  should  be 

appointed  guardian  of  the  petitioner's  person  and  estates,  and  reference  as  to  maintenance 
for  time  past  and  to  come. 

"  Reciting  report  thereon. 

'*  Praying  that  the  report  might  be  confirmed,  and  that  it  might  be  referred  to  the  Master 
to  settle  and  tax  the  costs  of  the  petitioner,  and  T.  G.  his  Buaidian,  in  this  matter. 

"  Order,  report  to  be  confirmed  ;  several  sums  allowed  for  maintenance  to  be  allowed  and 
paid  according  to  the  report,  and  for  the  time  to  come  to  be  paid  to  his  said  ffuardian,  during 
such  time  as  he  shall  mainuin  him.  And  it  is  further  ordered,  that  the  said  Master  do  tax 
the  costs  of  this  and  the  former  applications,  and  that  such  costs  be  allowed  to  the  said 
T.  Q.J  the  said  infant's  guardian,  upon  his  account." 
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be  now  altered  ;  also  that  in  many  instances  it  was  highly  convenient,  and 
he  directed  the  order  to  be  issued.  (4)  (a) 

March  16th,  1792.  This  matter  came  on  again  before  the  Master  of 
the  Rolls,  upon  petition,  to  confirm  the  report,  and  to  have  the  costs 
taxed  according  to  the  form  of  the  order  in  Ex  parte  Thomas. 

Mr.  Abbot,  fer  the  petitioner. 

Ordered,  (b) 

(4)  The  Court,  however,  in  the  principal  case,  being  conirary  to  practice,  did  not  grant  a 
receiver.  See  3  Alk.  316.  Lord  Colchester's  notes  state  that  the  order  made  in  the  pnnci- 
pal  case  was  to  this  eifect :  —  . 

"  That  it  be  referred  to  Mr.  Ord,  one  of  the  Masters  of  this  Court,  to  approve  of  a  i^per 
person,  to  be  appointed  guardian  of  the  person  and  estates  of  the  petitioner  durine  his  mi- 
nority :  and  the  said  Master  is  to  inquire  who  hath  maintained  the  petitioner  since  the  death 
of  the  said  testatrix,  and  to  consider  whether  anything,  and  what  is  proper  to  be  allowed  for 
the  maintenance  and  education  of  the  petitioner  for  the  time  past,  smce  the  death  of  the 
said  testatrix,  and  for  the  time  to  come,  and  out  of  what  fund  it  ought  to  be  paid ;  and  the 
said  Master  is  to  state  the  same,  with  his  opinion  thereon,  to  the  Court,  and  thereupon  such 
further  order  shall  be  made  as  shall  be  just." 

(a)  I  Madd.  Ch.  Pr.  (4th  Am.  edit.)  336,  337, 342  ;  1  Smith,  Ch.  Pr.  (Am.  edit.)  ch.  21, 
p.  633,  et  seq. 
(6)  1  Madd.  Ch.  Pr.  (4th  Am.  edit.)  337,  342. 


Ex  parte  Gockshott,  in  the  Matter  of  John   Ridehalgue,  a 

Bankrapt. 
Lincoln's-Inn-Hall,  23d  March. 

[A  fraudulent]  surrender  of  a  copyhold  estate  not  an  act  of  bankruptcy  under  1  Ja.  I,  c.  16 
8.  2.  ri)  Where  there  is  a  bond  of  indemnity,  [the  condition  of  which  had  been  broken, 
and  tne  penalty  absolute  at  law,1  and  the  petitioners  have  paid  part  before  bankruptcy,  and 
part  after,  they  may  prove  the  whole.  (2) 

The  prayer  of  this  petition  was,  that  the  petitioners  might  he  admitted 
creditors,  and  to  prove  a  debt  of  327/.  55.  ibd.  under  the  commission,  and 
for  that  purpose  stated. 

That  by  a  bond,  dated  25th  of  May,  1785,  petitioners,  together  with 
Lawrence  Ridehalgue,  became  jointly  and  severally  bound  to  Gabriel  Wil- 
kinson, in  the  pendty  of  600/.  conditioned  for  payment  of  300/.  and  interest, 
on  or  before  the  20th  of  May,  1786. 

That  by  a  bond  of  indemnity,  executed  by  said  Lawrence,  and  the  bank- 
rupt, dated  18th  June,  1785,  Lawrence  and  the  bankrupt  became  jointly 
and  severally  bound  to  the  petitioners  (among  other  things),  to  indemnify 
the  petitioners  from  the  payment  of  said  300/.  and  interest,  secured  by  the 
said  bond. 

II)  The  grounds  relied  ufmn  by  the  Lord  Chancellor  were,  that  the  creditors  could  not  be 
defeated  or  delayed,  die,  within  the  words  of  the  statute,  since  copyholds  were  not  liable  to 
any  process  which  they  could  issue  against  the  bankrupt's  property.  See  the  jwdgment, 
postea.  Mr.  Christian  questions  this  decision  ;  observing  that  the  word  "  convevance,"  so 
deliberately  used  in  the  sutute,  should,  in  his  opinion,  comprehend  it ;  and  that  it  the  reas- 
oning adopted  here  "  were  to  prevail,  a  fraudulent  assignment  of  debts,  or  of  monev  in  tlie 
funds,  would  not  be  an  act  of  bankruptcy."  As  to  the  former,  viz.  **  debts,"  Mr.  Christian 
refers  to  Ex  parte  Richardson,  14  Ves.  186.  See  1  Christ.  B.  L.  160, 151.  As  to  money  in 
the  funds,  the  objection  does  not  seem  to  assist  Mr.  Christian's  argument ;  since  no  decision 
is  brought  forward  to  support  such  a  proposition,  as  that  an  act  of  bankruptcy  could  Ite  sup- 
ported upon  such  a  transfer. 

(2)  See,  accordingly,  Hodgson  9.  Bell,  7  T.  R.  97,  and  the  late  alteration  bv  Sir  S.  Rom- 
illy's  Act,  49  Greo.  3,  c.  121,  s.  8,  whereby  sureties  who  have  paid  any  debt  after  a  commis- 
sion, wheie  the  creditor  has  not  proved,  may  themselves  prove  to  that  amount;  and,  where 
the  creditor  has  proved,  nuiy  stand  in  his  place. 
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•That  about  the  30th  of  January,  1790,  the  petitioners  paid  to  [•SOS] 
Wilkinson  1 18/.  2s,  6d,,  and  about  April,  the  petitioners  paid  him 
209/.  35.  4c/.,  making  together  327/.  55.  10c/.  for  the  principal  and  interest 
then  due  to  him  on  the  bond. 

That  on  the  23d  February,  1790,  a  commission  issued  against  John 
Ridehalgue. 

That  on  the  15th  December,  l'/90,  the  petitioners  applied  to  the  major 
part  of  the  commissioners,  to  be  admitted  to  prove  their  debt  of  327/.  5s. 
1  Od.  but  were  refused  —  and  a  dividend  of  6s.  8d.  in  the  pound  had  been 
made. 

Mr.  Cokct  in  support  of  the  petition,  said,  the  alleged  reason  for  the  com- 
missioners' refusal  of  the  prayer  of  the  petitioner's  debt,  was,  that  the 
bankrupt  had  committed  a  previous  act  of  bankruptcy,  by  surrender  of  a 
copyhold  estate  to  one  of  his  creditors,  to  give  him  an  unfair  preference, 
but  that  it  had  been  held  by  Lord  Mansfield,  in  Martin  v.  Peewtress  and 
Roharts^  4  Burr,  2477,  that  an  assignment,  in  order  to  be  within  the  clause 
of  the  1  Ja.  1,  c.  15,  s.  2,  must  be  by  deed — that  was  a  case  of  goods 
bought  by  the  bankrupt  on  credit,  and  given  up  to  the  creditor,  for  the 
purpose  of  an  unfair  preference,  and  not  being  a  conveyance  by  deed  was 
not  an  act  of  bankruptcy ;  that  so  the  present  case  being  by  a  surrender, 
though  a  fraud,  was  not  an  act  of  bankruptcy. 

He  also  contended,  that  the  petitioner  had  a  right  to  prove  both  the  sums 
paid.  That  the  condition  being  broken,  and  the  bond  forfeited  at  law,  the 
petitioners  had  a  right  to  prove  all  they  had  paid  under  it. 

Mr.  Miifordf  on  the  other  side,  said  it  had  been  held  that  copyhold 
estates  were  within  the  bankrupt  laws ;  and,  therefore,  a  surrender  of  such 
estate  would  be  within  the  clause  as  an  act  of  bankruptcy. 

He  also  contended,  that,  though,  it  was  true,  under  an  annuity  bond 
forfeited  at  law,  you  had  a  right  to  prove  the  whole,  it  was  not  so  under  a 
bond  of  indemnity. 

•Lord  Chancellor  thought,  that,  in  order  to  be  within  the  [^504] 
words  in  the  statute  "  make  any  fraudulent  grant  or  conveyance  of 
his,  her,  or  their  lands,  &c.  whereby  his  creditors  shall  be  defeated  or  de- 
layed for  the  recovery  of  their  just  debts,"  the  conveyance  must  be  such  as 
would  defeat  or  delay  the  creditors  in  recovering  at  law ;  and  therefore 
could  not  extend  to  this  case,  the  copyhold  being  neither  liable  to  a  Jieri 
fc^ia^y  or  an  elegit ;  therefore  it  is  a  conveyance  of  that  which  the  creditors 
could  not  get  hold  of.  (3) 

And  that,  as,  if  there  bad  been  no  bond  of  indemnity,  the  petitioners' 
having  paid  the  money  on  account  of  the  bankrupt,  might  have  brought  an 
action,  so,  there  being  a  bond,  they  would  recover  upon  it ;  and  the  condi- 
tion of  the  bond  being  broken  before  the  bankruptcy,  they  had  a  right  to 
prove  the  whole  of  what  they  had  paid. 

He  therefore  granted  the  whole  prayer  of  the  petition. 

(3)  Ad  extent  from  the  crown  will  not  affect  copyholds.  See  per  Lord  Hardwicke  C. 
1  Atk.  96. 
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Ex  parte  Hanket,  in  the  Matter  of  Mills  and  Swanston, 

Bankrupts. 

[See  the  order  in  this  matter  affirmed  by  Lord  Loughborough  C.  2  Ves.  jun.  295.] 
Lincoln'a-Inn-Uall,  24th  March. 

There  beioff  a  surplus  of  a  bankrupt's  estate,  interest  allowed  to  be  proved  on  the  bankrupt's 
notes,  [afthuugh  not  drawn  payable  with  interest  where  interest  had  been  allowed  between 
the  parties  upon  such  securities  in  the  course  of  their  acoounte.]  (1) 

This  was  a  petition  in  the  same  bankruptcy  with  that,  Ex  parte  Cham- 
pion, reported  ante,  p.  463 ;  it  prayed  that  the  commissioners  might  be  or- 
dered to  compute  interest  on  the  sum  of  1 1,345/.  5s.  Id.  proved  by  the  pe- 
titioners, against  the  estate  of  the  bankrupts,  and  that  the  same  might  be 
paid  to  the  petitioners.  It  stated  that  the  petitioners  are  bankers,  that  the 
bankrupts  employed  them  as  such,  that  bankers  in  London  frequently  as- 
sist their  employers  by  temporary  loans  of  money,  and  that  such  loans  carry 
an  interest  at  the  rate  of  5/.  per  cent,  and  that  it  has  for  a  great  number 
of  years  been  a  custom  well  known  and  established  in  the  city  of  London, 
that  bankers  have  a  right  to  charge,  and  actually  do  charge,  their  employ- 
ers interest  on  such  loans,  whether  any  previous  agreement  is  made  for 
that  purpose  or  not,  and  such  loans  are  made  on  the  faith  of  such  custom, 
and  with  full  knowledge  thereof;  and  that  it  is  the  custom  of  merchants, 
and  particularly  of  West  India  merchants,  to  charge  their  correspondents 
interest  for  moneys  in  advance,  and  for  extraordinary  credit  on  goods 

supplied. 
[*505]     *That  in  and  previous  to  1772,  the  petitioners  lent  the  bankrupts 
different  sums  of  money,  and  paid  their  drafts  beyond  the  amount  of 
their  cash  in  hand,  and  charged  interest,  and  were  allowed  and  paid  the 
same  by  the  bankrupts. 

That,  on  the  9th  of  December,  1772,  the  petitioners  lent  the  bankrupts 
3000/.,  for  which  the  bankrupts  gave  a  promissory  note  in  the  following 
terms :  *'  We  promise  to  pay  on  demand  to  Messrs.  Hankeys  and  Go. 
3000/.  for  value  received." 

On  thelst  of  January,  1773,  the  petitioners  lent  the  bankrupts  the  further 
sum  of  3000/.  on  a  similar  note. 

On  the  18th  of  March,  1773,  the  petitioners  lent  the  bankrupts  4000/. 
on  a  similar  note. 

On  the  21st  of  July,  1775,  the  petitioners  lent  the  bankrupts  the  further 
sum  of  3000/.  on  a  promissory  note,  in  these  terms  :  **  We  promise  to  pay 
Messrs.  Hankeys  and  Co.  3000/.  with  interest  for  the  same  at  the  rate  of 
5/.  per  cent,  per  annum." 

That  the  said  sums,  making  together  13,000/.,  were  actually  lent  and 
advanced  by  the  petitioners,  to  the  bankrupts,  at  interest  at  the  rate  af 
5/.  per  cent,  per  annum,  and  that  the  petitioners,  having  previous  to  the 
month  of  January,  1776,  received  of  the  bankrupts  several  sums  of 
money  on  account  of  the  interest  accrued  on  the  said  debt,  made  up 
an  account  of  the  same,  in  their  books,  amounting  to  567/.  85.,  which 
was  charged  in  their  accounts  with  the  bankrupts,  and  allowed  by  them, 
and  that  the  bankrupts  kept  a  bank-book,  in  which  the  sums  accrued 
due  for  interest  since,  were  likewise  entered.  It  then  stated  the  bank- 
ruptcy,  and  that  the  petitioners,   having  charged  the   bankrupts  with 


(i)The. 
I  Vet.  jun. 


order  in  this  matter  was  affirmed  by  Lord  Loughborough  G.  Ex  parte  Mills, 
295  ;  Et  Tide  Ex  parte  Morris,  and  Ex  parte  Champion,  S.  P.  antea,  79,  &.  436. 
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45/.  lid.  for  the  balance  of  interest  on  the  said  sum  of  13,000/.  to  the 
time  of  the  date  of  the  commission,  they  had  still  in  their  hands  two 
sums  of  money  belonging  to  the  bankrupts,  amounting  to  1654/.  145. 11(/., 
and  the  petitioners  being  entitled  to  deduct  the  same  out  of  13,000/. 
there  remained  due  to  the  petitioners  from  the  bankrupts,  11,345/.  5s.  !</., 
and  one  of  the  petitioners  proved  the  said  debt  against  the  bankrupts' 
estate. 

*The  petition  then  stated  that  there  was  a  surplus^  and  the  peti-  [*506] 
tion  of  Morris,  with  the  order,  and  an  application  to  the  commis- 
sioners, and  their  refusal  to  admit  the  same,  as  stated  in  the  petition  Ex 
parte  Champion,  and  prayed  as  above. 

The  petition  came  on  immediately  after  that,  on  the  4th  of  February 
last,  but  it  was  suggested  that  a  copy  of  it  ought  to  have  been  served  on 
W.  Swanston,  the  surviving  partner,  as  being  interested  in  the  surplus.  It 
therefore  stood  over  for  that  purpose,  and  he  having  been  served,  it  came 
on  now. 

It  was  admitted  that  the  three  notes,  which  did  not  express  interest,  were 
drawn  by  W.  Swanston,  who  was  cashier  of  the  house,  and  that  which  ex- 
pressed interest,  by  a  young  partner  in  the  house,  who  had  never  been 
used  to  conduct  that  part  of  the  business. 

Mr.  Mansfield,  and  Mr.  HoUist,  contended,  that  the  petitioners  were  en- 
titled to  interest  on  their  debt.  That  it  is  the  custom  of  bankers  to  charge 
interest  on  sums  advanced  in  this  way  to  their  customers.  That  this  was 
allowed  in  the  case  Ex  parte  Champion,  to  another  creditor.  The  only 
objection  made,  is,  that  interest,  in  such  cases,  is  given  by  a  jury  as  dama- 
ges. It  is  a  debt  that  carries  interest  in  its  own  nature,  and  therefore  it 
was  unnecessary  that  interest  should  be  mentioned  on  the  face  of  the  note. 
The  notes  are  payable  on  demand.  Both  the  acts  relative  to  protests,  that 
of  King  William  and  that  of  Queen  Anne,  direct  interest  to  be  paid.  In 
this  case,  an  agreement  for  five  per  cent,  interest  is  sworn  to  by  the  peti- 
tioner Hankey,  so  that  the  express  contract  was  lending  money  at  interest. 
In  Robinson  v.  Bland,  2  Burr.  1077,  interest  was  given,  though  not  ex- 
pressed in  the  note :  and  Lord  Mansfield  said,  it  was  due,  both  at  law  and 
in  equity.  And  lately  the  Common  Pleas  have  given  interest  upon  money 
advanced  for  the  defendant's  use. 

Mr.  Solicitor-General,  and  Mr.  Mitford^  on  the  other  side. 

The  question  turns  on  the  nature  of  the  contract  made  with  the  Han- 
keys.  They  had  four  bills,  and  now  contend  that  the  effect  of  the  bills 
which  do  not  express  interest,  is  the  same  with  that  of  the  one  that 
does.  They  state  that  interest  is  due  *by  law,  because  there  is  a  [*507] 
custom  of  bankers,  to  charge  persons  with  whom  they  deal  in  this 
way  with  interest,  and  that  books  were  kept  betwen  them  and  the  bank- 
rupts, in  which  interest  was  entered  and  allowed.  It  is  too  late,  since  the 
case  of  Sir  Stephen  Evance's  creditors,  to  contest  the  power  of  the  Court 
to  give  interest  on  a  bankrupt's  debts  where  there  is  a  surplus ;  though  it 
is  difficult  to  trace  such  power  from  the  clauses  in  the  acts  of  Parliament : 
but  the  Court  will  not  go  beyond  what  was  done  in  that  case.  There  bond 
debts  bore  interest  to  the  extent  of  the  penalty ;  notes  expressly  reserving 
interest  to  the  full  extent  of  the  interest  due ;  but  no  debt  was  ordered  to 
carry  interest  for  which  interest  would  have  been  given  by  a  jury  only  as 
damages :  not  upon  notes  not  reserving  interest,  though  there  had  been  a 
demand  :  because  there  at  law  the  interest  could  only  have  been  given  as 
damages.  In  the  case  determined  (Ex parte  Champion),  it  was  upon  con- 
tract, and  the  petitioners  might  have  claimed  the  interest  under  the  com- 
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mission.  There  the  goods  were  sold,  on  a  contract  that  they  should  be 
paid  for  at  a  future  day,  Some  doubt  may  be  entertained  on  that  case, 
because,  where  goods  are  so  sold,  and  an  action  is  brought  for  the  value, 
the  interest  is  always  given  as  damages.  Though  there  be  a  custom  of 
bankers  to  charge  interest ;  if  an  action  had  been  brought  on  the  three 
bills,  the  interest  would  have  been  given  as  damages ;  and  if  any  part  of 
it  had  been  paid,  it  would  have  been  deducted  as  so  much  paid  of  the 
damages;  and  if  they  could  recover  it  only  as  damages,  the  Court  will  not 
order  it  to  be  paid  in  bankruptcy,  as  that  which  can  be  recovered  only  as 
damages  cannot  be  proved  under  a  commission ;  the  usage  of  bankers  to 
charge  interest,  has  not  been  considered  as  the  same  thing  as  a  contract  to 
pay  interest ;  and  they  have  never  attempted  to  prove  the  interest  of  the 
said  debts  under  bankruptcies. 

Lord  Chancellor  (2)  (during,  and  at  the  close  of  the  argument)  said, 
he  thought  the  interest  due  by  contract ;  at  least,  it  became  so  after  it 
was  paid  the  first  time  ;  (a)  that  then  it  was  a  contract  for  forbearance,  and 
payments  would  be  payments  on  that  contract  for  forbearance.  If  sued 
upon  before  any  payment,  the  plaintiff  could  only  have  the  interest  in  the 
shape  of  damages ;  but  if  the  party  has  once  contracted  to  pay  the  interest 
at  such  a  rate  for  forbearance,  it  then  is  a  debt  by  contract.  Pay- 
[*508]  ment  of  a  sum  *for  interest  would  not  be  a  liquidation  of  the  debt, 
but  a  contract  for  future  forbearance ;  and  therefore  as  long  as  the 
money  is  forborne,  so  long  the  same  rate  of  interest  shall  be  allow^.  (6) 

His  Lordship  therefore  made  the  order,  that  the  petitioners  be  admitted 
to  prove  the  interest. 

(2)  Sir  J.  Simeon's  notes  sUte  Lord  Thurlow's  observations  thus : — 
"  Lord  Chancellor  said  the  char^  in  the  account  was  for  interest ;  which  shut  out  the 
inference  contended  for ;  and  that  it  was  for  forbearance  of  suit.  His  Lordship  oonfinning 
the  doctrine  held  in  Ex  parte  Champion  [antea,  436,  &c.],  granted  tlie  petition ;  saying,  aJso^ 
that  *  the  alleged  custom  of  merchants  he  did  not  understand  ^  nor  did  he  decide  upon  any 
such  thing ;  but  upon  the  implied  contract  between  the  parties  m  that  particular  case.' " 


(a)  Ez  parte  Champion,  ante,  439,  note  (a) ;  Ex  parte  Mills, 
note,  1  'vol.  Sopp.  264. 


2  Ves.  juu.  296  ;  HoTcnden's 


(b)  See  Ez  parte  Champion,  ante,  436,  and  the  cases  dted  in  the  notes ;  Ez  parte  Mills, 
2  Ves.  jun.  295|  and  Hovenden's  note  to  that  case. 


Thomas  t;.  Dawkin. 

[S.  C.  1  Ves.  jun.  453.]    Lincohi's-Ian-Hall;  30th  April. 

(Reg.  Lib.  1791.  B.  fol.  145.  b.) 

Ezception  will  not  lie  to  a  Master's  report  of  the  appointment  of  a  receiver,  without  showing 
that  the  person  appointed  is  improper.  (1) 

An  exception  taken  to  the  Master's  report,  of  his  having  appointed 
John  Franklin  receiver  of  the  estate  of  the  defendant. 

It  appeared  that  the  estate,  of  the  value  of  about  400/.  a  year,  was  in 
mortgage  to  the  late  Sir  Herbert  Mack  worth  for  11,000/.,  that  he  was 
also  a  judgment  creditor  for  600/.,  and  that  he  had,  in  1774,  been  ap- 
pointed receiver,  and  since  that  time  had  paid  off  incumbrances  (being 
younger  children's  fortunes)  to  the  amount  of  3500/. ;  that  Sir  Herbert 

(1)  Vide  S.  P.  Creuze  v.  Bishop  of  London,  antea,  2  vol.  263,  with  the  Editor's  note  and 
raferenoes. 
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haTing  died  in  the  receipt  of  the  rents  and  profits,  and  baring  appointed 
Lady  Mackworth  his  executrix,  it  became  necessary  to  appoint  another 
receiver. 

The  defendant,  Mary  Dawkins,  is  entitled  to  the  estate,  subject  to  the 
incumbrances. 

Upon  the  reference  to  the  Master,  to  appoint  a  receiver,  Miss  Dawkins 
recommended  John  Franklin  to  be  receiver,  Lady  Mackworth  recom- 
mended John  Morgan,  Esq.  of  Swansea  com.  Glamorgan.  The  Master 
appointed  Mr.  Franklin,  and  had  reported  that  he  had  done  so. 

To  this  report.  Lady  Mackworth  took  the  present  exception,  stating, 
that  '*  she  proposed,  and  was  desirous  that  John  Morgan,  who  lives  near 
and  contiguous  to  the  said  estates,  or  the  greatest  part  thereof,  should  be 
appointed  receiver ;  the  said  exceptant  having  a  great  trust  and  confi- 
dence in  him,  and  believing  that  he  would  do  his  utmost  for  increasing 
and  improving  the  estate :  and  for  that  this  exceptant  hath  not  the  same 
knowledge  of,  and  confidence  in,  John  Franklin,  who  hath  been 
appointed  by  the  ^Master,  and  for  that  he  lives  remote  from  the  said  [*509] 
estates,  or  the  greatest  part  thereof,  for  which  reasons,  she  prayed 
that  the  appointment  might  be  set  aside,  and  the  said  John  Morgan  ap- 
pointed receiver." 

Lord  Chancellor,  upon  the  exception  coming  on,  asked  whether  this 
was  a  case  for  an  exception ;  that  he  had  understood  the  rule  to  be,  that 
where  a  report  required  confirmation,  there  the  party  might  except  to  it ; 
but  that  in  the  case  of  appointing  receivers,  guardians,  or  maintenance,t 
where  the  report  never  comes  to  be  confirmed,  there  it  is  uncommon  to 
except,  {a) 

Mr.  Llotfd,  in  support  of  the  exception,  stated  Lady  Mack  worth's  inter- 
est, and  that  she,  by  bringing  an  ejectment,  could,  as  mortgagee,  enter 
into  possession  and  appoint  her  own  receiver. 

Mr.  Mitfordf  on  the  other  side,  said,  that  it  was  laid  down  as  a  princi- 
ple, that  such  exception  would  not  lie,  unless  it  was  shown,  which  is  not 
pretended  in  the  present  case,  that  the  person  appointed  by  the  Master 
was  an  improper  person.  This  principle  was  laid  down  and  proceeded 
upon  in  Mitchel  v.  Hunter  {Creuze  v.  The  Bishop  of  London^  ante,  vol. 
ii.  p.  253),  where  Lord  Kenyon  had  referred  the  mutter  back  to  the 
Master  to  state  reasons,  and  his  Lordship,  on  the  matter  coming  on  again, 
had  thought  the  Master  had  done  right 

Lord  Chancellor  thought  Mr.  Mitford  right,  and  said,  the  principle  he 
went  on  was,  that  small  discussions  as  to  who  should  be  receiver,  and 
have  the  allowance,  were  not  proper  questions  for  him ;  where  a  Master 
has  made  a  report  of  a  receiver,  in  order  to  remove  him,  you  should  show, 
that  he  is  an  improper  person  for  the  purpose.  In  the  present  case,  the 
estate  is  liable  to  an  unascertained  charge  to  the  Mackworth  family.  The 
interest  of  the  owner  of  the  equity  of  redemption  seems  fully  equal  to 
the  other.  And  there  is  no  danger  of  the  mortgagee  losing  her  money  : 
under  these  circumstances,  there  is  no  reason  to  set  aside  the  Master's 
report.  (6) 

The  exception  was  therefore  overruled.  But  it  being  alleged  that 
this  might  induce  Lady  Mackworth  to  bring  her  ejectment,  and  to  take 

t  Vide  antea,  vol.  i.  p.  677,  Ex  parte  Nicholls. 

(a)  See  next  note. 

lb)  See  Tharpe  v.  Tbarpe,  12  Yes.  317 ;  Matter  of  the  Easle  Iron  Works,  8  Paige,  388  ; 
1  Barbour,  Ch.  Pr.  B.  3,  ch.  7,  S  2  ;  Thomas  v,  Dawkin,  1  Yes.  jnn.  452,  and  Hovenden's 
note  to  that  case  ;  1  HoTenden,  Supp.  180 :  1  Smith,  Ch.  Pr.  (Am.  edit.)  636, 636 :  2  Madd. 
Ch.  Pr.  (4th  Am.  edit.)  238,  496.  '"'         * 
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possession  of  the  estate,  it  was  ordered,  by  consent,  that  the  receiver 
should,  out  of  the  iirst  rents,  keep  down  the  interest  of  the  incam- 
brances. 


[•610]  *EASTER  TERM. 

32  Geo.  3.  1792. 

DixoN  V,  Dixon.     Rolls,  26th  April. 
(Reg.  Lib.  1791.  A.  fol.  315.) 

Presumption  of  death  of  legatee  [after  twenty-Beven  years  without  any  intelligence  about 
him ;  but  when  the  Court  makes  a  reference  to  the  Blaster  in  any  such  instance,  it  expects 
the  Master  to  draw  a  conclusion,  and  not  to  rest  content  with  a  bare  statement  ol  facts.]  (1) 

A  LEGATEE  having  been  abroad  twenty-eight  years,  and  not  having  been 
heard  of  fur  twenty-seven  years  past,  his  Honor  said  he  would  presume 
him  to  be  dead.  (2)  (a) 

(1)  In  this  case,  the  Master  had  merely  stated  certain  tacts,  under  an  order  directing  him 
to  mquire  whether  the  party  were  living  or  dead.  His  refwrt  certified  that  the  individval 
had  sone  to  sea  about  twenty-eieht  years  from  the  time  of  his  report ;  and  that  he  had  been 
heara  of  as  being  in  the  East  Indies,  in  an  ill  state  of  health,  about  a  jear  afterwards ;  since 
when  there  had  been  no  intelligence  of  him.  Sir  P.  Arden,  M.  R.^  referred  it  to  the  Master, 
to  review  his  report  by  drawing  a  conclusion  from  those  facts ;  which  he  accordingly  did,  by 
stating  his  opinion  that  he  had  died,  ut  «iipra,  in  the  testator's  lifetime,  R.  L.  Lord  EUon 
C.  approved  this  course,  and  made  a  similar  reference,  back  to  the  Master,  under  like  cir- 
cumstances, in  Lee  v.  Willock,  6  Ves.  605. 

(2)  These  instances  depend  upon  their  peculiar  circumstances.    In  Mainwaring  v.  Baxter, 

5  Ves.  469,  a  partv  was  presumed  to  be  dead  after  an  absence  of  sixteen  years  without  any 
tidinq^s  of  her.  In  Bailey  v.  Hammond,  7  Ves.  690.  The  like  after  twenty  years ;  b«t 
security  was  taken  there  to  refund  in  case  of  a  claim.  Where  a  fact  is  doubtful,  and  cht 
parties  wish  it,  the  Court  will  direct  an  issue.    Mason  v.  Mason,  1  Merivale,  308. 

(a)  Where  no  account  can  be  given  of  the  existence  of  a  person,  the  presumption  of  the 
durauon  of  life  ceases  at  the  expiration  of  seven  years  from  the  time  when  he  was  last 
known  to  be  living,     l  Phil.  Ev.  (Cowen  &  Hill's  edit.)  197.  and  note,  381,  to  2  vol.  Cowen 

6  Hill's  notes,  489  ;  2  Stephens,  N.  P.  1666, 1666 ;  1  Greenl.  Ev.  Pt.  1,  ch.  4,  f  41 ;  King 
V,  Paddock,  18  Johns.  141.  See  In  re  Hutton,  1  Curt.  696 ;  M'Comb  v.  Wright,  6  John.  Ch. 
263  ;  Doe  v.  Nepean,  6  Bam.  &  Adol.  86  ;  Battin  r.  Biselow,  Peters.  C.  C.  462. 

It  18  not  necessary,  that  the  party  be  proved  to  be  absent  from  the  United  States  ;  it  is 
sufficient,  if  It  appears  that  he  has  been  absent  for  seven  years,  from  the  particular  State  of 
his  residence,  without  bavinv  been  heard  from.  Newman  v.  Jenkins,  10  Pick.  616  ;  Innis  v. 
Campbell,  l  Rawle,  373 ;  Spurr  «.  Trimble,  I  A.  K.  Marsh.  278;  Wambough  v,  Shenk, 
1  Penmng.  167 ;  Woods  v.  Woods,  2  Bay.  476. 
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Ex  parte  Bromfield.  f 

[Vide  S.  C.  1  Yes.  jan.  453,  postea,  4  voL  231,  and  2  Yes.  jnn.  69,  &c.] 

Lord  Chancellor  thought  that,  notwith»tandm§^  the  words  of  the  stat.  17  Ed.  2,  at.  1,  c.  9, 10, 
the  Court  has  authority  to  order  timber  decaying  on  the  estate  of  a  lunatic  to  be  cut ;  (1) 
but  did  not  absolutely  decide  the  point,  or  whether  the  produce  should  be  considered  as 
real  or  personal  estate,  directing  the  point  to  be  argued  on  a  bill  filed.  (2) 

This  was  a  petition  of  the  personal  representatives  of  John  Bromfield » 
Esq.  a  lunatic  (deceased),  that  the  Accountant-General  might  transfer 
several  sums  standing  in  the  public  funds  in  his  name  to  the  credit  of  this 
account,  to  them.  A  part  of  these  funds  were  purchased  with  sums  of 
money,  the  produce  of  timber  cut  upon  the  lunatic's  estate,  by  order  of 
the  Court,  at  the  instance  of  his  sister,  who  was  committee  of  his  person 
and  estate ;  and  upon  the  representation  that  it  was  in  a  state  of  decay, 
and  damaging  other  timber,  and  injuring  the  soil  through  that  state  of 
decay. 

The  petition  was  q>posed  on  the  part  of  the  heirs-at-law. 

Mr.  MansfiM,  for  the  heirs-at^law. 

*The  question  is  with  respect  to  money  produced  by  sale  of[*511] 
timber  cut  on  the  lunatic's  estate  by  order  of  the  Court.  The 
heir-at-law  claims  this  money,  on  the  ground  that  his  right  is  the  same  as 
if  the  timber  had  been  still  standing ;  in  which  case  it  would  have  de- 
scended with  the  estate  to  him.  That  his  rights  cannot  be  varied  by  the 
circumstance  of  the  timber's  being  cut,  appears  from  the  cases  Ex  parte 
Grimstane,  Ambl.  706 ;  and  Tuttit  v.  Tullit,  Amb.  370.  In  those  cases, 
the  timber  had  been  cut  without  order ;  here  it  was  cut  by  order  of  the 
Court,  and  the  money  produced  by  the  sale  paid  into  the  bank.  Where 
such  sale  is  made  by  order  of  the  Court,  it  is  to  be  considered  on  the 
same  foot  of  property  as  if  it  continued  timber.  This  doctrine  is  laid 
down  by  Lord  Hardwicke  in  Anandale  v.  Anandalej  2  Yes.  381.  The 
Court  cannot,  by  its  order,  change  the  nature  of  the  property  of  an  infant 
or  lunatic  Inwood  v.  TwifUj  Amb.  417.  (3)  Lord  Hardwicke  (4)  there 
relied  on  the  act  of  the  infant  after  she  came  of  age,  by  electing  to  have  it 
considered  as  real  estate.  (4)  Besides,  there  the  mother,  who  was  the 
only  next  of  kin,  signed  the  petition,  and  consented  to  the  money  being 
invested  in  the  purchase  of  real  estate.  There  are  not  many  orders  to  be 
found,  whereby  timber  has  been  felled  and  the  property  changed.     The 

t  The  reporter  has  not  usually  admitted  cases  to  appear,  which  hare  not  received  a  final 
judgment,  but  the  importance  of  the  present  case  upon  the  practice  of  the  Court  in  a  material 
instance,  and  the  strong  inclination  indicated  by  what  fell  from  Lord  Thurlow,  induced  him 
to  deviate  from  his  accustomed  rule. 

(1)  See,  accordingly,  Ex  parte  Ludlow,  2  Atk.  407,  and  the  cases  cited  within,  and  in  1  &  2 
Ves.  jun. 

(2)  The  question  came  on  accordingly  in  1793 ;  when  it  was  determined  that  the  |iroduce 
of  the  timber,  cut  by  order  of  the  Court,  was  personal  estate  in  the  lunatie.  and  as  between 
his  representatiTes.  See  the  reports  of  this  case  on  the  occasion,  under  title  of  Ozenden  v. 
Lord  Compton,  postea,  vol.  iv.  231,  and  2  Yes.  jun.  69.  The  report  in  Vesey,  jun.  is  much 
preferable  m  eacn  instance. 

rs)  Sed  vide  S.  C.  vol.  ii.  Lord  Northington's  MS.  Ca.  148. 

(4i  That  case  was  decided  by  Lord  Northington,  and  not  by  Lord  Hardwicke  ;  and  his 
Loraship  decided  it  expressly  upon  the  eround  of  a  conversion  of  the  property  ;  though  he 
alluded  to  the  subsequent  acts  of  the  infant  as  amounting  to  a  confirmation,  ^*  if  there  could 
have  been  any  doubt."  Vide  2  Eden,  Ca.  Lord  N.  154,  and  Ambler,  420.  See  also  per 
Lord  Hardwicke  C.  in  Sergison  v.  Sealey,  2  Atk.  414,  and  Ex  parte  Ludlow,  ibid.  407. 
The  case  of  lunatics  in  such  instances  is  sunilar  in  principle  to  that  of  infants,  as  observed 
by  Lord  Thurlow,  postea,  616.  As  to  which  latter,  see  Ware  v,  Polhiil,  11  Yes.  257,  &c., 
274,  &c.,  273,  &«.,  which  comprehends  most  of  the  authorities. 
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first  instance  we  have  been  able  to  trace,  is  in  the  matter  of  Ann  Hunt,  a 
lunatic,  where  Liord  Henley  made  an  order,  13th  of  March,  1760,  upon 
•the  petition  of  the  committees,  that  they  should  be  at  liberty  to  cut  down 
and  sell  such  dead,  lopt,  and  decaying  timber  as  they  should  be  advised  as 
necessary  to  be  taken  out,  to  bring  the  woods,  coppices,  and  hedge-rows 
on  the  lunatic's  estate  into  a  proper  course  of  husbandry;  and  all  direc- 
tions as  to  the  application  of  the  money  were  reserved.  In  the  case  of 
Grimstone,  2d  o/ November,  1771,  the  timber  was  cut  by  the  agent,  with- 
out the  order  of  the  Court.  In  Calthorpe's  case,  31st  of  July,  1785,  an 
order  was  made  for  felling  and  sale  of  timber,  and  that  the  produce  should 
be  paid  into  the  bank,  in  trust,  to  the  credit  of  the  matter,  under  the 
title  of  Sir  Henry  Calthorpe,  a  lunatic,  the  timber  account.  In  the  matter 
of  Bevan,  a  lunatic,  20th  of  March,  1771,  Lord  Apsley  ordered  the  residue 
of  money  produced  by  the  sale  of  timber  felled  by  order  of  the  Court, 
afler  payment  of  costs,  to  be  applied  in  payment  of  the  lunatic's  specialty 
debts ;  which  must  be  upon  the  ground  that  those  debts  would  fall  upon 
the  real  estate  of  the  lunatic.  The  result  from  all  these  cases  is, 
[*512]  that  wherever  *the  timber  is  cut  without  order,  the  nature  of  the 
property  is  not  changed.  (5)  And  where  it  is  cut  by  the  order,  or 
with  the  approbation  of  the  Court,  there  is  no  reason  why  the  heir-at-law 
should  not  take  the  produce.  In  Shelly's  case,  the  same  person  appears 
to  have  been  heir-at-law  and  personal  representative :  at  least,  the  case 
passed  without  contest.  The  only  caises,  therefor^*  are  those  of  Inwood 
V.  Tujynej  and  Ex  parte  Grimstone. 

Mr.  Solicitor-General,  Mr.  Lloyd,  and  Mr.  Mitford,  for  the  peti- 
tioners. 

However  it  may  be  where  the  timber  is  felled  without  the  order  of  the 
Court,  wherever  it  is  so  by  order,  the  produce  belongs  to  the  personal 
estate.  There  is  no  case  in  which  the  timber  has  been  cut  by  order, 
where  the  Court  has  sustained  the  claim  of  the  heir-at-law.  In  TuUit  v. 
Tullit,  the  mother  cut  the  timber  by  her  own  authority,  and  the  produce 
was  considered  as  real  estate  :  because  the  guardian  did  not  act  by  order, 
and  there  was  no  inquiry  as  to  its  being  for  the  benefit  of  the  estate. 
(Lord  Chancellor  observed,  that  it  appeared,  by  his  note,  that  that  case 
was  against  the  opinion  of  the  Master  of  the  Rolls.)  It  is  said  in  that 
case,  that  if  the  infant  is  tenant  in  tail,  the  cutting  the  timber  shall  vary 
his  interest,  not  if  he  is  tenant  in  fee.  If  it  is  for  the  interest  of  the  in- 
fant, the  Court  will  consider  the  property  as  changed.  The  Court  will 
be  influenced  by  the  consideration,  whether  it  is  or  is  not  for  the  interest 
of  the  infant.  The  case  of  Mason  v.  Mason,  cited  in  Tullit  v.  Tullit^ 
only  shows  that  the  Court  exercises  its  judgment  throughout.  The  case 
of  J\illit  V.  Tullit  itself,  is  a  singular  case,  because  the  guardian  there 
had  contracted  without  the  authority  of  the  Court,  and  it  did  not  appear 
to  be  for  the  interest  of  the  infant.  It  may  safely  be  stated,  that  the 
Court  will  be  jealous  of  permitting  the  guardian  to  vary  the  nature  of  the 
property.  But  here  the  Court  having  ordered  the  timber  to  be  cut,  has 
made  it  personalty.  In  Inwood  v.  Twyne,  the  Court  was  of  opinion,  that 
the  infant  had  acquiesced.    It  is  said  the  Court  can  change  the  nature  of 

(6)  Lord  Hardwicke  is  reported  to  have  expressed  his  opinion  in  1749,  as  upon  a  case  not 
then  decided,  that  if  timber  on  an  estate  were  blown  dowiK  or  cat  by  a  stranger,  it  would 
belong  to  the  reversioner  in  fee,  and  not  to  the  tenant  for  life.  It  seems,  howerer,  that  the 
point  had  been  so  expressly  determined,  even  before  the  times  of  Lord  Talbot  and  Lord  Mac- 
clesfield ;  each  of  which  judges  had  decided  it  accordingly.  See  Blr.  Cox's  note  to  Bewick 
V.  Whitfield,  3  P.  W.  267,  268  (6tb  edit.). 
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the  property  by  a  decree.  It  certainly  can  do  so,  though  it  will  not  do  it 
wantonly,  and  only  where  it  is  manifestly  for  the  benefit  of  the  infant. 
With  respect  to  the  cases,  in  the  first,  of  Ann  Hunt,t  the  money,  includ- 
ing that  produced  by  the  sale  of  timber,  was  ordered  [upon  the  second 
petition,  20th  December,  1777]  to  be  paid  to  the  next  of  kin. 
*In  Bevan's  case,  the  order  that  the  money  should  be  applied  in  [*513] 
payment  of  specialty  debts,  altered  the  nature  of  the  property  be- 
tween the  real  and  personal  representatives,  and  was  as  much  a  conver- 
sion as  any  other.  In  the  case  of  Grimstone,  the  agent  had  cut  the  timber 
without  order,  and  it  was  held,  the  property  was  not  altered ;  and  the 
heir-at-law  there  found  it  necessary,  in  order  to  entitle  himself,  to  state 
that  it  was  cut  without  the  authority  of  the  Court ;  and  upon  the  order  8th 
of  August,  1772,  it  appears  that  the  residue,  including  the  produce  of 
timber,  was  paid  to  the  next  of  kin.  And  your  Lordship,  in  a  case  Ex 
parte  Clarke,  25th  of  July,  1787,  made  an  order,  that  the  money,  includ- 
ing the  produce  of  timber  cut  by  order,  should  be  paid  to  the  next  of  kin. 
So  in  Shelly's  case,  1773,  there  the  heir-at-law  was  ordered  to  attend ; 
on  the  hearing  of  the  petition,  the  Court  ordered  the  money  to  be  paid  to 
the  next  of  kin.  In  many  cases  the  committee  may  change  the  nature  of 
the  property,  as  by  applying  timber  to  repairs.  Ex  parte  Ludlow,  2  Atk. 
407;  Sergisan  v.  Sealy,  2  Atk.  412.  In  other  cases,  the  Court  has 
made  such  alteration,  where  manifestly  for  the  interest  of  the  infant,  as 
in  Vernon  v.  Vernon,  where  Lord  Shipbrooke  had  given  an  estate  to  the 
infant,  which  lay  intermixed  with  his  own,  on  condition  that  the  infant 
should  pay  as  much  to  his  personal  estate  as  he  had  paid  for  it.  And  the 
price  having  been  paid  out  of  the  personal  estate  of  the  infant,  who  died 
under  age,  your  Lordship  was  of  opinion,  that  the  personal  representative 
had  no  claim,  because  the  change  had  been  made  for  the  interest  of  the 
infant. 

Mr.  Mansfield* s  reply. 

With  respect  to  the  principle,  there  is  no  case  that  shows  that  timber 
cut  upon  the  lunatic's  estate  becomes  personalty. 

Shelley's  case  passed  entirely  without  argument,  and  by  consent,  the 
first  application  was  made  in  the  absence  of  the  heir-at-law,  and  to  the 
second  he  consented.  None  of  the  cases  have  decided  that  the  produce 
does  not  continue  in  the  nature  of  timber.  The  case  of  Jnvooc/ v.  Twyne, 
was  the  case  of  an  infant ;  in  that  of  Grimstone,  it  was  certainly  a  benefit 
to  the  estate.  There  is  nothing  in  the  statute  to  authorize  the  application 
of  personal  estate  to  improve  the  realty.  In  the  other  cases  cited,  there 
is  nothing  applicable  to  this.  In  Vernon  v.  Vernon^  the  only  ques- 
tion *was,  whether  an  infant  could  take  an  estate  on  condition.  [*514] 
In  Anandale  v.  Anandale,  Lord  Hardwicke  clearly  means  by  the 
word  wrongfully,  all  cases  where  the  timber  is  cut  without  order  of  the 
Court.  Except  in  Inwood  v.  Twyne,  there  is  not  a  case  which  even  hints 
that  the  property  can  be  changed.  Then  consider  what  is  the  authority 
under  which  the  Court  acts.  The  words  of  the  statute  are,  that  the  king 
shall  provide,  that  the  land  of  the  lunatic  shall  be  kept  *'  without  waste 
or  destruction."  If  we  consider  these  words,  we  shall  not  wonder  that 
the  Court  has  acted  with  great  delicacy  on  this  subject.  The  lands  are  to 
be  kept  without  waste  or  destruction,  and  in  nowise  to  be  aliened. 
The  Court  has  no  more  right  to  cut  timber,  than  a  tenant  for  life,  im- 
peachable for  waste,  would  have.     Such  a  tenant  cannot  cut  timber  if  the 
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remainder-man  chooses  to  have  it  stand  and  roU  If  it  can  be  cut,  when 
it  is  apparent  the  timber  must  be  cut,  it  must  still  be  considered  as  tim« 
ber,  and  the  heir  must  succeed  to  the  money.  But  the  lands  are  not  to 
be  aliened.  To  cut  the  timber  is  the  same  as  aliening  the  estate.  The 
timber  may  constitute  its  principal  value.  I  mention  this,  because  the 
power  of  the  crown  is  very  different  with  respect  to  infants  and  lunatics. 
As  to  infants,  it  is  part  of  the  power'of  the  crown,  as  a  general  guardian  : 
but  with  respect  to  lunatics  it  is  a  special  authority.  The  case  of  the 
lunatic  is  therefore  stronger  than  that  of  an  infant,  against  altering  the 
nature  of  the  estate :  and  it  appears  from  the  case  of  Tnwood  v.  Twynt^ 
that  even  in  the  case  of  an  infant,  the  act  of  the  party,  without  the  con- 
sent of  the  Court,  will  not  vary  the  nature  of  the  property. 

Lord  Chancellor  broke  the  case  to  the  following  effect ; 

It  appears  to  m^,  that  the  cases  cited  on  this  subject  deserve  more 
attention  than  I  have  been  able  to  give  them.  If  I  was  only  to  follow  the 
principles  of  natural  justice,  I  should  find  no  difficulty:  but  it  is  argued 
that,  by  the  statute,  the  Court  has  no  authority  to  act  in  this  manner 
upon  lunatic's  estate :  and,  according  to  the  argument,  the  Court  can, 
upon  no  occasion,  apply  the  timber  upon  the  lunatic's  estate  to  the  per- 
sonal use  of  the  lunatic;  so  that  it  cannot  apply  the  timber  to  the  pay- 
ment of  his  debts,  or  even  to  preserve  him  from  a  jail,  and  this  because  the 
statute  has  said,  that  their  lands  shall  be  kept  "  without  waste  or 
[*515]  destruction,"  and  ''  and  shall  in  nowise  be  aliened."  It  is  said  *that 
a  lunatic,  though  he  has  a  large  estate,  is  reduced  by  the  statute 
to  the  situation  of  a  tenant  for  life;  but  I  cannot  assimilate  (in  my  mind) 
the  situation  of  a  lunatic  with  a  mere  tenant  for  life.  The  statute,  I 
think,  must  be  construed  to  mean,  that  the  lands  shall  be  kept,  without 
destruction,  in  the  same  manner  that  the  owner  of  them  would  keep  them, 
if  he  were  of  sane  mind.  If  this  be  the  true  construction  of  the  statute, 
I  cannot  distinguish  between  the  case  of  a  lunatic  and  an  infant.  (6)  (a) 

It  is  extremely  clear  that,  at  the  time  of  the  death  of  the  lunatic,  this 
money  was  part  of  his  personal  property.  It  would  have  been  considered 
as  such  upon  a  plea  of  'plene  administraviU  It  would  have  been  so  for 
the  purpose  of  paying  his  debts.  It  seems  difficult  to  say  how  the  heir-at- 
law  can  claim  it  against  his  personal  representative.  I  doubt  whether  he 
can  have  any  equity  to  recall  it  out  of  his  hands ;  he  cannot  do  so  on  any 
ground,  but  upon  some  equity  arising  from  its  having  been  improperly 
converted  into  personalty.  And  probably,  if  a  committee  had  wantonly, 
and  of  his  own  head,  so  converted  it,  the  Court  might  have  thought  that 
such  a  fraudulent  management,  and  breach  of  the  confidence  reposed  in 
him,  of  the  lunatic's  property,  as  to  raise  an  equity  for  the  heir-at-law.  I 
think  I  remember  a  case  where  a  stranger  had  cut  the  timber  belonging 
to  the  lunatic,  and  the  Court  there  thought,  as  there  was  no  breach  of 
confidence,  that  it  was  like  the  case  of  a  windfall,  and  that  no  equity  arose 
to  the  heir-at-law.  I  think  it  impossible  to  say,  that  where  the  Court  has, 
for  good  and  substantial  reasons,  thought  proper  to  change  the  nature  of 
the  property,  I  have  no  conception  that,  in  such  case,  an  equity  can  arise 
to  the  heir-at-law.  (7)     It  is  perfectly  indifferent  which  way  it  falls,  and, 

(6)  Vide  note  (4)  antea,  p.  511  ;  especially  Ex  parte  Ludlow,  and  Ser^son  v.  Sealey, 
3  Atk.  407,  414. 

(7)  A  biu  was  accordingly  filed  on  behalf  of  the  heir ;  but  it  was  dismissed  after  full  con- 
sideration of  the  cases.  Ozenden  v.  Lord  Compton,  postea,  4  vol.  231,  and  2  Ves.  jon.  69, 
which  last  report  is  much  preferable. 

(a)  See  as  to  the  distinction,  Eden  on  Injunct.  (2d  edit.)  267 ;  Ex  parte  Phillips,  19  Ves. 
118  ;  Ex  parte  Bromfield,  1  Ves.  jun.  463 ;  HoTenden's  note,  1  Snpp.  to  Ves.  jun.  182- 
166. 
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therefore,  he  can  have  no  equity  to  recall  it  from  the  personal  represen- 
tative. The  Court  have  thought  proper  to  change  the  property,  and  they 
have  done  so,  on  reasons  which  exclude  all  hardship  from  the  case  of  the 
heir ;  at  the  same  time  I  think  the  Court  ought  to  act  with  great  care,  and 
only  in  urgent  occasions. 

If  the  property,  on  the  present  occasion,  is  sufficiently  considerable  to 
afford  it,  I  could  wish  to  decide  this  in  such  a  way,  that,  if  I  am  wrong, 
it  can  be  corrected ;  if  the  property  is  not  sufficient  to  affiard  a  bill,  I 
must  decide  it  in  this  way ;  but,  in  that  case,  I  must  consider  the  cases 
further.  (7) 

*Ihave  observed  that,  where  a  charge  is  paid  off,  or  a  mortgage  [*516] 
redeemed,  with  an  infant's  personal  property,  it  is  ordered,  that  it 
be  considered  as  personal  estate,  for  the  benefit  of  the  infant ;  (8)  but  I 
do  not  remember  any  such  order  made  with  respect  to  timber  cut  on  the 
infant's  estate.  (6) 

(7)  See  note  (7)  in  the  preceding  page. 

(8)  See  farther,  Ware  v,  Polhill,  11  Vea.  257,277,  278,  &c. 

(6)  2  Macpherson  on  Infants  (Lond.  edit.  1842),  287, 301-303.  See  2  Story,  Eq.  Jur.  ch.  18, 
S  790,  and  note  at  the  end  of  inat  section ;  Oxendeu  v.  Lord  Compton,  4  Bro.  C.  C.  231  ; 
S.  C.  2  Ves.  Jan.  69. 


Cathcart  V,  Lewis.     [S.  C.  1  Ves.  jim.  463.] 

(Reg.  Lib.  1791.  A.  fol.  232.) 

Bill  stating  plaintiffs  to  be  judgment  creditors  in  Jamaica^  and  that  there  were  prior  judg- 
ments and  a  conveyance  of  the  estate  to  a  trustee,  for  fraudulent  purposes  ;  demurrer  al- 
lowed, because  the  bill  ought  to  have  stated  the  effect  of  the  judgment  in  Jamaica. 

The  bill  stated,  that  William  Lewis,  the  defendant,  was  indebted  to 
John  Esdaile,  and  that  he  brought  an  action  against  the  defendant,  in 
Jamaica,  where  the  defendant  then  resided,  and,  in  1780,  obtained  judgment 
against  him  there ;  that  Esdaile  aAerwards  assigned  that  judgment  to  the 
plaintiffs.  It  further  stated,  that  the  defendant,  Lewis,  being  indebted  to 
the  plaintifis  in  Jamaica,  plaintiffs  brought  actions  there,  and  recovered 
judgment,  and  that  the  whole  debt  still  remains  due.  That  Lewis,  bj 
lease  and  release,  dated  in  1784,  conveyed  his  plantations  in  Jamaica  to 
trustees,  who  are  defendants,  in  trust  to  pay  him  3000/.  a  year ;  that 
William  Lewis  resides  in  France;  that  there  are  prior  judgments  to 
those  of  plaintiff's.  That  the  defendant,  Matthew  Lewis,  is  now  in  the 
possession  of  one  quarter  of  the  plantation,  upon  the  trusts  of  the  deed  of 
trust,  and  that  he  has  large  sums  of  money  in  his  hands  belonging  to 
William  Lewis;  and,  therefore,  prayed  that  the  defendant,  Matthew 
Lewis,  might  be  decreed  to  pay  to  the  plaintiffs  what  is  due  to  them  upon 
their  judgments,  out  of  the  cash  in  his  hands. 

To  this  bill  the  defendant  put  in  a  general  demurrer. 

The  plaintiffs'  counsel  not  being  in  court.  Lord  Chancellor  directed 
Steele,  who  supported  the  demurrer,  to  go  on. 

He  contended  there  was,  on  the  face  of  the  bill,  no  equity  against  the 
trustee.  It  only  appears  that  the  plaintiffs  were  judgment  creditors,  and 
creditors,  by  assignment,  of  judgment  creditors  of  William  Lewis. 

Mr.  Selwyn,  for  the  plaintiffs. 

•The  trust  of  the  deed  is,  in  the  first  place,  to  pay  William  Lewis  [•517] 
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3000/.  a  year,  then  to  pay  certain  debts ;  but  there  is  no  provision  in  the 
deed  to  pay  the  plaintiff's  judgment  debts,  and  the  defendant  is  gone 
abroad.  It  is  stated  that  the  trustee  has  money  in  his  hands ;  and  as  the 
judgment  would  be  a  lien  on  the  land,  the  produce  of  the  land  ought  to 
pay  these  debts. 

Lord  Chancellor,  at  the  first  opening,  thought  there  was  a  defect  of 
parties;  that  the  assignors  of  the  judgment  ought  to  be  before  the 
Court ;  (a)  but,  at  the  conclusion  of  the  argument,  said,  that  being  a 
judgment  in  Jamaica,  the  bill  should  have  shown  its  legal  effect  there. 
If  it  is  the  same  with,  that  of  a  judgment  here,  the  lands  are  open  to  you, 
and  you  may  take  them  by  an  elegit :  you  say,  by  your  bill,  that  they  are 
protected  by  other  judgments ;  but  that  is  no  head  of  equity. 

Demurrer  allowed. 

(a)  See  Ray  9.  Fenwick,  3  Bro.  G.  G.  26;  Story,  Eq.  PI.  ch.  4,  S  153, 154.  As  to  the 
proper  persons  to  be  made  parties  in  case  of  an  assignment  of  the  matter  in  controversy, 
see  farther,  Rogers  v.  Traders  Ins.  Go.,  6  Paige,  597 ;  Field  t.  Maybee,  6  Paige,  539  ;  Treco- 
thick  9.  Austin,  4  Mason,  41  -44  ;  Millar  v.  &ar,  3  Paige,  467,-466  ;  Whitney  v.  McKinney, 
7  John.  Gh.  144  ;  2  Madd.  Gh.  Pr.  (4th  Am.  edit.)  193. 


MoGGRiDGE  V.  Thackwell  and  Others. 

[Vide  S.  C.  1  Yes.  Jan.  464,  and  on  rehearing  before  Lord  Eldon  C.  7  Yes.  36.] 

(Reg.  Lib.  179L  B.  fol.  466.) 

GiA  of  residue  to  J.  Y.  to  such  charitable  uses  as  he  should  appoint,  recommending  poor 
clergymen.  &c.  J.  V.  dies  in  the  lifetime  of  the  testatrix.  The  charity  shall  be  sus- 
tained ana  executed  by  the  Gourt.  (1)  Two  codicils,  nearly  the  same  (though  with  a 
legacy  in  the  one  not  in  the  other),  held  to  be  explanatory,  not  duplicatiye. 

Ann  Cam,  of  Battersea,  in  the  county  of  Surrey,  spioster,  made  her 
will,  dated  16th  of  June,  1779,  and  thereby,  after  disposing  of  certain 
real  estates,  she  gave  all  the  rest  of  her  real  estates  to  the  plaintiff,  John 
Moggridge,  and  James  Yaston,  charged  with  several  annuities;  and, 
among  others,  with  an  annuity  of  15/.  per  annum  to  Ellen  Pheasant,  her 
late  servant;  and  she  also,  among  other  legacies,  gave  to  her  servant, 
George  Elliot,  200/.,  unless  otherwise  provided  for  by  her  in  her  lifetime; 
she  then  gave  to  the  Asylum  Hospital  500/.,  and  other  pecuniary  legacies 
to  charities ;  and  she  gave  all  the  rest  and  residue  of  her  personal  estate 
unto  James  Yaslon,  his  executors  and  administrators,  desiring  him  to  dis- 
pose of  the  same  in  such  charities  as  he  should  think  (it,  (2)  recommend- 
ing  poor  clergymen  who  have  large  families  and  good  characters,  and 
appointed  the  said  John  Moggridge  (the  plaintiff)  and  Mr.  Yaston  before- 
mentioned,  executors;  and  desired  Robert  Woodford,  Esq.,  and  Mr. 
Richard  Wycherley,  to  aid  and  assist  her  executors. 

(1)  It  was  settled  by  this  case,  more  especially  on  the  rehearing  before  Lord  Eldon  C, 
that  where  a  distinct  charitable  object  is  m  the  terms  of  it  to  be  executed  by  trustees,  the 
administration  of  it,  in  the  erent  of  failure  in  execution  of  the  trust,  will  vest  in  the  Court ; 
but  that  where  a  charitable  purpose  is  vague  and  indefinite,  and  no  trust  interposed,  the  di- 
rection is  in  the  king,  by  sign  manual.  See  the  report  in  7  Ves.  36,  &c.,  Paice  v.  Arch- 
bishop of  Canterbury,  14  Ves.  364,  &c.,  and  Mills  v.  Farmer,  l  Meriv.  55,  et  seq.  Lord 
Elldon^s  affirmance  of  the  decree  in  the  principal  case,  on  the  above  point,  was  afterwards 
established  in  the  House  of  Lords,  13  Yes.  416. 

(2)  See  Lord  Eldon  C.'s  frequent  reference  to  this,  as  indicating  a  mere  personal  trust  in 
Vaston,  so  as  to  make  it  singular  upon  principle,  that  the  Court  should  substitute  itself, 
though  quite  settled  upon  the  authorities,  7  Ves.  68,  &c. ;  1  Meriv.  99, 100,  &c. 
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The  testatrix  afterwards  made  four  codicils  to  her  will,  dated 
12ih  April  and  lOth  May  1780,  and  28th  April  and  2d  May,  •1781.  [•SIS] 
The  first  of  these  was  in  these  terms :  "  A  codicil  to  my  last  will 
and  testament,  which  I  desire  may  be  taken  as  a  part  and  parcel  thereof: 
1  give  to  Peter  Triquet,  Esq.,  100/.;  to  William  Pollock,  Esq.,  100/.;  to 
Elizabeth  Thackwell,  eldest  daughter  of  John  Thackwell,  of  the  parish 
of  Berrow,  in  the  county  of  Worcester,  600/.  three  per  cents.,  with  the 
dividends  to  be  accumulated  from  my  death  to  the  time  she  shall  attain 
the  age  of  twenty-one  years ;  to  Robert  Woodford,  Esq.,  I  give  500/. ;  to 
Judith,  the  second  daughter,  I  give  the  sum  of  600/.  stock,  with  the 
interest  that  shall  be  accumulated  when  she  attains  the  age  of  twenty-one 
years;  and  to  the  four  youngest  daughters  of  the  said  John  Thackwell, 
Margaret,  Mary,  Sarah,  and  Nancy,  I  give  400/.  each,  in  stock,  with  the 
interest  that  shall  accumulate  till  they  arrive  at  the  age  of  twenty-one 
years ;  and  if  any  die  before  they  attain  the  age  of  twenty-one  years, 
then  that  child  or  children's  portion  shall  be  divided  amongst  the  rest  of 
the  other  children ;  to  George  Elliot  I  give  100/.  over  and  above  what  I 
have  leA  him  in  ray  will.  In  witness  whereof  I  have  hereunto  set  my 
hand  and  seal,  this  12th  April,  1780." 

The  second  codicil  was  in  these  terms :  "  A  codicil  to  my  will,  which  I 
desire  may  be  taken  as  part  and  parcel  thereof,  and  I  give  to  Peter 
Triquet,  Esq,  100/.;  and  the  same  to  William  Pollock,  Esq. ;  I  give  to 
Elizabeth  Thackwell,  eldest  daughter  of  John  Thackwell,  of  &.C.,  600/. 
three  per  cent,  bank  annuities,  consols :  and  I  order  my  executors  to 
accumulate  the  dividends  thereof  for  her  benefit,  and  the  principal,  and 
such  accumulation,  to  be  paid  to  her  on  her  arrival  at  the  age  of  twenty- 
one  years;  the  same  to  Judith,  another  daughter  on  the  same  terms:  and 
I  give  2000/.  three  per  cent,  bank  annuities,  consols,  to  the  other  daughters 
of  the  said  John  Thackwell,  equally  to  be  divided  between  them  as  shall 
be  living  at  the  time  of  my  decease,  but  on  the  same  terms  as  their  other 
sisters^  legacies  and  accumulations  are  ordered ;  but  my  will  is,  that  if 
any  one  of  the  daughters  of  the  said  John  Thackwell  shall  die  before  their 
respective  attainment  of  twenty-one  years,  1  order  each  daughter's  legacy, 
with  the  accumulations,  to  be  equally  divided  amongst  her  surviving 
sisters ;  I  give  to  Ellen  Pheasant  5/.  per  year,  during  her  life,  more  than 
I  have  given  her  by  my  will ;  and  I  give  to  my  servant,  George  Elliot,  100/. 
more  than  I  have  given  him  by  will,  provided  he  shall  be  in  my 
service  at  the  lime  of  my  decease.  In  witness."  •&.c.  The  third  [•SIO] 
codicil  was :  *'  I  desire,  after  my  death,  that,  if  my  servant, 
George  Elliot,  likes  to  continue  at  Dymocke,  he  may  be  retained,  with  a 
salary  of  50/.  a  year,  to  do  all  the  business  that  is  to  be  done  in  the  coun- 
try, which  I  think  will  be  of  great  use  to  the  executors."  By  the  fourth, 
she  desired  that  George  Elliot  might  have  20/.  in  lieu  of  what  might  be 
owing  to  him  on  the  face  of  the  books;  and  that  his  account  might  be 
taken,  as  she  had  not  the  least  doubt  of  his  integrity.  The  first  codicil 
was  in  the  testatrix^s  handwriting,  but  interlined  by  Mr.  Woodford,  in 
whose  handwriting  the  second  cocicil  was. 

Ann  Cam,  the  testatrix,  died  6th  February,  1790,  without  revoking  or 
altering  the  will  otherwise  than  by  the  codicils.  James  Y aston,  who  was  ap- 
pointed co-executor  with  the  plaintiff  (and  sole  trustee  with  respect  to  the 
charities),  died  in  1781,  nine  years  before  the  testatrix  (and  it  was  in  evi- 
dence, that  she  had  early  notice  of  his  death),  and  the  plaintiff  proved  her 
will,  and  took  upon  himself  the  execution  thereof,  and  possessed  the  per- 
sonal estate  of  the  testatrix,  to  an  amount  much  more  than  sufficient  to  pay 
all  her  debts,  legacies,  and  funeral  expenses. 
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Doubts  arising  with  respect  to  this  will,  particularly  with  respect  to  the 

fifl  of  the  residue  to  Vaston,  to  dispose  of  such  charities  as  he  should  think 
ty  and  the  double  legacies  given  to  the  same  persons  by  the  first  and 
second  codicils,  the  executor  filed  this  bill  against  the  legatees,  next  of 
kin,  and  the  Attorney-General,  praying  that  the  rights  of  the  parties  might 
be  ascertained,  and  for  proper  directions  and  indemnity. 

The  legatees,  by  their  answers,  claimed  their  legacies,  and  in  particular, 
the  defendants,  to  whom  legacies  were  given  by  the  first  and  second  codi- 
cils, claimed  both  legacies.  The  next  of  kin  claimed  the  residue  as  such ; 
and  the  Attorney-General  put  in  the  common  answer. 

The  cause  came  on  to  be  argued  this  term,  when 

Mr.  Hardinge,  and  Mr.  Ainge^  on  behalf  of  the  plaintiff,  stated  the  case, 
and  submitted  the  questions  to  the  Court 
[*520]  *  Mr.  Attamet/'General,  and  Mr.  Stanley  (in  support  of  the  gift 
of  the  residue  to  charitable  purposes)  insisted,  that  notwithstanding 
Vaston,  who  was  to  administer  them,  was  dead  in  thejifetime  of  the  testa- 
trix, yet  there  being  a  general  intention  to  give  to  charitable  purposes,  the 
gift  itself  was  not  void ;  but  the  appointment  had  devolved  upon  the  Crown, 
or  upon  the  Court.  To  prove  this,  they  cited  the  case  of  the  Attorney-Gen^ 
eral  v.  Syderfen,  1  Yern.  224,  (3)  where  the  testator  charged  a  manor  with 
1000/.  to  be  applied  to  such  charitable  uses  as  he  had  by  writing  under  his 
hand  formerly  directed,  and  no  such  writing  was  found ;  (3)  the  Court 
decreed  the  charity  to  be  established,  and  the  appointment  to  be  in  the 
Crown ;  and  the  Lord  Keeper  there  cited  a  case  of  Frier  v.  Peacock,  (4) 
where  the  testator  devised  a  surplus  for  the  good  of  poor  people  forever, 
and  the  charity  was  established.  As  the  want  of  the  paper  was  supplied 
in  the  case  of  Syderfen,  so  here  the  death  of  the  person  to  appoint  shall 
not  defeat  the  gift.  In  the  Attomey-Gcneral  v.  Hickman,  2  £q.  Cas.  Abr. 
193  [vide  7  Ves.  79,  80],  it  was  a  gift  to  B.  for  the  use  of  non-conform- 
ing ministers,  at  the  direction  of  C.  and  D.  At  the  death  of  the  testator, 
B.  C.  and  D.  were  all  dead,  yet  the  Court  sustained  the  legacy.  In  White 
v.  White  (ante,  vol.  i.  p.  12),  the  gift  was  to  such  lying-in  hospital  as  his 
executor  should  appoint ;  the  testator  afterwards  struck  out  the  name  of 
the  executor,  yet  the  legacy  was  sustained.  In  Doyley  v.  the  Attorney' 
General,  (5)  4  Yiner,  485,  plea  16,  it  was  a  gift  to  trustees  to  certain  uses, 
and  subject  to  them,  to  dispose  of  the  real  and  personal  estates,  to  such  of 
testator's  relations  of  the  mother's  side,  who  were  most  deserving,  and  in 
such  manner  as  they  thought  fit ;  and  for  such  charitable  uses  and  purposes 
as  they  should  think  proper  and  convenient ;  one  of  the  trustees  declining  to 
act,  was  decreed  to  assign  over ;  and  the  Master  of  the  Rolls  held  clearly, 
that  the  limitation  over  of  the  personal  estate  was  good ;  and  that  the 
power  given  to  the  trustees,  of  distributing  the  testator's  estate,  was  at  an 
end,  and  could  not  be  assigned  over ;  and  that  therefore  the  power  of  dis- 
tributing the  same  devolved  on  the  Court.  In  Widmore  v.  Woodroffe 
(ante,  vol.  i.  p.  13,  n.),  there  was  a  gift  of  one  third  part  to  *'  some  public 
charity ;  "  this  was  held  to  be  sufficiently  certain,  and  the  legacy  good ;  but 

(3 1  See  this  cam  stated  from  the  original  papers  inspected  by  Lord  Eldoo  C.  on  the  re- 
hearing, 7  Ves.  43,  71,  &c.,  and  repeatedly  commented  upon  by  his  Lordship,  ibid,  passim. 
1  Merir.  GO,  80,  83,  95,  &c.  The  profession  is  also  referred  to  the  same  reports,  and  especi- 
atly  to  7  Ves.  36,  et  seq.  for  accurate  statemenu,  and  most  important  comments,  by  Lord 
EUdon,  upon  most  of  the  cases  adduced  above  on  either  side. 

(4)  See  per  Lord  Eldon  C.  7  Ves.  69.  70  {sub  nomine  Attorney-General  v.  Matthews), 
where  his  Lordship  obseryes  it  is  more  fully  stated  in  2  Lcvinz.  3, 167.  See  also  7  Ves.  61, 
note  (b). 

(5)  Stated  from  R.  L.  7  Ves.  38,  note. 
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the  executors  were  to  dispose  of  it  under  the  eye  of  the  Court,  and  there- 
fore were  to  propose  a  charity  to  the  Master.     Here  the  testatrix  has 
pointed  out  poor  clergymen,  having  large  families,  and  good  char- 
acters, as  the  ^objects  of  her  bounty^  which  is  a  very  sufficient  [*521] 
object ;  and  it  is  fully  established,  that  where  the  object  is  sufficiently 
pointed  out,  though  the  person  who  is  to  administer  the  charity  is  removed 
the  charity  must  be  appointed  by  the  Crown. 

Mr.  Solicitor-General^  Mr.  Mansfield,  Mr.  Mitford,  Mr.  Prestoti,  and 
Mr.  Wilson,  for  the  next  of  kin,  and  persons  in  the  same  interest. 

The  circumstances  of  this  case  vary  from  any  of  those  in.  the  books.  It 
is  ^  gift  of  real  and  personal  estate  to  Moggridge  and  Yaston,  subject  to 
certain  trusts,  appointing  them  executors,  and  desiring  certain  persons  to 
assist  those  executors.  The  gift  of  the  residue  of  the  personal  estate,  is 
not  to  the  same  persons,  but  to  Yaston,  his  executors  and  administrators, 
desiring  him  to  dispose  of  the  same  in  such  charities  as  he  should  think 
fit ;  recommending  poor  clergymen,  who  have  large  families,  and  good 
characters. 

Where  the  charity  intended  by  a  testator  is  clearly  defined,  it  is  true 
the  death  of  a  trustee  will  not  prevent  the  cestui  que  trust  from  taking. 
Here,  Yaston  died  in  1781,  the  testatrix  died  in  1790.  Upon  her  death, 
two  questions  arose;  1st.  Whether  she  had  given  this  residue  to  any 
charity;  2d.  Whether  codicils  have  given  double  legacies.  With  re- 
spect to  the  first,  none  of  the  cases  are  like  the  present.  The  distinction 
in  this  case  is  the  same  as  was  in  view  in  White  v.  White  (ante,  vol.  i.  p. 
12),  that  the  person  intrusted  with  the  execution  of  the  legacy  not  having 
lived  to  perfect  it,  the  legacy  falls  to  the  ground.  In  that  case,  it  was  a 
gift  to  such  lying-in  hospital  as  his  executor  should  appoint,  and  an  exe- 
cutor was  named;  afterwards  the  testator  struck  out  the  name  of  the 
executor,  and  did  not  appoint  any  other :  it  was  argued  that  this  was  not  a 
gift  to  any  lying-in  hospital ;  but  there  being,  in  that  case,  a  specific  kind 
of  charity  pointed  out,  the  Court  sustained  it.  Here  the  gift  is  general, 
to  such  charities  as  he  shall  think  fit ;  and  though  he  would  have  been 
obliged  to  give  it  to  some  charity,  he  had  it  fully  in  his  power  to  give  it  to 
what  charity  he  pleased  ;  and,  being  dead,  it  is  wholly  uncertain  to  what 
charity  he  would  have  given  it.  In  Wheeler  v.  Shere,  Moseley,  288,  301, 
there  the  executors  were  to  employ  the  residue  to  such  charitable 
uses  *as,  by  codicil,  the  testator  should  appoint :  the  testator  made  [*522] 
several  codicils,  but  never  appointed  any  charities;  and  Lord 
Chancellor  said,  that, ''  where  a  man  devises  to  such  charitable  uses  as  he 
had  appointed,  that  supposes  he  had  made  an  appointment,  though  it  could 
not  be  found :  but  here  it  was  plain,  the  testator  had  made  no  appoint- 
ment; by  the  codicil  he  confirmed  his  will,  and  made  the  trust  of  the 
surplus  more  extensive;  it  was  to  be  in  trust  for  a  charity,  if  he  directed 
any  ;  "  and  the  Court  would  not  make  an  appointment  of  the  charity.  It 
is  difficult  to  distinguish  that  case  from  this.  Here  the  testatrix  did  not 
give  the  legacy  to  any  particular  charitable  purposes,  but  left  it  to  the  exe- 
cutor personally  to  make  the  appointment.  Then  she  must  have  it  in  con- 
templation that  he  must  either  survive  her,  or  die  in  her  lifetime ;  and 
although  he  dies  in  her  lifetime,  and  she  had  notice  of  it,  she  still  leaves 
the  power  of  appointment  personally  in  him,  who  she  knew  could  not  exe- 
cute it ;  therefore  it  does  not  appear,  that  she  died  with  the  intention  that 
it  should  be. so  distributed.  The  gift  of  the  power  lapses  by  his  death, 
as  much  as  an  estate  given  to  him  would  have  done ;  because  it.  has  become 
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impossible  he  should  appoint,  and  she  did  not  mean  the  confidence  to  go 
to  his  representatives. 

The  case  of  the  Atiamey-General  v.  Syderfen,  also  admits  of  a  dis- 
tinction. Thai  was  the  case  of  a  charge.  We  admit  it  to  be  a  strong 
case,  but  in  the  original  gift  nothing  was  lefl  incomplete  ;  it  does  not 
appear  what  had  become  of  the  writing,  but  there  is  not  the  ieast 
evidence  that  the  testator  had  destroyed  it;  as  his  destroying  it  would 
have  been  a  revocation.  All  the  Court  said,  was,  that  where  the 
testator  has  given  to  charitable  uses,  the  gifl  shall  be  supported  ;  but 
they  did  not  eay  this  shall  be  the  case  where  there  is  no  gffi.  The 
Attorney-General  v.  Hickman,  2  Eq.  Cas.  Abr.  193,  is  also  distinguisha- 
ble from  the  present  case ;  that  was  a  gifl  to  B.  for  the  use  of  non-con* 
forming  ministers,  with  the  advice  of  C.  and  D.  It  was  contended,  that 
it  was  a  personal  trust,  and  had  failed  by  their  deaths;  but  Lord 
Chancellor  said,  the  charity  was  still  subsisting.  But  in  that  case,  the 
objects  were  defined  by  the  testator.  In  Doyley  v.  The  Attorney-General^ 
the  Court  held  the  new  trustee  to  be  within  the  directions  of  the  will. 
But  it  is  very  different  where  the  trustee  survives  the  testator,  from  the 
case  where  he  dies  in  the  testator's  lifetime,  and  with  his  full 
[*523]  knowledge  of  the  •fact.  In  the  present  case  there  is  no  designa- 
tion of  any  charity,  to  which  the  executor  would  be  bound  to  ap- 
ply this  fund,  as  there  has  been  in  all  the  other  cases.  It  is  to  Vaston,  to 
such  charities  as  be  should  think  fit ;  so  that  the  first  question  is,  whether 
there  is  any  trust  at  all ;  for  although  a  recommendation  will  raise  a 
trust,  it  will  only  do  so  where  the  subject  to  be  applied  is  certain,  and 
the  object  to  which  it  is  to  be  applied  is  certain  also.  Though  the 
legacy  is  given  to  him,  his  executors  and  administrators,  that  only  shows 
their  interest,  it  will  not  carry  the  power  to  the  executors  and  adminis- 
trators; there  is  nobody  but  he  himself  can  execute  the  trust.  It  would 
be  impossible  he  should  have  exercised  it  if  he  had  survived  her,  but  had 
died  immediately  af\er,  and  she  meant  to  take  the  chance  whether  he 
would  survive  her  or  not.  With  respect  to  the  objects  pointed  out,  they 
are  poor  clergymen ;  it  is  by  no  means  so  clear  as  non-conformist  minis- 
ters ;  and  although  she  recommends  poor  clergymen,  he  might  have 
applied  it  otherwise,  without  being  guilty  of  a  breach  of  his  trust ;  the 
words  are  not  imperative,  or  sufficiently  certain  to  create  a  trust  within 
the  requisitions  of  the  case  of  Harding  v,  Giyn,  I  Atk.  469,  and  the 
other  cases  on  the  subject ;  not  being  given  to  particular  persons,  but  to 
such  persons  as  be  should  appoint,  who  can  now  make  no  appointment^ 
and  could  make  no  appointment  many  years  before  the  testatrix^s  death. 
In  Duke  of  Marlborough  v.  Lord  Godolphin,  2  Ves.  61,  there  was  no 
gift  but  through  the  medium  of  Lady  Sunderland ;  so  here  there  was  no 
gif\  but  through  the  medium  of  Vaston.  In  the  case  of  Widmore  r. 
Woodroffe,  the  gifl  was  to  some  public  charity  ;  it  was  said,  that  was  a 
gift  to  all  public  charities,  and  the  election  only  in  the  executors.  In  the 
Attorney 'General  y.  Glegg,  Amb.  584,  two  of  the  executors,  to  whom 
the  choice  of  objects  was  given,  were  dead ;  and  though  the  gifl  was 
supported  in  that  case,  it  should  seem,  that  if  the  third  had  been  dead 
also,  that  the  trust  would  have  been  at  an  end;  yet  the  direction  in  that 
case  was  not  so  large  as  in  the  present  In  Hibhard  v.  Lambe,  Amb. 
309,  where  new  trustees  were  appointed  to  sustain  the  charities,  it  was 
laid  down  by  Lord  Hardwicke,  that  only  the  surviving  executor  could 
appoint  the  t)bject8 ;  so  that,  had  he  been  dead,  the  whole  must  have 
failed.    In  Brown  r.  Yeall,  the  residue  was  to  be  applied  to  the  purchas- 
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ing  of  such  books,  as,  '^  disposed  of  under  the  following  direction,  might 
have  a  tendency  to  promote  the  interests  of  Tirtue  and  religion, 
and  *the  happiness  of  mankind ;  and  then  directed  this  charitable  [*524] 
design  to  be  executed  under  the  direction  of  such  persons,  and 
under  such  rules,  as  by  any  decree  of  the  Court  of  Chancery,  should  he 
directed:^'  your  Lordship  held  this  gi(\  to  be  void,  for  uncertainty.  The 
gill  here  being  to  Vaston  himself,  who  is  dead,  and  to  be  distributed  in 
uncertain  charities,  must,  upon  the  whole,  be  void. 

Then,  with  respect  to  the  several  codicils,  whether  they  are  duplications 
of  the  legacies,  or  mere  repetitions.  The  two,  upon  which  the  difficulty 
arises,  are  those  of  the  l^lh  of  April,  and  the  lOih  of  May,  1780;  that 
of  the  10th  of  May,  seems  to  be  a  mere  substitution  of  that  of  the  12th 
of  April :  that  of  the  12th  of  April  is  the  original  codicil,  it  is  in  her 
own  handwriting:  the  corrections  and  interlineations  are  in  the  hand- 
writing of  Mr.  Woodford,  in  whose  hand  the  second  codicil  also  is. 
What  is  laid  down  in  the  cases  on  the  subject  of  duplicated  legacies,  only 
applies  where  there  is  no  evidence  of  the  testator's  intention  ;  the  rule 
laid  down  by  Mr.  Justice  Aston,  in  Hooley  r.  Hatton  (cited  in  the  note 
to  Ridges  v.  Morrison^  ante,  vol.  i.  p.  3S9),  is,  that  where  there  is  a  gifl 
of  two  legacies,  without  any  evidence  of  the  testator's  intention ;  the  pre- 
sumption is,  that  they  were  intended  to  be  doubled.  But  here,  the  will 
and  codicils  afford  evidence  to  the  contrary.  The  will  gives  Ellen 
Pheasant  15/.  a  year ;  she  is  not  mentioned  in  the  first  codicil :  the 
second  codicil  gives  her  5/.  a  year  more  than  I  have  given  her  by  the 
will.  She  had  by  will  given  George  Elliot  200/. ;  by  the  first  codicil 
she  gives  him  100/.  more  than  she  had  given  him  by  the  will:  by  the 
second  codicil  she  repeats  the  gii\,  100/.  more  than  she  had  given  him  by 
the  will ;  she  could  not  mean  more  than  she  had  given  him  by  the  will 
and  codicil.  The  same  with  the  gifts  to  the  Thackwells.  They  seem 
little  more  than  repetitions.  In  short,  except  the  500/.  given  by  the 
former  codicil  to  Mr.  Woodford,  which  is  not  in  the  second,  the  second  is 
nearly  a  copy  of  the  first.  The  omission  might  be  a  delicacy  in  Mr. 
Woodford,  who  might  not  choose  to  insert  that  legacy  in  a  codicil  drawn 
by  himself,  but  to  leave  it  in  her  handwriting.  It  seems  as  if  he  had 
begun  altering  the  former  codicil,  but  had  found  the  paper  would  not 
admit  of  it ;  and  had  therefore  drawn  the  second  codicil. 

The  matter  of  the  codicils  affords  evidence  that  she  did  not 
mean  to  duplicate  the  legacies.  Where  one  codicil  is  so  mere  *a  [*525] 
repetition  of  the  former,  it  has  been  held  not  to  be  a  duplication  of 
the  legacies;  as  in  the  case  of  the  Duke  of  St.  Albans  v.  Miss  Beauclerk^ 
2  Atk.  636,  where  the  fourth  codicil  was  held  to  be  a  mere  substitution 
for  the  first;  and  lately,  in  Coote  v.  Boyd  (ante,  vol.  ii.  p.  521),  where 
your  Lordship  held,  that  one  legacy  having  been  inserted,  did  not  show 
that  the  remainder  of  the  second  codicil  was  not  intended  as  a  repetition 
of  the  first.  That  case  is  so  similar  to  the  present,  that  it  is  hardly  to  be 
distinguished  from  it.  Under  the  authority  of  the  cases,  therefore,  these 
are  not  accumulative  legacies. 

Mr.  8ehoyn,  and  Mr.  Sutton,  for  the  defendant  Pollock,  who  claimed 
100/.  under  each  of  the  codicils. 

It  is  admitted  in  this  case,  that  there  is  a  very  large  residuary  fund. 

But  it  is  suggested,  that  the  second  codicil  is  a  substitution  for  the  first. 
The  first  codicil  is  in  the  testatrix's  own  hand  ;  and  it  seems  to  be  as  good, 
in  point  of  form,  as  that  drawn  by  Mr.  Woodford.  He  has  made  several 
alterations  in  the  first  draught,  but  he  certainly  did  not  mean  the  second 
as  a  substitution ;  for,  by  Siat,  he  would  have  deprived  himself  of  the 
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legacy,  and  if  he  had  so  intended,  he  would  haTe  instructed  the  testatrix 
to  have  destroyed  the  former  ;  instead  of  which,  they  were  all  found  tied 
up  together  with  the  will,  which  shows  her  intention  that  they  should  all 
have  their  effect. 

The  general  rule  is  quite  clear  in  the  Roman,  the  canon,  and  the 
common  law,  that  if  the  legacy  be  repeated  in  the  same  instrument,  it  is 
not  doubled ;  if  in  different  instruments,  it  is  a  duplication  of  the  legacy, 
unless  the  same  reason  is  given  for  the  second  legacy.  The  rule  is  so 
laid  down  by  Godolphin,  in  his  Orphan's  Legacy,  p.  3,  c.  26,  s.  46,  Swin- 
burne, 526.  In  the  present  case,  no  reason  is  given  for  the  legacies.  In 
Wallop  V.  Hetoit,  2  Ch.  Rep.  37,  and  in  Foy  v.  Foy,  1st  of  February 
1785  (ante,  vol.  i.  p.  390,  n.),  it  was  held,  that  the  repetition  of  the  legacies, 
in  the  codicils,  were  duplicative  of  the  legacies.  The  case  of  Coote  v.  Boyd, 
went  upon  the  singular  circumstances  of  the  case,  which  your  Lordship 
thought  sufficient  to  show,  that  it  was  not  the  intention  of  the  testator  to 
double  the  legacies ;  and  that  the  codicil  was  only  made  for  the  pur- 
[*526]  pose  of  introducing  Miss  Monckton's  *legacy,  and  your  Lordship 
particularly  relied  on  the  repetition  of  the  residue.  The  case  of  the 
Duke  of  St,  Albans  v.  Beaucltrk^  is  very  different  from  the  present. 
There  specific  things  were  given  twice,  which  showed  the  last  codicil  to  be 
meant  only  as  a  repetition  of  the  former.  Lord  Hardwicke  went  upon  that 
ground,  and  upon  the  residuary  legacy  being  repeated.  The  circumstance 
principally  relied  upon,  on  the  other  side,  is,  the  repetition  of  the  legacy 
to  Elliot  in  both  codicils,  in  nearly  the  same  terms;  but  it  does  not  follow 
that,  if  it  is  a  repetition  with  respect  to  Elliot's  legacy,  that  it  is  so  as  to 
the  whole. 

Mr.  Burton^  for  Brooks,  and  Elizabeth  his  wife  (late  Elizabeth  Thack- 
well),  others  of  the  Thackwells,  and  George  Elliot.  ^j^ 

That  the  presumption  is  in  favor  of  double  legacies,  where  tney  are 
in  different  instruments,  and  without  a  particular  cause,  appears  by  the 
citations  from  Swinburne  and  Godolphin,  and  the  other  cases  cited.  Ad- 
mitting that,  where  the  codicils  are  particularly  alike,  they  may  be  deemed 
repetitions,  it  is  not  improbable  here,  that  with  the  large  property  of  the 
testatrix,  and  that  the  Thackwell  family  were  her  next  of  kin,  she  might 
mean  to  give  1200/.  to  the  ^dest  two  daughters,  and  4900/.  to  the  others. 
The  legacies  are  given  differently  ;  under  the  first  codicil,  if  the  eldest 
died  under  21,  the  legacy  would  lapse  ;  under  the  second,  it  would  sur- 
vive. With  respect  to  Elliot,  he  has  200/.  under  the  will ;  by  the  first 
codicil,  he  has  100/.  given  him  over  and  above  what  was  given  by  the 
will;  in  the  second  codicil,  he  has  also  100/.  given  him,  over  and  above 
what  was  given  him  in  the  will.  In  the  will,  a  particular  attention  is 
paid  to  him ;  and  also  in  the  third  codicil,  where  she  wishes  him  to  stay 
upon  the  estate,  at  a  salary  of  50/.  a  year,  which  she  thought  would  be  of 
great  use  to  the  executors.  Besides  these,  there  are  considerable  varia- 
tions made  by  the  codicils.  In  the  first  codicil,  Mr.  Woodford  has  a 
legacy  of  500/. ;  in  the  second  this  is  omitted  ;  yet,  if  he  had  survived  the 
executrix,  he  must  certainly  have  taken  the  500/.  So,  Ellen  Pheasant, 
who,  by  the  will,  was  to  have  15/.  a  year,  by  the  second  codicil  took  an 
additional  5/.  a  year,  which  is  a  mack  of  increased  affection.  The  first, 
third,  and  fourth  codicils,  are  all  of  the  testatrix^s  own  handwriting.  If 
Mr.  Woodford  was  entitled  to  his  legacy,  it  does  away  the  objection  of 

the  second  codicil's  being  a  mere  repetition  of  the  first. 
[*527]     *Lord  Chancellor  expressed  himself  to  the  following  effect :  (6) 

(6)  Set  the  judgment  mnch  more  foily  reported,  1  Yet.  Jan.  472.    And  upon  the  qumtion 
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The  question  is,  whether  these  legacies,  given  by  the  second  codicil, 
are  additional  legacies;  or  merely  a  repetition  of  those  before  given 
by  the  former  codicil. 

The  general  rule  is,  that  where  legacies  are  given  by  two  distinct  in- 
struments, they  shall  be  looked  upon  as  additional  legacies,  unless  there 
appears,  upon  the  face  of  the  instrument,  an  intention  of  the  testator  to  the 
contrary.  I  am  sorry  to  say,  that  the  determinations  have  gone  upon 
very  indistinct  principles.  1st.  It  has  been  said,  that  the  legacies  are 
additional,  because  there  was  no  reason  for  making  a  second  instrument, 
unless  there  was  an  intention  of  adding  to  the  legacies :  but  this  rule  is 
subject  to  be  checked,  where  it  appears  that  the  second  are  mere  repetitions 
of  the  first,  and  then  they  shall  not  be  construed  as  additional.  Where 
circumstances  afford  presumption  that  they  were  mere  repetitions,  it  is  a 
stronger  probability  that  they  were  intended  as  the  same  legacies.  It  is 
proper,  therefore,  to  consider  the  legacies,  which  in  the  present  case  are 
repeated,  as  well  as  those  which  are  added.  The  codicils,  in  this  case, 
are  clearly  different ;  because  there  is  a  legacy  in  the  first  to  Mr.  Wood- 
ford, which  is  not  adeemed  or  repeated  by  the  second  ;  which  shows,  that 
the  second  codicil  was  not  intended  as  entirely  a  substitution  for  the  first. 
If  it  was  a  repetition,  it  was  so  because  it  purported  to  repeat  the  legacies, 
and  explain  them.  His  Lordship  read  the  legacies  as  given  in  the  two 
instruments ;  and  observed,  upon  that  to  the  Thackwells,  that  in  the  first 
codicil  it  was  90  loose,  600/.  stock  only  being  mentioned,  that  it  would  be 
uncertain,  unless  you  could  gather,  from  some  other  part  of  the  will,  what 
stock  was  intended;  and  that  this  was  explained  by  the  second  codicil, 
where  it  was  pointed  out  to  be  three  per  cent,  consols  :  he  also  observed,  that 
though  these  legacies  were  the  same  in  effect,  yet  there  was  a  difierence  as  to 
accumulation  ;  and  the  phrase  in  the  former  codicil  was  corrected.  Of  the 
legacies  to  Triquet  and  Pollock,  he  observed,  they  were  almost  exactly 
repeated  ;  and  with  respect  to  Elliot,  that  the  testatrix  had  added,  "  provided 
he  be  then  in  my  service,"  and  went  on.  It  has  been  contended,  that, 
by  the  reference  being  to  her  will,  she  meant  the  legacies  only  to  be  added 
to  what  she  had  given  by  her  will,  not  by  the  codicil  also.  I  think 
that  if  •  she  had  given  different  legacies,  or  had  assigned  different[*52S] 
reasons  for  them,  they  would  have  been  additional  legacies,  both 
to  those  given  by  the  will  and  the  codicil  also ;  but  that  having  given 
the  second  legacies  in  such  away  only  as  explains  what  she  meant  in  the 
first  codicil,  it  shows  that  she  meant  them  only  to  be  additional  to  what 
she  had  given  to  the  same  persons  by  the  will.  It  seems,  by  the  same 
hand,  that  made  the  interlineations  in  the  first  codicil  (Mr.  Woodford's), 
writing  the  second  codicil,  that  he  had  attempted  to  alter  the  first,  but 
found  from  the  paper  that  he  could  not  do  it,  and  therefore  wrote  the 
second;  the  omission  of  the  legacy  to  himself  might  be  from  delicacy,  and 
that  he  wished  that  to  remain  in  her  own  handwriting.  I  think,  there- 
fore, upon  the  reasoning  of  all  the  cases,  in  which  it  is  argued  upon  the 
ground  that  there  is  no  reason  for  the  second  instrument  but  for  the  purpose 
of  adding  the  legacies,  that  in  this  case,  there  being  a  good  reason  (that  of 
explaining  the  first),  I  cannot  consider  these  legacies  as  being  additional 
ones  to  those  given  before,  (a) 

relative  to  the  charity,  see  particularly  the  judgment  of  Lord  Eldoa  C.  upon  the  rehearing, 
7  Ves.  p.  67,  83. 

(a)  See  Ridges  v.  Morrison,  1  Bro.  C.  C.  389,  and  notes  and  cases  cited  ;  2  Williams,  Ex. 
Pt.  3,  B.  3,  ch.  2, »  7,  p.  801,  802  ;  Wray  v.  Field,  6  Madd.  300  ;  S.  C.  2  Russ.  237  ;  Mac- 
kenzie 9.  Mackenzie,  2  Ross.  262 ;  Simon  v.  Barber,  Taml.  14 ;  Gillespie  v.  Alexander, 
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As  to  the  second  qnestion.  If  the  cases  upon  the  subject  were  not  so 
clear,  I  think  it  would  bear  some  reasoning :  it  is  a  gift  of  the  *'  residue 
to  Vaston,  desiring  him  to  dispose  of  it  in  such  charity  as  he  should  think 
fit,  recommending  poor  clergymen,  who  hare  large  families  and  good  char- 
acters.'' There  has  been  some  argument  upon  the  effect  of  these  words, 
and  whether  they  are  precatory  or  jussory,  but  it  is  perfectly  clear,  that 
Vaston  could  not  claim  this  property  for  his  own  use.  All  the  rules,  both 
of  the  civil  or  commcjn  law,  would  repel  him  from  taking  the  property  in 
that  way.  He  could  take  it  only  for  the  purpose  of  charity.  Then,  he 
must  be  a  trustee ;  it  is  the  same  as  if  she  had  given  it  to  a  certain  charity, 
naming  him  as  a  trustee;  then,  the  circumstance  of  his  being  dead 
in  the  lifetime  of  the  testatrix,  or  the  length  of  time  that  he  had  so 
been  dead,  cannot  govern  the  effect  of  the  will ;  if  it  could,  there  might 
be  "a  total  end  to  dispositions  by  will.  (7)  This  reduces  it  to  the  common 
case  of  the  death  of  a  trustee  which  cannot  defeat  the  effect  of  a  legacy.  (8) 
Then  can  1  say,  that  this  legacy  is  not  sufficiently  distinct  to  bind 
the  property  ?  The  most  general  gift  to  charitable  purposes  has  been 
decreed  to  be  carried  into  execution,  and  the  trustee's  not  being  alive  to 
administer  the  charity,  cannot  defe>it  the  intention.  (7)  Here  she 
[*o29]  has  pointed  out  clergymen  as  the  objects  *of  bounty,  which  is  suf- 
ficiently distinct;  but  it  must  be  referred  to  the  Master,  to  whom  a 
scheme  must  be  proposed  for  the  execution  of  the  charity.(9)  (6) 

(7)  See  also  per  Lord  Eldon  G.  on  the  reheariog,  7  Yes.  82,  ^.,  and  in  Mills  9.  Farmer, 

1  Merivale,  94,  95,  99,  100. 

(3)  But  see  per  Lord  Rldon  C.  in  I  Men  v.  82,  99,  100,  &c. 

(9)  '*  And  let  all  parties  have  their  costs  out  of  the  estate,  and  as  between  attorney  and 
client ;  since  it  is  a  cause  between  relation8."(t)    From  Mr.  Vesey,  junior's,  report. 

(i)  This  direction,  and  the  rehcarins^  before  Lord  Eldon,  originating  in  an  intimation  from 
the  Court,  led  his  Lordship,  as  of  course,  to  gire  the  costs  of  the  rehearing  in  the  same  man- 
ner.    Vide  7  Ves.  63. 

2  Sim.  &  Stu.  145  ;  Fmzer  ».  Bynsj,  1  Russ.  &  My.  90  ;  Hemming  v.  Gnrrey,  1  Dow  ft 
Clark,  35  ;  S.  C.  1  Bligh,  N.  S.  479  ;  Moggridge  v.  Thackwell,  1  Yes.  jun.  464,  and  nola 
to  that  case,  in  1  Hovenden,  Supp.  186,  187,  ld8,  and  cases  cited. 

{b)  See  Going  v.  Rmery,  16  Pick.  107  ;  Attorney-General  v.  City  of  London,  3  Bro.  C.  C. 
171.  and  notes  ;  Whiter.  White,  I  Bro.  C.  C.  15,  note  (a),  and  numerous  cases  there  cited, 
botn  from  the  English  and  American  Reports;  2  Story,  Eq.  Jur.  ch.  32,  i  1166-1170; 
Bartleit  r.  King,  12  Mass.  537  ;  Moggridge  r.  Thackwell,  1  Yes.  jun.  464,  and  note  to  that 
case,  in  1  Hovenden,  Supp.  188  -  191,  and  cases  cited ;  2  Kent  (5th  edit.),  508,  509,  and  note. 

[The  decree,  as  it  was  finally  pronounced,  upon  a  motion  to  rary  the  minutes,  declared  that 
the  residue  of  the  testatrix's  personal  estate  passed  by  the  will,  and  ought  to  go  and  be  ap- 
plied  in  charity,  regard  being  had  to  poor  cleigvroen  with  good  characters  and  large  families, 
according  to  the  recommendation  in  the  will;  and  that  the  Master  should  approve  of  a 
scheme  to  effectuate  the  purpose  of  the  said  charity,  with  liberty  for  the  parties  to  lay  pro- 
posals before  him,  and  costs  were  given  as  between  attorney  and  client. 

The  residue  amounted  to  50,000/.,  and  a  scheme  (the  particulars  of  which  are  given  7  Vea. 
89)  was  submitted  by  the  plaintiff,  and  approved  by  the  Master.  Upon  the  cause  coming 
on  for  further  directions  upon  the  report.  Lord  Rosslyn  intimated,  that  the  decree,  so  far  ai 
it  respected  the  charitable  disposition,  should  be  reheard  ;  in  conseqnence  of  which  intima- 
tion, the  cause  was  reheard  before  Lord  Eldon,  when,  after  a  full  and  anxious  discussion, 
both  at  the  bar,  and  from  the  bench,  of  all  the  cases  upon  the  subject,  his  Lordship  (as  be 
has  since  observed,  1  Meriv.  99,  entirely  by  the  force  of  precedents,  and  much  against 
his  inclinations)  affirmed  the  decree,  7  Yes.  36,  and  that  determination  was  afterwards 
affirmed  by  the  House  of  Lords,  13  Ves.  416.  The  subject  has  been  again  very  elaboratelj 
discussed  id  the  late  case  of  Mills  v.  Farmer,  1  Meriv.  66. 

The  doctrine  established  by  all  the  determinations,  as  collected  in  those  two  cases,  ii, 
that  a  disposition  in  favor  of  a  charity,  is  not  to  be  construed  according  to  the  roles  which 


tribute  m  case  of  intestacy.    And  therefore  where  the  testator  has  evinced  a  general  inten- 
tion in  favor  of  charity,  but  has  left  the  mode  in  which  it  is  to  be  carried  into  effect  uncer- 
tain, that  intention  will  be  carried  into  execution. 
In  the  present  case  it  was  ably  contended  on  the  appeal  on  the  part  of  the  Attorney-Gen- 


1792.] 


Batlet  v.  Leominster.  439 


erel,  that  the  l)eqoe8t  was  of  that  general  nature,  that  the  disposition  fell  to  the  crown,  and 
was  not  to  be  executed  by  the  Court ;  upon  which  Lord  Cldon  adopted  tbe  distinction,  ^bich 
has  since  been  sdhered  to,  Paice  v.  Tbe  Archbibhop  of  Canterl  ury,  14  Ves.  364,  that  ^bere 
the  charitalile  bequest  is  through  the  medium  of  trustees,  whether  all  the  trustees  are  dead, 
or,  some  being  dead,  the  discretion  is  either  whoUy  or  partly  ^one  ;  or  surviving  trustees 
refuse  to  act ;  or  some  are  willing  to  act,  and  the  others  refuse ;  m  all  those  cases,  the  Court 
distributes  the  fund  liy  means  ot  a  scheme  ;  but  where  the  object  is  charity  without  a  trust 
interposed,  the  constitution,  in  tbe  language  of  Lord  Chief  Justice  Wilmot,  finds  a  trustee 
ia  the  Icing,  as  parens  patrug.  who  executes  it  by  sign  manual,  exercising  a  discretion  with 
reference  to  the  intention  of  the  testator. 

There  have  been  some  cases,  one  of  them  well  known  by  the  name  of  the  case  of  Wheatley 
Chttrch,  in  which  the  cy  prei  doctrine  had  been  said  to  have  been  carried  to  an  improper 
length,  and  therefore  it  was  holden,  that  where  the  gift  was  for  a  particular  charity,  which, 
from  circumstances,  could  not  be  applied,  it  should  not  be  applied  to  another  lawlul  use,  the 
general  intention  in  favor  of  charity  not  being  there  to  be  inlerred,  vide  Tbe  Attorney-Gen- 
eral V.  Qottiding,  antei  vol.  ii.  i2d.^Eden,} 


Batlet  v.  The  Corporation  of  Leominster. 

[S.  C.  1  Ves.  jun.  476.] 

(Reg.  Lib.  179L  A.  fol.  297.  b.) 

Under  a  covenant  in  a  corporation-lease  to  renew,  upon  the  falling  in  of  one  life  forever : 
there  is  no  ec^uity  to  extend  it  to  the  case  where  two  are  suffered  to  fall  in,  although  a 
compensation  IS  offered.  (I) 

Bt  iDclenture,  of  the  25th  of  August,  1739,  between  the  bail ifTs  and  cap- 
ital burgesses  of  the  borough  of  Leominster,  of  the  one  part,  and  Penelope 
Bangham,  of  the  other  part :  the  bailiffs  and  burgesses,  in  consideration 
of  the  surrender  of  a  former  lease  of  the  same  premises  for  three  lives,  and 
also  in  consideration  of  4/.  paid  by  the  said  Penelope,  demised  certain  prem- 
ises therein  mentioned  unto  the  said  Penelope,  her  executors,  administra- 
tors, and  assigns,  from  the  day  of  the  date  thereof,  for  the  term  of  99  years,  if 
the  said  Penelope  Bangharo,  and  Mercy  Bangham  hec^daughter,  and  George 
Karver,  or  either  of  them,  should  so  long  live,  at  the  rent  of  125.  a  year ; 
and  the  bailiff  and  burgesses  covenanted,  "  that  they  and  their  successors, 
when  and  as  often  as  either  of  the  said  three  lives  should  die,  and  there 
should  be  only  two  lives  remaining  in  the  premises,  if  the  said  Penelope 
Bangham,  her  executors,  administrators,  or  assigns,  should  within  the  space 
of  six  months  next  ensuing  the  decease  of  such  life,  or  at  the  first  or  second 
chamber,  which  should  be  held  after  the  expiration  of  the  said  six  months, 
apply  for  a  new  lease  of  the  said  premises,  and  pay  the  sum  of  4/.  to  the 
bailiff,  6lc.  with  six  months'  interest  for  the  said  4/.  after  the  rate  of  5/.  per 
cent.,  the  said  bailiff,  &c.  should  add  a  third  life  in  the  said  premises,  and 
grant  to  her  or  them  a  new  lease  of  the  said  premises,  to  commence  from  the 
time  of  such  payment,  if  the  two  other  lives,  and  such  third  life  as  should 
be  nominated  by  the  said  Penelope  Bangham,  her  executors,  &c.  or  either  of 
them  should  so  long,  under  the  like  rents,  covenants,  and  agreements, 
and  to  the  several  uses  and  trusts  thereinbefore  declared,  and  so  from  time 
to  time  forever  after,  as  often  as  the  case  should  so  happen.''  In  1745, 
this  lease  was  made  the  subject  of  a  settlement  on  the  marriage  of  Adam 
Ward,  with  Mercy,  the  daughter  of  Penelope  Bangham,  and  was  thereby 
conveyed  to    uses   which   have   long  since    determined.     There   were 

(1)  See  the  doctrine  stated,  with  the  authorities,  in  Somerrille  v.  Chapman,  antea,  1  vol. 
61,  and  Tritton  v,  Foote,  2  vol.  636,  637,  &c.,  with  the  Editor's  notes,  pasaimi  more  es- 
pecially the  references  to  9  Ves.  325  ;  14  Yes.  41,  58  ;  16  Ves.  72,  84,  &£. 
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[*530]  several  renewals,  in  consequence  •of  the  death  of  persons  on 
whose  lives  the  said  lease,  and  the  renewed  leases,  were  made. 
Some  time  before  1764,  Penelope  died  intestate,  and  administration  of  her 
personal  estate  was  granted  to  her  daughter,  Mercy  Ward.  In  1763,  there 
was  a  new  lease,  on  the  decease  of  one  of  the  lives ;  and  the  lives  for  which 
the  lease  was  then  granted,  were  Adam  Ward,  Mercy,  his  wife,  and  the 
plaintiffs;  and  in  1764,  Adam  Ward,  and  Mercy  his  wife,  assigned  the  ben- 
eficial interest  in  the  lease  to  the  plaintiff,  in  consideration  of  the  sum  of 
312/.  and  their  trustees  conveyed  to  him.  The  plaintiff  entered  under  the 
assignment,  and  has  considerably  improved  the  premises.  Adam  Ward 
died  in  1781,  but  no  new  life  was  added  in  his  room,  or  new  lease  exe- 
cuted by  the  corporation,  no  application  being  made  by  the  plaintiff  for  that 
purpose  ;  Mercy  Ward  died  in  1789,  or  the  beginning  of  1790,  and  after 
her  death  (there  being  then  only  his  own  life  remaining  in  the  lease)  the 
plaintiff  applied  to  the  corporation  for  a  new  lease  for  99  years,  determin- 
able on  the  death  of  the  survivor,  of  the  plaintiff,  and  two  other  persons 
to  be  appointed  by  him,  offering  to  pay  to  the  defendants  4/.  with  interest 
from  the  death  of  Adam  Ward,  and  also  4/.  as  a  fine  for  renewal,  on  the 
death  of  Mercy  Ward,  and  a  further  sum  of  4/.  upon  a  supposition  that,  if 
plaintiff  had  renewed  said  lease  on  the  death  of  said  Adam  Ward,  by  putting 
in  another  life,  such  other  life  might  have  fallen  in  between  the  death  of 
Adam  Ward,  and  of  said  Mercy  Ward.  This  the  corporation  refused, 
insisting  they  were  not  bound,  by  the  covenant,  to  renew  upon  the  falling 
in  of  two  lives ;  but  offered  to  grant  to  the  plaintiff  a  new  lease  for  99  years, 
or  three  lives,  upon  his  paying  a  fine  of  100/.  for  such  new  lease,  and  a 
fine  of  34/.  10s.  upon  the  death  of  one  life;  which  terms  the  plaintiff  not 
choosing  to  comply  with,  he  filed  the  present  bill,  praying  that  the  de- 
fendants might  be  decreed  to  grant  him  a  new  lease  of  the  premises  for  99 
years,  or  three  lives,  upon  the  terms  of  his  offer. 

The  defendants,  by  their  answer,  admitted  the  facts,  and  the  tender 
of  16/.  I6s,  as  a  fine  for  renewal,  and  insisted  that  no  application  being  made 
till  afler  the  falling  in  of  the  second  life,  though  the  plaintiff  must  have 
known  of  several  corporation  meetings,  they  were  not  bound  to  renew,  but 
upon  their  own  terms. 

Mr.  Solicitor-General^   and  Mr.  Ainge,  for  the  plaintiff,  contended, 

that,  although  the  covenant  was  only  to  renew  upon  the  falling 

[•531]  •in  of  one  life,  that  the  spirit  of  the  covenant  extended  to  the 

case  of  two  lives  falling  in ;  that  the  case  lay  in  compensation, 

and  that  no  forfeiture   is  to   be  incurred  when   compensation  can  be 

made. 

Lord  Chancellor  said,  the  cases  upon  Irish  leases  in  the  House  of 
Lords  went  the  whole  length  of  this  case ;  that  the  plaintiff  was  not  bound 
to  renew  upon  the  falling  in  of  one  life;  he  had  his  election,  whether  to 
renew  or  not,  and  has  made  that  election ;  the  corporation  therefore  are 
not  bound,  now,  to  renew.  It  has  been  determined  over  and  over  in  the 
Irish  cases,  (a) 

Dismissed  the  bill.  (2) 

(2)  With  costs.  —R.  L.  But  the  cause  being  heard  only  on  bill  and  answer,  Mr.  Veaey 
states,  that  the  Court  aderwards  reduced  the  costs  to  40*.  under  the  discretion  vested  in  it 
by  Lord  Hardwicke's  order,  2  Atk.  28S,  and  Mr.  Beames^s  Ord.  Ch.  460.  <  See  Cowdell  v. 
TaUock,  3  Yes.  &  Bea.  19.  >> 

(a)  See  MarweU  p.  Ward,  1  M'Cleland,  466  ;  1  Madd.  Ch.  Pr.  (4th  Am.  edit.)  35,  36  ; 
Rawstorne  o.  Bentley,  4  Bro.  C.  C.  416,  and  note  to  that  case,  Nangle  v.  Smith,  1  Irish 
£q.  119  ;  Eden  on  Injunct.  (2d  Am.  edit.)  42,  43,  and  note  (c),  and  cases  there  cited. 
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Leoard  v.  Hodges. 

[S.  C.  1  Yes.  Jan.  477,  and  affirmed  on  rehearing,  postea,  4  toI.  421.] 

(Reg.  Lib.  1791.  B.  fol.  381.) 

A  covenant  to  appropriate  one  third  of  the  produce  of  a  real  estate,  to  raise  a  inm  of  money, 
is  not  a  mere  personal  covenant  suable  at  lavr,  but  creates  a  lien  upon  the  land,  and  the 
covenantees  are  entitled  to  liave  it  specifically  performed.  (1) 

Br  indenture,  bearing  date  13th  of  June,  1782,  previous  to  the  marriage 
of  the  defendants,  Anthony  Hodges  and  Anna  Sophia,  his  wife  (late 
Anna  Sophia  Aston),  and  made  between  Henry  Aston,  Esq.  deceased, 
only  son  and  heir-at-law  and  devisee  named  in  the  will  of  the  honorable 
Catharine  Aston,  deceased,  of  the  first  part ;  the  defendant  Anna  Sophia 
(by  her  then  name  of  Anna  Sophia  Aston),  youngest  daughter  of  the  said 
Henry  Aston,  of  the  second  part ;  the  defendant,  Anthony  Hodges,  Esq. 
of  the  third  part ;  and  the  plaintiffs,  of  the  fourth  part ;  reciting  the 
intended  marriage,  and  that  Henry  Aston  had  agreed  to  execute  the 
power  vested  in  him  by  the  will  of  said  Catharine  Aston,  and  to  charge 
certain  manors  with  the  sum  of  4000/.  as  the  portion  of  the  said  Anna 
Sophia  Aston ;  it  was  agreed  the  said  sum  should  be  paid  into  the  hands 
of  the  plaintiffs,  and  that  the  said  Anthony  Hodges  should  pay  into  the 
hands  of  plaintiffs  the  sum  of  10,000/.  making  together  14,000/.,  as  a 
fund  for  the  jointure  of  the  said  Anna  Sophia,  and  for  portions  for 
younger  children  of  the  marriage :  the  said  Henry  Aston  charged  his 
manors  with  the  said  sum  of  4000/.,  and  said  Anthony  Hodges  covenanted, 
thatjn  case  the  marriage  took  effect,  **  he  would,  after  three  years  from 
the  solemnization  of  the  marriage,  set  apart  and  appropriate  as  a  fund 
towards  raising  said  10,000/.  one  third  part  of  the  clear  yearly  rents 
arising  from  his  several  estates  in  Berks  and  Oxford,  •and  the  sev-  [•532] 
eral  islands  of  St.  Christopher's  and  Montserrat,  and  would  yearly 
pay  the  same  to  the  plaintiffs,  or  the  survivor  of  them,  his  heirs  or  execu* 
tors,  until  the  said  10,000/.  should  be  paid,  and  in  case  of  his  death, 
leaving  the  said  Anna  Sophia,  or  any  daughter  or  younger  children  of  the 
marriage,  then  the  heir,  &.c.  of  said  Anthony  Hodges  should,  within  two 
years  after  his  death,  pay  to  plaintiffs,  or  the  survivor,  the  said  10,000/.  or 
so  much  as  should  remain  unpaid,  with  interest  at  5/.  per  cent,  from  the 
death  of  the  said  Anthony  Hodges,  upon  the  trusts  of  the  settlement 
And  it  was  agreed,  that  the  plaintiffs  should  stand  possessed  of  the  said 
4000/.  and  10,000/.  in  trust,  to  pay  the  dividends  thereof  to  the  said 
Anthony  Hodges  for  life,  and  after  his  decease  (among  other  things)  to 
pay  the  said  Anna  Sophia,  during  her  life,  500/.  a  year,  as  her  jointure, 
in  bar  of  dower,  and  subject  thereto,  in  trust  for  daughters  or  younger 
sons  of  said  marriage,  and  in  default  of  issue,  in  trust  for  Anthony 
Hodges,  his  executors,  &c. 

The  marriage  was  solemnized  about  16th  of  June,  1782,  but,  at  the 
time  of  the  bill  filed,  there  had  been  no  issue. 

By  indenture,  of  7th  April,  1784,  made  between  the  defendant  Anthony 
Hodges  of  the  first  part ;  and  the  defendanU  Johnson  and  Turner  of  the 
other  part ;  reciting  the  deed  of  settlement,  and  that  defendant  Hodges, 
being  considerably  indebted,  was  desirous  to  go  abroad,  and  had  requested 

(1)  This  case  was  affirmed  on  a  rehearing  by  Lord  Loughborough  C.  postea,  4  voL  421. 
Upon  the  point,  see  also  Power  r.  Bailey,  \  %all.  &  Beatt.  49,  62. 
YOL.  III.  56 


442  Legard  v.  Hodges.  [1792. 

the  trustees  to  take  the  management  of  his  estates ;  said  Anthony  Hodges 
demised  to  Johnson  and  Turner  all  his  estates  in  Great  Britain  and  the 
West  Indies,  to  hold  the  same  fur  twenty-one  years,  in  case  the  said 
Anthony  Hodges  should  so  long  live  (subject  to  the  mortgages  thereon), 
in  trust,  to  receive  the  rents,  6lc.  of  said  estates,  and  to  pay  and  apply  the 
same  for  the  year  1783,  unto  the  said  Anthony  Hodges,  or  as  he  should 
appoint,  afterwards  in  paying  their  own  costs,  and  in  the  next  place,  to  pay 
Mid  Anthony  Hodges  1000/.  a  year,  and  the  residue  in  the  payment  of 
the  debts  of  the  said  Anthony  Hodges. 

Johnson  and  Turner  entered  into  possession,  under  this  deed. 

Afterwards,  differences  arising  between  Mr.  and  Mrs.  Hodges,  they 
agreed  to  live  separate ;  and,  thereupon,  by  articles  of  separation, 
[*533]  *dated  8th  of  August,  1785,  and  made  between  Anthony  Hodges 
of  the  first  part ;  Anna  Sophia  Hodges  of  the  second  part ;  the 
plaintiffs  of  the  third  part ;  Johnson  and  Turner  of  the  fourth  part ;  and 
the  plaintiff*  Henry  Hervey  Aston,  brother  of  the  said  Anna  Sophia 
Hodges,  of  the  fifth  part ;  reciting  the  settlement  of  16th  of  June,  1782,  and 
the  said  indenture  of  7th  of  April,  1784.  It  was  witnessed  and  agreed  be- 
tween the  said  Anthony  Hodges,  and  Anna  Sophia  his  wife,  that  they  should 
live  separate,  and  that  said  Anthony  Hodges  should,  yearly,  for  the  space 
of  three  years  next  ensuing,  in  case  they  should  both  so  long  live,  pay  to 
the  plaintiff,  Henry  Hervey  Aston,  his  executors,  &.c.  the  yearly  sum  of 
500/.,  and  after  the  said  three  years,  the  yearly  sum  of  600/.  in  trust,  for 
the  sole  use  of  the  said  Anna  Sophia  Hodges,  for  her  maintenance ;  and 
for  securing  the  same,  the  said  Anthony  Hodges  assigned  to  the  said 
Henry  Hervey  Aston,  his  executors,  dz.c.  all  the  dividends  and  interest  of 
the  said  sum  of  4000/.,  and  such  part  of  the  said  1000/.  per  annum,  al- 
lowed to  the  said  Anthony  Hodges  by  the  said  indenture  of  7th  of  Aprils 
1784,  as  would  be  sufficient,  with  the  dividends  of  the  said  4000/.,  to 
answer  the  respective  sums  of  500/.  and  600/.  as  they  should  become 
due. 

Hodges  and  hi.s  wife  have  ever  since  lived  separate. 

Plaintiff,  Henry  Hervey  Aston,  only  son  and  heir  of  Henry  Aston,  the 
settlor,  paid  the  sum  of  4000/.  to  the  trustees,  who  laid  the  same  out  io 
the  purchase  of  5451/.  85.  lOd.  3  per  cent,  consol.  annuities,  and  the 
plaintiffs,  by  deed-poll  on  the  back  of  the  settlement,  declared  the  trusts 
thereof. 

No  part  of  the  10,000/.  covenanted  in  the  said  settlement,  to  be  paid 
by  Hodges  to  the  plaintiffs.  Sir  John  Legard  and  Henry  Hervey  Aston, 
the  trustees  in  that  settlement  being  paid,  they  filed  the  present  bill 
against  Hodges  and  his  wife,  and  Johnson  and  Turner,  the  trustees  in  the  * 
indenture  of  7th  of  April,  1784,  charging  that  the  produce  of  the  estates 
ought  to  be  accounted  for  to  them,  and  one  third  part  thereof  applied  for 
the  purpose  of  raising  the  said  10,000/.,  and  praying  an  account  of  rents 
and  profits  received  from  the  estates,  and  of  receipts  and  payments  made 
by  defendants  Hodges,  Johnson,  and  Turner,  and  that  a  full  third  part 
since  the  15th  of  June,  1785,  may  be  paid  to  the  plaintiffs  on  the 
[•534]  •trusts  of  the  settlement,  and  a  third  part  of  the  future  rents, 
profits,  &.C.  may  be  paid  to  them  for  the  same  purposes,  until  the 
10,000/.  shall  be  paid  according  to  the  covenant  of  the  defendant  Hodges; 
and  that  the  said  covenant  may  be  specifically  performed,  and  that  a 
receiver  may  be  appointed  of  the  real  estates  in  England,  and  a  consignee 
of  the  produce  of  the  plantations  in  the  West  Indies. 

To  this  bill  the  defendants  put  in  answers,  by  which  they  admitted  the 
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facts  stated  in  the  bill,  and  notice  of  the  settlement ;  but  the  defendant 
Johnson  said,  that  the  plaintiff  had  notice  of  the  trust  deed,  and  farther 
said,  that  the  1000/.  a  jear  had  been  paid  to  the  defendant  Anthony 
Hodges ;  and  he  and  Turner  stated,  that  Johnson  had  paid  several  mort- 
gages and  other  debts,  and  was  entitled  to  stand  in  the  place  of  the  mort- 
gagees, and  is  a  creditor  of  the  defendant  Anthony  Hodges  in  2750/. 
Johnson  further  insisted,  that  he  was  not  bound  to  appropriate  the 
third  part  of  the  produce  of  the  estates  to  the  payment  of  the  10,000/. 
till  the  plaintifiEs  made  application  to  him,  which  they  had  not  done,  and 
that  they  having  induced  him  to  pay  the  debts,  he  is  not  liable  to 
account  for  the  same,  and  denied  having  in  his  custody  any  money 
arising  from  the  plantations,  and  says  he  is  in  advance  on  account  of  the  fund. . 

The  defendant,  Anna  Sophia  Hodges,  disclaimed  any  interest  in  the 
10,000/.  further  than  she  was  entitled  under  the  settlement  and  articles  of 
separation. 

It  was  argued  the  30th  of  April,  and  8th  of  May. 

Mr.  Mansfield,  Mr.  Hardinge,  and  Mr.  Alexander,  for  the  defendants, 
argued  that  the  trustees  in  the  indenture  of  7th  of  April,  1784,  are  not 
liable  to  account  for  anything,  no  demand  having  l^en  made  by  the 
plaintiff,  as  trustees  in  the  settlement,  till  the  filing  of  the  bill ;  that  the 
plaintiffs  are  not  entitled  to  a  specific  performance.  The  covenant  is 
merely  a  personal  covenant  by  Hodges,  to  appropriate  the  third  part  of 
the  produce  to  the  payment  of  the  10,000/.  An  action  would  lie  for  the 
breach  of  it,  and  in  such  action  damages  to  the  amount  of  the  third  part 
might  be  recovered :  but  the  estate  itself  is  not  bound  by  the  cove- 
nant; there  is  no  lien  upon  the  estate  itself.  There  is  no  *case  [*535] 
precisely  like  this ;  but  that  of  Collins  v.  Plummer^  1  Wms.  164, 
applies  to  the  principle  of  this :  there  the  tenant  in  tail  covenanted  not  to 
suffer  a  recovery ;  he  did  suffer  one,  and  the  covenant  was  held  to  bind 
the  personal  assets,  but  not  to  affect  the  land.  The  parties  in  this  settle- 
ment knew  the  covenantor  might  break  his  covenant.  It  is  a  covenant  to 
set  aside  so  much  of  the  produce,  but  it  is  Hodges  who  is  to  appropriate, 
and  before  he  can  do  so  the  produce  roust  come  into  his  possession ;  it 
cannot  be  stopped  before  it  comes  to  his  hands ;  he  must  receive  the  rents, 
he  roust  divide  the  funds.  In  cases  where  persons  covenanting  to  pay 
have  been  decreed  to  stand  seised  to  the  use  of  the  covenantee,  the  man- 
agement has  not  b^en  reserved,  as  in  this  case,  to  the  covenantors ;  most, 
the  trustees  under  the  deed  cannot  be  liable  till  they  had  notice  from  the 
plaintiffs,  who  stood  by  and  saw  Mr.  Johnson  paying  the  debts,  without 
calling  upon  him  to  appropriate  the  third  part  of  the  property  to  the  uses 
of  the  settlement 

Mr.  Solieitor-Oeneral,  and  Mr.  Stanley,  for  the  plaintiffs. 

If  the  covenant  does  not  give  a  lien  upon  the  land  itself,  it  is  only  a 
personal  covenant,  and  the  trustees  in  the  settlement  can  only  bring  an 
action  at  law,  and  can  here  only  have  a  bill  of  discovery  in  aid  of  that 
action  :  in  this  case  they  must  bring  an  annual  bill  for  an  account,  in 
order  to  bring  an  annual  action  for  the  sum  discovered ;  but  we  insist 
they  are  entitled  to  a  specific  execution  of  this  trust.  The  principle  of 
the  case  of  Collins  v.  Plummer  would  put  an  end  to  all  cases  of  lien ;  but 
the  Court  has  said,  over  and  over,  that  covenants  like  these  constitute 
specific  liens,  and  that  parties  are  not  bound  to  bring  actions  on  the 
covenant.  Notwithstanding  what  is  said  in  Lord  Warrington  v.  Lang- 
ham,  Pre.  Ch.  89,  the  Court,  in  Flight  v.  Cook,  2  Ves.  619,  corrected  the 
doctrine  before  laid  down ;  where  there  is  a  covenant  not  to  pay  moneys 
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but  to  set  aside  a  part  of  the  produce,  the  party  may  clai^  a  specific  per- 
formance. It  is  within  the  case  of  a  covenant  to  pay  the  profits ;  the 
trustees  have  a  right  to  come  into  equity,  for  an  account,  to  have  the 
profits  applied  according  to  the  covenant,  Bosvil  v.  Brander,  1  Wms. 
458.  Assignments  of  choses  in  action  are  supported  upon  the  ground 
that  they  amount  to  covenants  to  assign:  here  it  is  a  covenant,  that 
the  assignor  will  not  receive  the  money,  or  will  hold  it  as  a 
[•536]  •trustee.  The  doctrine  of  lien  has  been  of  late  years  much  ex- 
tended :  in  Sowden  v.  Sowden  (ante,  vol.  i.  p.  582),  where  Sowden, 
by  marriage  settlement,  covenanted  to  pay  a  sum  of  money  to  trustees,  to 
be  laid  out  in  land,  to  be  settled  to  uses,  he  did  not  pay  the  money,  but 
purchased  a  freehold  estate ;  the  daughter,  who  would  have  been  entitled 
to  the  estate  purchased  by  the  trustees,  if  any  had  been  so  purchased,  was 
decreed  to  have  a  real  lien  on  the  estate  purchased  by  the  father.  Bosvil 
V.  Brander  was  decided  on  another  point,  but  the  wife  was  held  to  have  a 
specific  lien  upon  the  note.  The  only  difference  between  that  case  and  this 
is,  that  here  it  is  a  third  part  of  the  produce,  there  it  was  a  specific  sum. 
So,  whilst  seamen's  wages  were  assignable,  if  A.,  a  seaman,  indebted  to 
B.,  assigned  his  wages,  a  bill  by  the  assignee  would  be  allowed.  In  this 
case  it  is  in  the  form  of  a  covenant,  not  of  an  assignment :  but  wherever 
the  thing  bound  is  certain,  there  may  be  a  specific  performance.  Here 
the  parties  did  not  rely  on  the  general  covenant  of  Hodges,  but  took  a 
special  covenant  to  appropriate  one  third  part ;  it  is  impossible,  therefore, 
for  him  to  put  himself  in  such  a  situation  as  shall  disable  him  from  per- 
forming the  contract.  In  Dumford  v.  Lane  (ante,  vol.  i.  p.  106),  the 
principle  of  the  determination  was,  that,  although  the  wife  might  not 
be  bound,  yet  the  husband  having  entered  into  a  covenant,  it  was 
against  conscience  for  him,  by  making  the  mortgage,  to  put  himself 
into  a  situation  in  which  he  could  not  perform  his  covenant;  therefore 
he  could  not  give  a  title  to  the  mortgagees.  Here  Hodges  has  cove- 
nanted to  set  aside  one  third  of  the  produce  for  a  particular  purpose, 
he  therefore  covenanted  to  keep  himself  in  a  situation  to  do  so.  A 
covenant  to  set  aside  a  certain  part  for  a  particular  purpose,  does  not 
give  a  remedy  against  the  general  property,  but  is  a  lien  on  the  specific 
property. 

Mr.  Mansfieldf  in  reply. 

The  doctrine  maintained  is,  that  anything  amounting  to  an  agreement 
to  assign,  will  be.  equivalent  to  an  actual  assignment.  The  question  is, 
whether  Hodges  has  made  himself  a  trustee  as  to  these  rents  and  profits  ; 
if  so,  at  the  end  of  the  three  years,  the  plaintiffs  might  file  their  bill  and 
pray  a  receiver,  or  that  Hodges  might  be  declared  to  be  a  trustee  for 
them.  It  is  impossible  to  construe  this  covenant  in  that  manner  ; 
[•537J  the  fair  construction  is,  •that,  after  the  end  of  three  years,  Hodges 
should  pay  the  10,000/.  at  a  rate  equal  to  the  third  part  of  the  pro- 
duce of  the  estate  :  on  account  of  the  fluctuating  nature  of  the  property, 
no  specific  annual  sum  could  be  ascertained,  therefore  this  sum  was 
taken  that  it  should  be  the  third  part  of  the  produce.  Without  violence 
to  these  words,  the  estate  could  not  be  taken  out  of  the  hands  of  Hodges  ; 
if  it  was,  it  became  impossible  for  him  to  perform  his  contract  The 
only  decree  that  can  be  made  is  a  discovery  of  the  quantum,  in  order  that 
the  plaintiffs  may  sue  at  law.  With  respect  to  the  cases  cited  on  the 
other  side,  Sowden  v.  Sowden  is  only,  that  the  father,  by  laying  out  money 
in  purchasing  a  freehold  estate,  intended  to  perform  his  covenant,  as  much 
as  if  he  had  expressly  laid  it  out  in  performance.     Bostni  v.  Brander  does 
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not  apply  to  the  present  case.  FHght  t.  Cooke  is  not  intelligible ;  it  only 
shows  that  the  Court  will  secure  a  contingent  interest.  So  in  the  case  of 
seamen's  wages,  that  is  applicable  to  a  conveyance  of  anything  assignable. 
In  all  the  cases  there  is  an  agreement  to  assign,  which  is  equivalent  to 
an  assignment ;  but  there  is  nothing  in  this  case  equivalent  to  an  agree- 
ment to  assign.  Dumford  v.  Lcme  has  no  application  to  the  present 
case.  The  only  question  was,  whether  the  wife  was  bound  by  the  cove- 
nant :  your  Lordship  held,  whether  she  was  bound  or  not,  the  husband 
was  bound. 

The  only  remedy  here  is  a  personal  remedy  against  Hodges.  At  all 
events,  the  account  cannot  go  against  the  trustees  further  back  than  the 
time  when  the  plaintiffs  called  upon  them  to  appropriate. 

On  the  13th  of  May,  Lord  Chancellor  pronounced  judgment  to  the 
following  effect : — 

This  bill  was  filed  by  the  trustees  in  the  marriage  settlement,  praying 
an  account,  and  that  they  may  be  declared  entitled,  as  trustees,  to  a  third 
part  of  the  produce  of  the  estate  of  the  defendant  Anthony  Hodges. 

In  order  to  raise  the  sum  of  10,000/.,  to  be  added  to  4000/.,  the  wife's 
portion,  the  defendant  Hodges  covenanted  that  he  would  appropriate  one 
third  of  the  produce  of  estates  in  this  kingdom  and  in  the  West  Indies. 
He  afterwards  conveyed  his  estates  to  other  trustees,  to  raise 
1000/.  a  year  for  himself,  and,  with  the  ^residue  of  rents  and  profits,  [*53S] 
to  pay  debts :  that  settlement  takes  notice  of  the  former  deed,  so 
that  all  parties  had  notice  of  it,  and  the  only  question  is,  as  to  the  operation  of 
the  first  deed. 

It  is  argued  on  one  side,  that  it  is  a  mere  personal  covenant  on  the  part 
of  Hodges,  upon  which  the  plaintiffs  might  bring  an  action  against  him, 
but  that  it  did  not  create  any  trust  of  the  estate ;  and  for  this  they  cited  a 
case  from  Peere  Williams^  (2)  where  the  party  covenanted  not  to  suffer  a 
recovery ;  the  consequence  of  which  would  be,  that  the  estate,  of  which  he 
was  tenant  in  tail,  would  descend  to  his  issue  :  it  was  argued,  that  it  was 
a  mere  personal  covenant;  and  it  was  held,  in  that  case,  to  be  so.  That 
case  gave  countenance  to  the  argument,  that,  in  this  case,  it  was  a 
mere  personal  covenant.  It  was  impossible,  in  that  case,  to  make  the 
doctrine  apply,  that  where  parties  come  to  an  agreement  relative  to  any 
subject,  the  subject  itself  is  bound  by  the  agreement  ;(2)  but  I  take  the 
doctrine  to  be  true,  that  where  parties  come  to  an  agreement  as  to  the  pro- 
duce  of  land,  that  the  land  itself  will  be  affected  by  the  agreement.  In 
that  case,  the  effect  of  the  agreement  was  to  restore  the  estate  tail ;  and 
the  consequence  would  be,  to  leave  the  party  the  whole  power  which  he 
had  before.  There,  in  form,  it  was  a  personal  covenant,  and  it  was  held 
it  could  not  be  corrected  by  the  intent ;  there  were  not  termini  hahiles  for 
that  purpose. 

But,  except  that  case,  there  are  none  to  derogate  from  the  generality  of 
the  doctrine,  that  where  a  man  makes  an  agreement  relative  to  any  subject 
it  will  bind  the  subject  itself,  (a) 

(2)  Collins  V.  Plummer,  1  P.  W.  104.  It  seems  that  case  turned  on  the  distinction  that 
an  actual  conveyance  had  heen  ezecated,  the  covenants  of  which  were  merely  personal ;  and 
in  that  case  the  very  distinction  was  taken  between  a  deed  executed  and  complete  in  itself, 
and  an  agreement,  which  being  merely  executory,  would  be  construed  according  to  the  inten- 
tion of  the  parties  at  the  time,  and  may  be  moulded  accordingly.  Vide  Forr.  20,  and  the 
cases  in  Mr.  Cox's  note  to  West  v.  Erissey,  2  P.  W.  356  ;  ^  Falkner  v.  O'Brien,  2  Ball.  & 
Beat.  223  ;  Fremoult  v.  Dedire,  I  P.  Wms.  422  ;  Williams  ».  Lucas,  2  Cox,  160.  > 

(a)  2  Story,  Eq.  Jur.  ch.  33,  S  1231  :  CoUyer  v.  Fallon,  1  Turn.  ^  Russ.  469,  476,  476 ; 
Power  V.  Bailey,  1  BaU.  &  Beilt.  62. 
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In  this  case  it  is  merely  a  trust  estate  as  to  one  third. 

In  Broughtan  v.  Langley  (2  Salk.  679),  it  was  held,  that  though  the 
estate  was  to  remain  in  the  covenantor,  there  was  a  trust  for  the  bienefit  of 
the  covenantee. 

The  plaintiiik,  therefore,  must  be  declared  trustees  as  to  one  third  of 
this  estate.  (6) 

As  to  coYeDsnts  ranning  with  the  laDd,  see  1  Metcalf  &  Perkins's  Dig.  Tit.  CoTeoant,  f  4, 
PI.  146,  et  seq.  ;  Trustees  of  Watertown  v.  Cowen,  4  Paige,  510  ;  Aslur  r.  Miller,  2  Paige, 
68  ;  Taylor  v.  Owen,  2  Blackf.  301. 

A  covenant  hv  a  debtor  to  pay  certain  debts,  owed  by  him  oat  of  a  designated  fond,  when 
the  same  shall  oe  received  by  &im,  cannot  l)e  construed  into  an  equitable  mortgage  of  tho 
fund,  so  as  to  give  the  creditors  a  specific  lien  thereon  ;  such  covenant  is  merely  personal. 
Rosers  V.  Hosack,  18  Wend.  319. 

(6)  This  decree  was  affirmed  by  Lord  Rosslyn  upon  a  rehearing,  post,  vol.  iv.  421,  where 
see  the  Elditor's  note.  Vide  also  Hale  v.  Elliot,  cited  Sugden  on  Powers,  355  ;  1  Ch.  Ca. 
28  ;  1  Vern.  206  ;  Finch  v.  Earl  of  Winchelsea,  1  P.  W.  282  ;  Freemoult  r.  Dedire,  ib.  429  ; 
Coventry  v.  Coventry,  reported  at  the  end  of  Feame's  Maxims ;  Williams  v.  Lucas,  1  P.  W. 
430,  n. ;  2  Cox,  160  ;  Shannon  v.  Bradsireet,  1  Scho.  &  Lef.  63  ;  Blake  v.  Maroell,  2  Ba.  4t 
Bea.  44  ;  Affirmed  4  Dow,  P.  C.  248  ;  Fonbl.  Eq.  B.  1,  ch.  6,  §  7,  and  notes;  and  see 
also  notes  to  Jackson  v.  Jackson,  4  Bro.  C.  C.  467.  —  Eden, 


[*639]  *PiG0TT  V.  Bullock. 

[Vide  S.  C.  iVes.  jun.  470.]  Mr.  J.  Buller,  for  the  Lord  Chancellor. 
(Reg.  Lib.  1791.  B.  fol.  524.  b.) 

Testator  devised  his  estate  to  his  wife  for  life,  *'  with  liberty  to  cut  timber  and  underwood 
for  her  own  use,  but  not  to  sell ;"  she  cut  underwood  ana  sold  it  and  died :  her  estate  is 
not  accountable  for  the  money  produced  to  the  next  taker  for  life,  impeachable  for  waste  ; 
[he  having  no  property  in  the  underwood  till  his  estate  comes  into  possession.] 

John  Pioott,  Esq.  being  seised  of  real  estate  at  Doddershall,  in  the  conn* 
ty  of  Bucks,  by  will,  devised  the  same  to  Christobella  his  wife,  for  life, 
*'  with  full  liberty  to  cut  timber  and  underwood,  for  repairs,  or  for  her  own 
use,  in  fuel  or  otherwise ;  but  not  to  sell  the  same ;"  remainder  to  the 
plaintiff  for  life  ;  remainder  to  his  children  in  tail.  The  testator  died  in 
1751;  Christobella  the  widow,  entered  upon  the  estate,  and  took  the 
profits  of  the  same.  She  afterwards,  in  1754,  married  Richard,  the  late 
Lord  Viscount  Say  and  Sele,  who  died  in  1781.  Between  the  death  of  the 
testator  and  her  second  marriage,  during  the  second  coverture,  and  aAer 
the  death  of  Lord  Say  and  Sele,  she  (with  her  husband  Lord  Say  and 
Sele,  during  the  coverture)  cut  large  quantities  of  underwood,  more  than 
was  necessary  for  repairs,  or  her  own  use,  and  sold  the  same  to  a  consid- 
erable amount ;  she  died  in  1789,  having  made  the  defendants  her  eiecu- 
tors.  The  plaintiff  filed  the  present  bill,  for  an  account  of  underwood 
cut,  between  the  death  of  the  testator  and  the  second  marriage ;  and,  from 
the  death  of  Lord  Say  and  Sele  to  that  of  his  widow ;  admitting  that  his 
remedy,  for  that  cut  during  the  second  coverture,  was  against  the  assets  of 
Lord  Say  and  Sele,  in  the  hands  of  his  executors. 

Mr.  Lioyd,  and  Mr.  Alexander,  for  the  plaintiff,  said,  it  was  understood, 
that  it  would  be  argued  on  the  other  side,  that  this  restriction  was  void ; 
but  they  did  not  see  how  that  argument  could  be  supported  ;  as  the  giver 
of  any  benefit  might  prescribe  conditions  or  restrictions  to  his  gift.  That 
it  is  true,  where  the  restriction  is  inconsistent  with  the  giil,  as  a  gift  in 
taij,  with  condition  not  to  suffer  the  recovery,  it  is  void ;  but  here,  the  re- 
striction is  consistent  with  the  gift,  and  is  good.    Then  the  first  question 
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will  be,  who  is  entitled  to  the  va]ae  of  the  timber  and  underwood  which 
has  been  cut ;  whether  the  plaintiff,  as  the  next  tenant  for  life,  or  the  next 
owner  of  the  inheritance.  If  the  latter,  that  is  the  plaintiff's  son,  and  it 
must  stand  over  to  make  him  a  plaintiff.  The  plaintiff,  as  being  the  next 
taker  for  life,  would  be  entitled  to  the  underwood  if  now  standing, 
and  would  be  entitled  to  cut  it,  and  put  the  money  into  his  *pocket ;  [*540] 
therefore,  as  the  injury  is  done  to  him,  he  is  entitled  to  the  account. 
There  was  no  intention  on  the  part  of  the  testator  to  make  this  under- 
wood part  of  the  inheritance.  No  restriction  was  laid  upon  the  first  taker 
for  life ;  therefore  he  could  do  everything,  which  a  tenant  for  life  impeach- 
able for  waste,  could  do;  and,  of  course,  could  cut  and  sell  the  under- 
wood. It  is  true,  that  in  Whitfield  v.  Bewit,  2  Wms.  240  (3  Wms.  267), 
it  was  held  that  timber  fallen  by  wrong,  or  accident,  belongs  to  the  first 
owner  of  the  inheritance ;  and  that  it  has  been  held  in  Garth  v.  Cotton^ 
3  Atk.  751,  that  the  tenant  for  life,  and  tenant  in  tail  in  remainder,  cannot 
cut  timber  by  collusion,  before  the  tenant  in  tail  comes  into  possession ; 
and  that,  in  such  cases,  the  Court  will  take  the  money,  and  lay  it  out,  till 
it  sees  who  will  ultimately  be  entitled  to  the  inheritance ;  and  that  in  the 
case  of  Wiliiams  v.  The  Duke  of  BoUon  (Mr.  Cox's  note  on  3  Wms.  268), 
the  Court  did  the  same  thing,  where  the  tenant  for  life,  having  the  next 
inheritance  in  himself,  cut  timber ;  it  will  not  do  so,  where  the  next  ten- 
ant for  life  would  himself  have  a  right  to  cut  the  timber,  and  put  the 
money  in  his  pocket,  as  the  plaintiff  might  do  in  this  case.  Here  the  un- 
derwood is  wrongfully  cut  down,  and  Lady  Say  and  Sele  was  answerable, 
to  somebody,  for  the  money.  In  Garth  v.  Cotton^  the  trustees  would  have 
had  the  right  of  action.  Here  the  right  to  the  money  is  in  the  plaintiff: 
suppose  a  bill  had  been  brought  by  the  heir,  the  money  must  have  been 
brought  into  Court,  and  if  he  survived  Lady  Say  and  Sele,  the  money  must 
have  been  paid  to  him.  There  is  no  case  in  the  books  exactly  like  this ; 
the  nearest  is  in  2d  Croke,  688.  Here,  the  injury  being  done  to  the 
plaintiff,  he  must  have  the  remedy. 

Mr.  SoHcitor'General,  Mr.  Mitford,  and  Mr.  HoUisty  for  the  defend- 
ants. 

The  bill  seeks  for  an  account  of  underwood  cut  down  at  two  different 
periods.  With  respect  to  the  former  period,  it  is  a  sufficient  answer,  that 
it  is  for  an  account  of  underwood  cut  thirty-eight  years  ago ;  and  though 
the  statute  of  limitations  is  not  pleaded,  a  court  of  equity  will  not  give  an 
account  upon  a  stale  demand.  If  she  had  possessed  an  estate  by  wrong, 
the  remedy  by  ejectment  would  have  been  nearly  doubly  barred.  WiUi 
respect  to  the  latter  period,  the  question  is,  whether  Lady  Say  and 
Sele  was  so  restrained  from  cutting  the  underwood,  that  *  if  she[*541] 
did  cut  it  down,  the  property  in  it  would  be  in  any  other  person ; 
and  if  so,  whether  there  is  ahy  pretence  for  asserting,  that  the  property 
was  in  the  present  plaintiff,  as  the  next  person  entitled  to  an  estate  for 
life. 

The  persons  interested  in  contending  against  Lady  Say  and  Sele's  right, 
ought  to  be  before  the  Court.  But  without  contending  on  the  want  of 
parties  : — This  is  not  a  reservation  ;  if  it  was  a  reservation  of  the  timber 
and  underwood,  the  property  of  the  timber  and  underwood  would  be  in  the 
person  for  whom  reserved,  or  the  owner  of  the  inheritance.  It  is  not  a 
condition ;  if  it  was  a  condition,  it  would  be  void,  as  being  repugnant  to 
the  gifl ;  and  a  gifl  cannot  be  qualified  by  a  condition  repugnant  to  it. 
Co.  Litt.  There  might  as  well  be  a  condition  not  to  cut  grass  for  sale,  aB 
such  a  condition  as  the  present :  it  would  be  to  restrain  a  fruit  of  the  ten- 
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ancy  for  life.  Neither  can  it  be  a  condition ;  because  nobody  can  take 
advantage  of  a  condition  but  the  heir,  and  here  the  heir,  on  taking,  would 
avoid  all  the  limitations.  Neither  is  it  a  condition  for  the  want  of  a  gift 
over;  a  condition,  of  which  no  one  is  to  take  the  benefit,  is  of  itself  void. 
Here  it  could  not  be  the  property  of  the  {Slaintiff;  a  tenant  for  life,  im- 
peachable for  waste,  has  no  property  in  the  timber  [unsevered].  £ven  a 
tenant  for  life  unimpeachable,  has  no  property  in  the  timber.  Lewis 
Bowles's  case,  shows  that  the  clause  ''  without  impeachment  of  waste," 
gives  him  no  property  :  it  only  gives  him  the  privilege  of  cutting  it ;  but 
if  he  does  not  cut  it,  it  goes  over  with  the  estate.  If  the  present  plaintiff 
had  a  title,  when  did  it  accrue  ?  At  the  time  of  cutting,  he  had  none  ; 
she  was  at  liberty  to  cut.  No  claim  could  arise  till  the  sde.  Where  tim- 
ber is  cut  by  wrong,  trover  will  lie  for  it ;  the  first  tenant  of  the  inherit- 
ance may  bring  trover,  though  he  cannot  bring  waste,  where  there  is  an 
intervening  estate.  But  here  was  a  gift  to  the  wife  for  life,  and  therefore 
it  was  a  gill  to  her  of  the  profits  of  the  estate  for  life,  and  the  underwood 
is  one  of  the  profits  ;  which,  if  not  given  to  somebody  else,  is  given  to  the 
tenant  for  life.  I  admit  the  case  of  the  gifl  of  a  house,  with  the  exception 
of  a  room ;  ( 1 )  but  this  is  more  like  the  gifl  of  a  house,  with  the  excep- 
tion of  the  right  of  sleeping  in  the  second  floor  of  it.  It  is  a  fruitless  de- 
notation of  the  testator's  intention,  and  no  claim  of  forfeiture  or  gift  over. 
This  is  not  like  the  case  of  Williams  v.  The  Dukeof  Bolt<m,(2)  or 
[*542]  any  of  those  where  the  Court  *will  take  the  money.  It  is  a  mere 
ineffectual  restraint:  and  the  underwood  being  cut  before  the 
plaintiff's  title  commenced,  he  can  have  no  right  to  recover.  In  al)  cases 
where  there  is  no  gid  over,  the  restraint  is  fruitless ;  as  in  the  case  of  a 
legacy  with  a  condition  that  the  party  shall  not  marry,  or  shall  not  marry 
a  particular  person;  without  a  gift  over,  the  restraint  is  void.  So  of  a 
lease  declaring  that  the  lessee  shall  not  assign,  it  will  have  no  effect,  with- 
out a  provision  of  forfeiture,  though  it  is  a  case  of  contract 

Mr.  Lloyd,  in  reply.  With  respect  to  the  first  period,  if  we  are  right, 
the  cutting  the  underwood  was  a  fraud  in  Lady  Say  and  Sele,  and  conse- 
quently, the  statute  of  limitations  is  out  of  the*  case ;  and  although  the 
action  at  law  for  the  tort  is  gone  by  her  death,  a  court  of  equity  will  give 
a  remedy  against  her  personal  assets.  3  Atk.  757,  Garth  v.  Cotton.  (3) 
Then  it  is  argued,  that  the  present  plaintiff  is  not  the  person  entitled  to 
the  remedy,  or  that  he  has  forfeited  it  by  not  coming  sooner.  With  re* 
spect  to  the  latter  objection,  it  is  not  necessary  that  a  person  entitled  to 
the  benefit  of  a  forfeiture  should  claim  it  immediately ;  it  is  sufficient  for 
him  to  do  so  when  he  comes  into  possession.  He  did  not  come  into  pos- 
session till  the  death  of  Lady  Say  and  Sele,  in  1789;  and  in  the  year  1790 
he  filed  the  present  bill.  With  respect  to  the  restriction,  I  admit  that  a 
restriction  repugnant  to  the  gift  .is  void ;  but  in  this  case,  there  is  nothing 
repugnant.  There  is  no  case  to  prove,  that  a  testator  may  not  give  an 
estate,  or  any  other  thing,  with  a  restriction  of  the  use  of  it.  In  the  case 
of  the  Chapter  Coffee-house  {Sloman  v.  Walter,  ante,  vol.  i.  p.  418), 
where  the  house  was  let  with  the  reservation  of  a  room ;  nobody  doubted 
that  the  reservation  was  a  good  one.  Here,  the  reservation  is,  that  she 
shall  not  cut  for  sale ;  had  it  been,  that  she  should  not  cut  at  all,  there  is 
no  doubt  that  would  have  been  good.     There  is  not  a  doubt  that  the  tes- 

fl)  Sloman  v.  Walter,  antea,  1  vol.  418. 
2)  Mr.  Cox'8  note  to  Berwick  ».  Whitfield,  3  P.  W.  268. 
3)  Vide  S.  C.  1  Yes.  624,  and  the  jademeDt  from  Lord  Hardwicke's  notei,  1  Dick.  182, 
183,  with  the  decree  from  Reg.  Lib.  Supplement  to  Vesey,  233. 
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tator  might  restrain  .cutting  for  botes,  although  they  are  incident  to  the 
life  estate,  if  not  excepted;  they  may  be  severed  from  it.  So  a  reserva- 
tion not  to  cut  underwood  in  a  particular  close,  or  not  to  plough  up  a  par- 
ticular field,  would  be  valid.  There  is  nothing  clearer  than  that  the  in- 
tention of  the  testator  was,  that  his  widow  should  not  cut  either  timber  or 
underwood  for  sale.  If  she  had  threatened  to  cut  underwood,  the  Court 
would  have  granted  an  injunction  to  restrain  her.  Suppose  a  man 
in  his  *will,  first,  to  give  an  estate  without  impeachment  of  waste,  [*543] 
and  then  to  say,  1  mean  that  he  should  not  commit  voluntary  waste, 
the  restriction  would  be  good,  and  the  party  would  be  restricted  to  per- 
missive waste.  Nothing  is  said  as  to  the  consequence  of  cutting ;  the 
money  produced  by  the  underwood  must  be  part  of  the  estate. 

Mr.  Justice  BuUer. 

The  first  point  is,  whether  there  is  any  ground  of  distinction  with  re- 
spect to  the  different  periods  for  which  the  account  is  sought  It  is  insist- 
ed, on  the  part  of  the  defendants,  that  it  is  against  conscience  to  call  for 
the  value  of  what  was  cut  during  the  first  period  :  but  if  she  cut  the  un- 
derwood and  sold  it  wrongfully,  her  estate  has  been  increased  by  it,  and 
therefore  there  is  no  reason  why  the  account  should  not  extend  to  that 

Upon  the  merits,  there  are  two  questions.  First,  whether  her  represen- 
tatives are  accountable  to  any  body :  Secondly,  whether  they  are  account- 
able to  the  present  plaintiff. 

The  first  question  depends  on  the  words  of  the  will,  by  which  she  is  at 
"  full  liberty  to  cut  timber  or  underwood  for  repairs,  or  for  her  own  use, 
for  fuel  or  otherwise,  but  not  to  sell."  It  seems  as  if  he  meant  not  to  restrain 
any  power  which  she  had  as  tenant  for  life,  but  to  give  her  further  right 
He  meant  she  should  have  timber  for  her  own  use,  which  she  would  not 
be  entitled  to  as  bare  tenant  for  life ;  and  so  far  the  clause  is  sensible ; 
but  the  same  reasoning  does  not  hold  with  regard  to  the  underwood ; 
because,  as  to  that,  she  would  have  a  right  to  it  from  the  nature  of  her 
estate.  He  meant  to  enlarge,  not  to  diminish,  her  interest.  There  is  no 
provision  as  to  the  consequence  of  her  cutting,  so  that  it  amounts  only  to 
a  recommendation  to  her  not  to  cut  for  sale.  I  therefore  conceive  her 
estate  not  to  be  accountable  to  any  body,  for  the  underwood  cut  and  sold. 
[But  it  is  not  necessary  to  decide  that,  if  the  second  point  is  against  the 
plaintiff;  and  that  point,  I  think,  is  against  him.]  (4) 

But  the  second  question  is  perfectly  clear,  that,  if  accountable  at  all, 
she  is  not  so  to  the  present  plaintiff:  he  is  not  entitled.  To  say  that  the 
Court  would  have  granted  an  injunction  to  restrain  her  from  cutting,  at 
his  suit,  is  begging  the  question,  Mr.  Lloyd  puts  the  case,  that  the 
testator  had  given  an  estate  for  *life,  without  impeachment  of  [*544] 
waste,  and  had  aflerwards  excepted  voluntary  waste ;  but  that  is 
not  like  this  case,  because  giving  the  estate  without  impeachment  of  waste, 
was  an  addition  to  the  estate  for  lif(^,  which  might  be  restrained  as  to  the 
extent  of  it.  Here,  the  words  added,  do  not  increase  the  interest  as  to 
the  underwood,  but  leave  that  as  it  was.  The  heir,  in  this  case,  never 
could  have  a  right  to  recover  for  a  breach  of  the  condition ;  for  all  the 
interest  is  disposed  of.  Then  the  question  is,  whether  the  plaintiff,  who 
is  tenant  for  life  without  a  power  of  committing  waste,  has  a  right  to 
underwood  cut  before  his  estate  commenced.  The  law  is  clear,  that  a 
tenant  for  life  without  impeachment  for  waste,  cannot  maintain  an  action 

(4)  FiOQi  tk«  Report,  l  Yes.  jun.  4S8. 

VOL.  III.  57 


460  PiGOTT  V.  Bullock.  [1792- 

of  trover  for  timber  cat  before  his  estate  into  possession,  (a)  Then  how 
will  it  be,  as  to  underwood,  during  the  life  of  a  tenant  for  life  impeachable 
for  waste?  The  tenant  for  life  has  a  right  to  cut  underwood;  but  if  he 
leaves  it  uncut,  it  goes  with  the  inheritances.  Here  the  plaintiff  had  no 
interest  in  the  timber  or  underwood  during  the  life  of  Lady  Say  and 
Sele.  If  there  is  any  title  to  the  account,  it  must  be  in  the  owner  of  the 
inheritance.  (6) 

Bill  dismissed  with  costs. 

(a)  So  in  Pvne  v.  Dor,  1  T.  R,  55  (which  is  prohably  the  csm  from  the  Home  Ciicmt, 
aliiiaed  to  in  Mr.  Yesey's  report,  thoneh  there  is  some  maocuracj,  either  in  the  reoollection 
of  the  learned  judge,  or  in  the  report  of  what  he  said),  it  was  determined  that  trover  conld 
not  be  maintained  by  a  tenant  in  tail  expectant  on  the  determination  of  an  estate  for  life 
without  impeachment  of  waste,  for  timber  which  grew  upon  and  was  severed  from  the  estate. 
In  Blake  v.  Aynscombe,  1  N.  R.  25,  where  trustees  under  a  settlement  were  tenants  pour 
autrt  me,  this  action  was  also  held  not  maintainable.  In  the  late  case  of  Williams  v.  Wil- 
liams, 15  Yes.  419,  an  interesting[  and  difficolt  question  arose  upon  this  subject ;  lands  of  the 
husband  had  been  settled  ojwn  lumself  for  life,  vrithout  impeachment  of  vraste ;  remainder 
to  the  wife  for  life  for  her  jointure  ;  remainder  to  the  issue  of  the  marriage  in  strict  settle- 
ment ;  remainder  to  the  heirs  of  the  body  of  husband  and  wife  ;  there  being  no  issoe,  the 
question  was,  whether  the  wife,  who  survived,  was  entitled  to  cut  timber,  and  to  the  property 
of  it,  when  severed.  Lord  EUdon  then  stated  the  distinction  between  that  case,  and  those 
where  tenant  in  tail  after  possibility  of  issue  extinct,  had  been  held  to  be  unimpeachable  of 
waste :  those  cases  having  been  determined  on  the  inheritance  having  once  been  in  such 
tenant,  which  vras  not  the  case  under  the  present  settlement.  The  Court  of  Kimr's  Bench, 
however,  afterwards,  upon  a  case  directed,  certified  that  she  was  tenant  in  tail  after  possi- 
bility of  issue  extinct ;  2dly,  that  she  was  unimpeachable  of  waste ;  and  3dly,  entitled  to  the 
property  of  the  timber,  when  severed.  12  East,  209.  —  Eden. 

(o)  1^  Pigot  V.  Bullock,  1  Yes.  jun.  479,  and  note  to  this  case  in  1  Hovenden,  Supp.  193 
-  L97 ;  Eden  on  Iigunct.  (2d  Am.  ed.)  202,  203 ;  Livingston  v.  Reynolds,  26  Wend.  115. 


Daniel  v.  Mitchell.     [S.  C.  1  Yes.  484.] 
(Reg.  Lib.  1791.  A.  fol.  297.) 

Ptnctiee.    Plea  [of  a  former  suit  depending,  need  not  be  set  down  for  argument ;  but  tba 
plaintiff  may  move  for  a  reference  to  the  Master,  as  to  the  truth  of  the  fitct.]  (1) 

To  this  bill,  the  defendant  pleaded  a  former  suit  depending  for  the  same 
matter.  Before  the  plea  was  set  down  to  be  argued,  Mr.  Steele  moved, 
on  the  part  of  the  plaintiff,  that  it  might  be  referred  to  one  of  the  Masters 
of  the  Court,  to  look  into  the  bill,  and  into  the  defendant's  plea,  and  the 
bill  in  the  said  plea  mentioned  to  have  been  exhibited  by  the  plaintiff  against 
the  defendant,  and  the  proceedings  therein,  and  to  certify  whether  the 
said  bill,  formerly  exhibited,  is  for  the  same  matters  as  the  complainant's 
bill  in  this  cause ;  and  whether  the  same  is  now  depending ;  and  be  cited, 
in  support  of  his  motion,  1  Vern.  332. 

Lord  Chancellor  at  first  thought  the  plea  ou?ht  to  have  been  set 
down,  but  Mr.  Steele  observing,  that  setting  the  plea  down  would  have 
been  an  admission  that  the  former  bill  was  for  the  same  matter,  His 
Lordship 

Granted  the  motion,  (a) 

(I)  This  practice  is  enjoined  by  the  ancient  orders  of  the  Court,  of  which  Lord  Thurlow 
seems  not  to  have  been  aware.  See  Beames*s  Ord.  Ch.  I7C,  177,  and  the  reason  given  is, 
that  it  is  to  be  verified  wb  pede  aigilii.  See  also  Beames's  £l.  Pleas,  144,  et  seq.,  with  the 
various  authorities. 

(a)  1  Barbour,  Ch.  Pr.  B.  I,  ch.  6,  f  4,  p.  126,  126 ;  1  Smith,  Ch.  Pr.  (Am.  ed.)  234 ; 
2  Hadd.  Ch.  Pr.  (4th  Am.  ed.)  315.  '**''» 
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•AsTLET  V.  The  Earl  of  Tankerville.  [♦646] 

Between  Fbancxs  Dugdale  Astlet,  Esq«  and  John  Fletcheh, 
Clerk,  John  Bridgwood,  Gent,  (surviving  Executors  of  the  late 
Sir  John  Astlet,  Bart,  deceased),  and  John  Carr,  Esq., 

Plaintiffs. 

The   Right   Honorable    Charles    Earl    of    Tankerville,   and 
Charles  Augustus  Bennet,  commonly  called  Lorci  Ossulston, 

Defendants. 
11th  May,  1784.     24th  May,  1799. 

(Reg.  Lib.  1791.  A.  fol.  411.  b.) 

Husband  and  wife  lery  a  fine  of  the  wife's  estate,  and  settle  the  same  with  a  power  to  (hem 
to  revoke,  and  dedare  new  ases  ;  they  afterwards  join  in  a  mortgage  term,  to  secure  a 
sum  redeemable  on  payment  by  the  husband,  or  the  ^rsons  to  whom  the  freehold  should 
belong :  the  mortgage  was  paid  off*,  and  the  term  assigned  to  a  trustee,  to  such  uses  as  the 
husband  should  appoint:  he  afterwards  (without  the  wife)  borrows  a  further  sum,  and 
makes  the  term  a  security,  and  the  trastee  joins  in  the  assignment :  the  husliand  by  will, 
orders  his  personal  estate  to  be  applied  in  payment  of  debts,  except  those  secured  upon 
mortgaged  estates :  this  is  the  husband's  debt,  and  shall  be  paid  by  his  personal  estate, 
not  by  the  morteage-term.  (1) 

DeTise  of  copyhold  subject  to  a  mortgage,  not  sufficient  to  exanerate  the  personal  estate 
from  the  payment  of  the  mortgage-money.  (2) 

By  indenture  tripartite,  dated  23d  of  October,  1716,  Sir  John  Astley 
for  himself  and  Lady  Astley,  coYenanted  with  trustees  to  levy  a  fine 
(which  was  afterwards  levied),  and  to  settle  estates  in  Abbey  Foregates, 
Longdon,  d&c,  (which  were  estates  held  in  right  of  Lady  Astley),  to  the 
use  of  Sir  John  for  life,  remainder  to  trustees  to  preserve,  &c. ;  remainder, 
as  to  part,  to  Lady  Astley  for  life ;  remainder  as  to  other  part,  to  trustees 
for  a  term  to  pay  Lady  Astley  an  annuity ;  remainder  to  trustees  for  a 
term,  to  raise  portions  for  younger  children ;  remainder  to  first  and  other 
sons  (with  other  intermediate  remainders) ;  remainder  to  Sir  John  and 
Lady  Astley  in  fee,  with  a  power  to  Sir  John  and  Lady  Astley  to  re- 
voke the  present  and  limit  new  uses.  On  the  23d  of  June,  1725,  Sir 
John  and  Lady  Astley  joined  in  a  conveyance,  by  way  of  mortgage  for  500 
years,  of  the  premises,  to  Holden  for  3000/.,  with  proviso  for  redemption^ 
on  payment  by  Sir  John  Astley,  his  heirs,  executors  or  administrators,  or 
such  other  persons  to  whom  the  freehold  and  inheritance  of  said  premises 
should  belong.  On  the  24th  of  September,  1 734,  the  mortgage  was  paid 
off,  and  the  term  assigned  by  Hoiden  to  Cotes  in  trust,  for  such  uses  as 
Sir  John  Astley  should  by  deed  appoint,  and  for  want  of  such 
appointment,  *to  attend  the  inheritance.  (Lady  Astley  was  not  a  [*546] 
party  to  this  deed.)  On  the  12th  of  May,  1747,  Sir  John  Astley 
borrowed  of  Messrs.  Hoare  &>  Co.  3000/.  on  his  estate,  and  Cotes,  by  his 
appointment,  assigned  the  term  to  them  as  a  security,  and  Sir  John  Astley 
covenanted  to  pay  the  money. 

In  1753,  Sir  John  and  Lady  Astley,  having  several  children  (and  among 
them  Alicia,  Countess  of  Tankerville,  mother  of  the  defendant),  they  by 
indenture,  4th  of  June,  revoked  the  uses  of  the  former  settlement,  and 
limited  the  estates,  after  the  death  of  Sir  John  Astley,  to  Lady  Astley  for 
life^  remainder  to  Richard  Philip  Astley,  their  eldest  son,  for  life,  remaio- 

(1)  See  Clinton  a.  Hooper,  antea,  201,  with  the  Editor's  note  ;  1  Roper  on  Bar.  &  Feme, 
143,  143,  et  seq. 

(2)  See  Mr.  Cox*s  elaborate  and  useful  note  to  Evelyn  v.  Evelyn,  8  P.  W.  664,  et  seq. 
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der  to  trustees  to  preserve,  &c.,  remainder  to  first  and  other  sons ;  re- 
mainder to  secure  to  Alicia,  Countess  of  TankerYille,  a  sum  of  500/.  a 
year ;  remainder  to  defendant  the  Earl  of  Tankerville  for  life ;  remain- 
der to  his  first  and  other  sons ;  remainder  to  the  second  and  other  sons  of 
Lady  Tankerville  ;  remainder  to  Sir  John  and  Lady  Astley  in  fee. 

Sir  John  Astley  afterwards  bought  in  several  copyhold  estates,  held  of 
the  manor  of  Longdon,  of  which  he  was  lord,  which  were  surrendered  to 
him,  and  afterwards  conveyed  them  to  Edward  Lloyd,  as  a  security  for 
1000/.  borrowed  of  him. 

Richard  Philip  Astley  and  Lady  Astley  both  died  in  the  lifetime  of  Sir 
John  Astley.  The  3000/.  continued  unpaid  to  Messrs  Hoare.  Sir  John 
Astley,  the  ISth  of  May,  1881,  made  his  will,  and  therein  ordered,  that 
his  personal  estate,  not  otherwise  disposed  of,  should  be  applied  in  payment 
of  his  funeral  expenses,  debts  and  legacies,  except  such  debts  as  were 
secured  upon,  and  might  affect  any  of  his  estates  in  Abbey  Foregates, 
Longdon,  &c.,  whereof  he  was  not  seised  in  fee-simple  (meaning  the 
estate  in  mortgage  to  Hoare),  and  devised  the  copyhold  estate  he  had  pur- 
chased in,  subject  to  a  mortgage  for  1000/.  and  interest  for  the  same  to 
Edward  Lloyd,  to  defendant  the  Earl  of  Tankerville  in  fee,  and  gave 
the  residue  of  his  personal  estate  to  his  executors,  to  be  laid  out  in  the 
purchase  of  lands  for  the  benefit  of  the  plaintiff  Astley  and  his  issue  male. 

The  executors,  after  the  death  of  Sir  John  Astley,  paid  off  the  mort- 
gages to  Hoare  and  Lloyd,  and  took  assignments  to  Carr,  as  a  trustee  for 

them. 
[•547]      •Sir  John  Astley  dying  without  issue  male.  Lord  Tankerville, 
under  the  limitations  in  the  settlement  of  1753,  took  possession  of 
the  estates  settled  thereby,  and  also  of  the  copyholds  as  devised  under  Sir 
John  Astley 's  will. 

Plaintiff  Astley  brought  ejectments  on  the  demise  of  Carr,  in  order  to 
get  possession  of  the  premises  contained  in  the  500  years'  term,  and  of  the 
copyhold  estates.  The  cause  came  on  to  be  tried  before  Mr.  Justice  Bul- 
ler,  at  the  Summer  assizes,  1780,  for  the  county  of  Salop,  when  the  Judge 
was  of  opinion,  that  Sir  John  Astley  had  no  right  to  charge  the  freehdd 
estate  with  the  3000/.,  and  therefore  it  ought  to  be  paid  out  of  his  per- 
sonal estate;  and  being  also  of  opinion  that  plaintiff  Carr  had  no  legal  title 
to  the  copyhold,  he  was  nonsuited. 

And  the  plaintiffs  filed  this  bill,  insisting  that  the  testator  had  mani- 
fested his  intention  that  the  3000/.  should  not  be  paid  out  of  his  personal 
estate,  but  remain  a  charge  upon  the  freehold  lands;  and  that  he  had  de- 
vised the  copyhold  to  defendant  Lord  Tankerville,  subject  to  the  mort- 
gage of  1000/.,  and  therefore  that,  having  paid  the  mortgages,  they  ought 
to  be  repaid  by  Lord  Tankerville,  or  to  have  a  satisfaction  out  of  the  copy- 
hold :  and  prayed  that  he  might  elect,  either  to  pay  the  said  two  sums  of 
3000/.  and  1000/.,  or  give  up  the  copyhold  premises. 

Lord  Tankerville,  by  his  answer,  insisted  that  Sir  John  Astley  being 
seised  only  in  right  of  Lady  Astley,  had  no  power  to  charge  the  freehold 
with  the  3000/.  borrowed  of  Hoare,  without  Lady  Astley  joining  in  the 
deed,  and  therefore  the  estate  ought  not  to  be  charged  with  the  same 
ander  the  will,  and  that  the  testator  did  n6t  mean  to  make  the  copyholdf 
liable  to  the  debt  to  Lloyd  :  and  therefore  submitted,  that  if  plaintiff  Astley 
had  paid  off  the  same,  he  ought  not  to  be  reimbursed. 

The  cause  came  on  to  be  heard  1 1th  May,  1784. 

Mr.  Mansfield^  for  the  plaintiffs,  contended,  that  Sir  John  Astley  had  a 
right  to  charge  this  freehold  estate ;  and  having,  by  his  will,  made  it  liable 


1792.]  AsTLET  V.  Tamkerville.  453 

for  the  mortgage-money,  his  personal  estate  was  thereby  exonerated.  The 
estate  was  not  Lady  Astley's ;  he  was  more  owner  of  the  estate 
than  she  was.  He  was  tenant  *for  life,  unimpeachable  for  waste,  [*548] 
and,  as  such,  might  cut  timber,  and  under  the  power  he  could 
mortgage  the  estate.  By  the  will  he  has  charged  the  Longdon  estate ; 
otherwise,  the  exception  means  nothing.  With  respect  to  the  copyholds, 
they  were  given  subject  to  the  mortgages,  and  therefore  ought  to  be 
charged  with  them,  and  not  paid  out  of  Sir  John  Astley's  personal  estate. 

Mr.  Scoit,  and  Mr.  Partridge,  for  the  defendant,  Lord  Tankerville, 
and  Mr.  Attomey^Generai  (Arden),  for  Lord  Ossulston. 

The  intention  of  Sir  John  Astley  in  the  will  was,  to  charge  the  settled 
estate  with  the  mortgage-money ;  but  that  he  could  not  do.  Where  a 
husband  and  wife  levy  a  fine  of  the  wife's  estate,  and  raise  money  for  the 
use  of  the  husband,  though  the  estate  is  a  pledge  for  the  debt,  yet  the 
husband's  personal  estate  is  liable,  and  the  estate  pledged  is  no  further 
liable  than  as  such.  Lord  Huntington's  case,  2  Veru.-437  ;  1  firo.  P.  C. 
1 ;  Tate  v.  Austen,  1  Wms.  264 ;  Bagot  v.  Oughton,  1  Wms.  357. 
Here,  by  the  payment  of  the  original  mortgage,  the  charge  was  at  an  end, 
and  the  assignment  to  Cotes  was  in  trust  to  attend  the  inheritance.  The 
term  was  then  completely  at  an  end,  and,  in  order  to  revive  it,  Lady  Astley 
must  join  in  the  instrument.  Thirteen  years  afler,  Sir  John  Astley,  without 
the  intervention  of  Lady  Astley,  borrows  9000/.  of  the  Hoares,  upon  the 
security  of  this  estate,  and  the  trustee  joins  in  the  conveyance ;  but  this 
assignment  was  not  a  good  execution  of  the  power.  Then  the  personal 
estate  must  pay  it  as  his  personal  debt. 

With  regard  to  the  copyholds,  they  contended  that  the  words  subject  to 
a  mortgage,  would  not  prevent  them  from  being  exonerated  by  the  per- 
sonal  estate ;  such  words  do  not  show  that  the  devisee  is  to  be  liable  to 
pay  the  mortgage-money.  SerU  v.  St.  Eloy,  2  Wms.  386.  There  is  no 
pretence  for  the  plaintiff  Astley,  who  is  to  take  so  large  an  interest  in  the 
lands  to  be  purchased,  to  insist  that  the  copyhold  should  bear  the  3000/. 
charge,  and  that  he  should  bear  no  share  in  respect  of  the  estates  devised 
to  him. 

Lord  Cbancellor,  during  the  argument,  seemed  strongly  of  opin* 
ion  that,  notwithstanding  Lady  Astley  joined  in  the  mortgage,  *the  [*549] 
debt  continued  to  be  the  debt  of  Sir  John  Astley,  but  ordered  the 
cause  to  stand  for  judgment,  which  it  did,  till  24th  May,  1792,  just  previous 
to  his  Lordship's  resignation,  when  he  ordered  the  bill  to  be 

Dismissed  without  costs,  (a) 

(a)  See  Ram  on  Assets,  ch.  29,  f  IjP.  367,  et  seq.,  863,  364  ;  Clinton  v.  Hocyper,  ante,  209, 
214,  note  (a) ;  Tate  p.  Austen,  1  P.  Wms.  264,  and  Mr.  Cox's  note. 
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ChaMBERL[a]tNE  v.  DuifMER.(l) 

In  Court,  HU.  1785.    LincolnVInn-Hall,  Ist,  4th  Feb.  1785  ;  24th  May,  179S. 

(No  entry  on  this  occasion.) 

Tenant  for  life,  with  hberty  to  cut  timber  at  seasonable  times,  is  not  to  cat  trees  planted  for 
ornament  or  shelter  to  the  mansion-house,  or  saplin  trees,  not  fit  to  be  cut  or  felled  for 
timber.  (1) 

TuoMAs  Dummer,  Esq.,  made  his  will,  and  thereby  (among  other 
things)  '*  devised  his  real  estates,  situate  at  Cranbury  Woolston,  and 
Baddesly,  in  the  county  of  Southampton,  to  the  defendant,  his  wife, 
Harriot  Dummer,  for  life ;  and,  in  case  of  her  death,  to  Elizabeth  Hol- 
land, for  life,  remainder  to  the  plaintiff,  William  Chamberlyne  in  fee." 

The  testator,  just  before  his  death,  made  two  codicils  to  his  will :  the 
words  of  the  first  codicil  were,  *'  It  is  my  request  that  my  dear  wife 
should  keep  up  and  occupy  my  several  mansion-houses,  d&c.  in  the 
county  of  Southampton,  in  such  manner  as  we  have  hitherto  done."  The 
words  of  the  second  codicil,  dated  12th  of  February,  1781,  and  which 
was  the  most  material  to  the  present  suit,  were  these :  "Whereas  I  have 
devised  my  estates,  by  my  last  will  and  testament,  as  therein  mentioned, 
and  my  dear  wife,  Harriot  Dummer,  has  no  power  to  cut  down  any 
timber  ;  now,  I  give  unto  my  said  wife  for,  and  during  so  long  time  as 
she  shall  continue  my  widow,  full  power  and  authority  to  cut  timber  upon 
any  part  of  my  estate,  for  her  own  use  and  benefit,  at  all  seasonable  times 
in  the  year ;  anything  in  my  said  will  notwithstanding." 

Mr.  Dummer  died  in  June  following,  1781,  seised  of  the  said -estates 
devised  as  aforesaid,  to  the  amount  of  5000/.  per  annum,  and  upwards. 
He  had,  in  the  county  of  Southampton,  three  several  mansion-houses; 
and,  upon  the  estate  where  he  chiefly  resided,  called  Cranbury,  there 
were  several  large  plantations  of  trees  about  the  house,  in  pleasure-gardens 
and  lawns,  consisting  of  200  acres.  He  had  another  mansion,  called 
Woolston,  a  less  house  than  Cranbury  (in  which  he  occasionally  resided), 
about  which  were  some  small  plantations.  And  a  third  house,  callcMl 
Baddesly,  which  he  rarely  or  never  inhabited  himself,  the  testator 
[*550]  having  *lent  it  to  the  plaintiff,  Chamberlyne  :  it  was  burnt  down, 
but  afterwards  rebuilt  upon  a  less  plan ;  and  about  this  house  were 
some  small  plantations  of  elms,  &c. 

The  plaintiff  filed  the  present  bill  against  Mrs.  Dummer,  charging  that 
she  had  cut  down  a  great  many  trees  which  had  been  planted  for  shelter 
and  ornament  to  the  mansion-houses,  and  which  stood  in  the  lawns, 
gardens,  and  pleasure-grounds  belonging  to  the  testator ;  and  also  great 
numbers  of  saplins  and  timber  trees  unfit  to  be  cut;  and  praying  an 
account  of  such  timber  so  cut,  and  satisfaction  for  the  same,  and  an 
injunction  to  restrain  the  defendant  from  committing  waste  and  destruc- 
tion upon  the  estates. 

Soon  afler  the  filing  of  the  bill,  the  plaintiff  moved  for  an  injunction. 
The  proceedings  on  that  application  are  reported  vol.  i.  p.  166. 

The  defendant,  Mrs.  Dummer,  had  since  married Dance,  Esq., 

who  had  been  properly  brought  before  the  Court. 

The  cause  came  on  to  be  heard  in  Hilary  term,  1785. 

Mr.  Mansfield^  on  the  part  of  the  plaintiff,  insisted  that  the  power  given 

(1)  See  this  case,  antea,  1  vol.  166, 167, 169,  with  the  Editor's  notes. 
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by  the  codicil  was  not  an  absolute  power,  much  less  expressed  in  such 
general  terms  as  without  impeachment  of  waste ;  but  that  it  was  a  limited 
power,  so  long  as  she  should  remain  his  widow,  to  cut  timber  for  her  use 
and  benefit,  and  upon  this  power  her  right  was  founded. 

That  Mrs.  Dummer,  under  this  power,  in  the  summer  after  the  testator's 
death,  as  the  evidence  shows,  sent  for  her  surveyor,  and  directed  him  to 
mark  timber  for  cutting,  so  low  as  four  feet  cubic  of  timber,  to  the 
amount  of  12,000/.  She  ordered  timber  to  be  cut  round  the  mansion-house 
at  Cranbury,  except  such  trees  as  were  close  to  the  house.  That  Mrs. 
Dummer,  according  to  the  evidence,  understood  this  to  be  a  full  and 
absolute  power  to  cut  down  every  tree,  except  what  was  close  to  the 
house ;  and  that,  pursuant  to  her  orders,  trees,  not  merely  timber-trees, 
but  those  standing  in  avenues,  walks,  pleasure-grounds,  gardens,  and 
lawns,  have  been  cut  down,  to  the  amount  of  1 1,000/.,  and  some  of 
*which  were  young  oaks,  not  worth  more  than  35.  per  tree ;  [*551] 
and  much  more  Would  have  been  cut,  had  she  not  been  restrained 
by  the  injunction  of  this  Court.  Mrs.  Dummer  derives  no  such  power 
under  this  will,  and  the  decree,  in  this  case,  should  be  similar  to  that  in 
Aston  and  Astariy  1  Vesey,  264,  for  satisfaction  for  those  trees  which 
ought  not  to  have  been  felled,  and  had  been  so,  in  an  unreasonable  and 
un husband-like  manner :  that  was  a  case  stronger  than  the  present,  because 
the  party  was  tenant  for  life,  without  impeachment  of  waste. 

In  order  to  support  Mrs.  Dummer's  right,  it  must  be  contended  that 
this  power,  during  her  widowhood,  meant  no  limitation,  but  that,  if  she 
remained  a  widow  for  six  months,  she  might  have  stripped  the  estate  :  but 
it  is  only  a  power  of  cutting,  in  a  reasonable  way,  timber  which  is  fit  to 
be  cut 

Lord  Chancellor.  The  question  ought  to  be,  whether  the  tenant  for 
life  has  cut  down  timber  which  a  tenant  in  fee  would  have  thought  it 
unreasonable  to  do ;  so  as  to  show  that  the  timber  has  been  cut  down  in 
an  un  husband-like  manner,  as  in  Aston  and  Aston ;  therefore  I  must  hear 
the  evidence  for  that  purpose. 

Mr.  Mansfield,  There  is  another  case  material  to  be  stated.  Lord 
Castkmain  v.  Craven^  2  Eq.  Abr.  758  (also  22  Viner,  623),  the  decree 
there  was,  that  Lord  Craven  should  account  to  the  plaintiff  as  tenant 
in  tail. 

Mr.  Scott^  on  the  same  side. 

The  interest  Mrs.  Dummer  had,  under  the  will  and  codicil,  does  not 
amount  to  the  same  interest  as  tenant  for  life  without  impeachment  of 
waste  (since  Lewis  Bowles's  case,  11  Coke's  Rep.).  His  first  codicil 
containing  a  special  direction,  that  she  should  keep  up  and  occupy  the 
houses  in  the  same  manner  as  the  testator  had  done ;  a  testator  leaving 
such  a  direction  could  not  mean,  she  should  strip  the  house  of  such  trees 
as  were  for  shelter  or  ornament ;  which  he  intended  she  should  keep  up, 
as  he  had  done  in  his  lifetime :  he  has  not  made  her  absolute  tenant  for 
life,  without  impeachment  of  waste,  for  he  has  used  these  words,  *'  at  all 
seasonable  times  in  the  year."  Supposing  the  testator  to  have 
omitted  ''  at  seasonable  times,"  could  Mrs.  Dummer,  ^intending  to  [*552] 
marry  within  one  week  afterwards,  cut  down  every  piece  of  timber 
as  tenant  for  life  without  impeachment  of  waste  could  have  done  t  Sup- 
posing her  to  be  tenant  for  life  without  impeachment  of  waste,  &c.  she 
would  not  then  have  had  the  power  to  cut  unthriving  timber ;  though  a 
person,  having  such  an  interest,  might  have  cut  what  was  thriving.  The 
testator  meant  the  reversioner  should  have  a  chance  for  those  trees,  and 
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that  his  widow  should  only  cut,  at  what  the  reversioner  might  deem 
seasonable  times. 

Lord  Chancellor.  Do  you  mean,  by  seasonable  times  of  the  year, 
that  particular  period  at  which  you  might  make  the  best  advantage  of  the 
timber,  or  any  thing  more  ? 

Mr.  Scott,  That,  and  something  more  ;  for  that  expression  must  mean, 
not  merely  the  cutting  at  a  proper  time,  but  the  cutting  it  at  such  a  time, 
in  such  quantities,  and  in  such  manner,  as  not  to  injure  the  growing 
timber.  Mrs.  Dummer  must,  according  to  the  testator's  intention,  have 
had  such  a  power  as  that  in  Lord  Casthmain  v.  Craven :  that  was  a 
power,  with  consent  of  trustees,  to  fell  timber ;  it  was  as  large  a  power 
as  can  be  insisted  on  the  part  of  Mrs.  Dummer ;  and  consequently  the 
having  such  a  right,  and  abusing  that  right,  by  injuring  the  estate,  a  court 
of  equity  will  repair  that  injury,  by  an  account  of,  and  satisfaction  for, 
the  damnification,  or  some  remedy  in  that  form.  This  appears  from  the 
tenor  of  former  decrees,  and  the  terms  in  the  orders  in  the  old  books ;  in 
which  it  appears,  that  the  Court  satisfied  themselves  with  a  great  latitude, 
in  framing  such  orders. 

From  Sir  H.  Packington's  case,  3  Atkyns,  215,  it  appears,  if  a  single 
tree  is  cut  down  in  lawns,  pleasure-grounds,  or  gardens  (which  equity 
will  protect,  though  the  law  does  not),  it  is  a  sufficient  ground  for  an 
inquiry  before  the  Master,  as  to  the  value,  d&c.  It  is  stated,  that  in  that 
case  there  were  only  three  oaks  cut  (this  appears  otherwise  by  the 
Register's  book) ;  but  in  the  present  case,  a  large  number  have  been  cut 
down.  An  intention  of  waste  appears  from  the  evidence ;  and  that  many 
more  would  have  been  cut,  had  not  the  injunction  of  this  Court  prevented 
it.  There  must  be  another  point  of  inquiry  before  the  Master,  as  to 
what  trees  have  been  cut  down,  which  were  for  shelter  or  orna- 
[*553]  ment.     *In  the  case  of  Lord  Cardigan  v.  the  Duke  of  Montague^ 

0  before  Lord  Northington,  it  was  held,  that  supposing  it  to  be  an 
antique  lawn,  yet  the  Court  must  protect  the  trees  in  the  shape  the 
testator  lefl  them,  though  ever  so  contrary  to  the  present  taste ;  and  not- 
withstanding it  is  proved  in  evidence,  that  the  cutting  or  removing  them 
is  an  improvement,  yet  such  an  act,  in  this  Court,  shall  be  considered  as 
waste. 

Lord  Chancellor.  The  reference  to  the  Master  should  be  confined 
merely  to  the  timber  trees ;  that  must  have  been  the  utmost  extent  to 
which  the  Court  has  gone. 

Mr.  Scott,  The  cases  are  material,  and  we  must  apply  the  principles 
of  them  to  the  present  instance  ;  that  equity  will  give  an  account  of  the 
value  of  the  timber  trees,  and  a  satisfaction  for  the  damnification  suffered 
upon  the  estate ;  if  the  plaintiff  is  entitled  to  a  satisfaction,  he  must  be  so, 
to  have  an  account  of  the  value  of  the  trees  cut  down.  In  Packington's 
case,  lawns,  avenues,  and  ridings,  are  mentioned. 

Lord  Chancellor.  I  would  not  send  a  loose  reference  to  the  Master, 
it  ought  to  be  as  precise  as  possible ;  I  should  wish  to  relieve  the  Master 
from  the  necessity  of  construing,  what  is  meant  by  unhusband-like 
manner. 

Mr.  Scott.  Suppose  the  inquiry  was  to  be  confined  to  what  timber 
was  thriving  or  unthriving,  as  in  Casthmain  v.  Craven ;  in  that  case,  the 
Court  held,  that,  notwithstanding  the  consent  of  the  trustees  had  been 
given,  the  party  had  no  power  to  cut  thriving  timber ;  and  directed  an 
account,  considering  the  reversioner  entitled  in  equity  to  the  value, 
which  was  to  be  paid  accordingly ;  so  that  the  principle  must  be  this. 


1792.] 


Chamberltne  v.  Dummer.  457 


that  the  tenant  for  life  has  a  power  to  .cut  down  unthriving  timber,  but, 
in  respect  to  what  is  thriving,  the  tenant  for  life  shall  not  have  the 
benefit  before  the  reversioner :  and  it  appears  that,  upon  a  direction  to 
take  an  account  of  thriving  timber,  it  is  a  fact  sufficient  to  be  ascer* 
tained  by  the  Master,  or  a  jury,  as  a  matter  competent  for  either  to 
judge  of 

Lord  Chancellor.  Suppose  the  trustees  had  consented,  in  Castle^ 
main  v.  Craven,  the  question  would  have  been,  as  such  timber 
*has  been  cut  down  by  their  consent,  is  it  not  breach  of  trust  to  [*S54] 
consent  to  the  cutting  of  timber,  which  tends  to  the  destruction 
of  the  estate,  and  not  suffering  the  timber  to  grow  to  a  proper  maturity  ? 
There  may  be  doubts  as  to  which  is  thriving  and  unthriving,  and  that  is  a 
singular  case,  and  by  no  means  a  guide  as  to  the  present  instance.  It  is 
not  sufficient  to  establish  a  rule :  for  the  Master  of  the  Rolls,  there,  went, 
not  upon  general  principles,  but  upon  the  terms  of  the  trust.  As  to  the 
term  husbandlike,  though  I  know  its  meaning  when  applied  to  agricul- 
ture, I  confess  I  do  not,  when  applied  to  the  felling  of  timber. 

Mr.  Scott.  If  a  charge  is  carried  in  to  the  Master,  the  plaintiff  must 
support  it  by  evidence  of  persons  skilled  in  the  knowledge  of  timber. 

Lord  Chancellor.  What  is  in  law  held  timber,  is  what  is  deemed  so 
by  the  custom  of  the  country ;  which  must  appear  from  evidence.  By 
husbandlike  manner,  do  you  mean  what  part  of  the  timber  it  would  have 
been  of  advantage  to  the  tenant  in  fee  to  cut  down,  meaning  to  make 
use  of  it  in  an  useful  manner  ?  Supposing  a  tree  of  improper  growth  for 
building  a  house,  is  the  cutting  of  (hat  waste  7  If  you  take  the  word  in 
that  sense,  its  meaning  must  be  construed  according  to  the  judgment  of 
builders. 

Mr.  Scott.  The  terms  of  the  injunction  granted  by  your  Lordship  are 
these,  to  restrain  from  cutting  any  timber  or  trees,  which  were  planted 
for  shelter  or  ornament  to  the  houses ;  which  were  the  terms  used  in 
Obrien  v.  Obrien. 

Mr.  HolHst,  on  the  same  side.  There  is  sufficient  evidence  to  support 
a  reference  to  the  Master.  There  are  two  points,  first,  as  to  the  cutting 
down  trees  about  the  houses,  or  which  were  planted  in  pleasure-grounds, 
gardens,  or  lawns.  Secondly,  as  to  the  general  cutting  timber  off  the 
estate.  According  to  the  former  authorities,  the  Court  is  not  to  be 
guided  by  their  judgment,  in  respect  to  what  is  ornamental  or  not,  as  to 
the  taste  of  the  times,  but  what  was  deemed  and  preserved  as  such  by  the 
ancestor ;  and  which  ought  to  be  continued  in  the  same  style  and  situa^ 
tion  as  he  lefl  them :  as  in  the  old  cases  Williams  v.  Gay,  2  Chan. 
Cas.  32;  and  Vane  v.  Lord  Barnard,  2  Vern.  738,  and  ♦the  [•SoS] 
modern  ones  of  Obrien  v.  Obrien,  and  Cardigan  v.  Duke  of  J/oit- 
tague.  As  to  the  question  of  cutting  timber  generally,  Mrs.  Dummer 
has  misused  her  power,  which  is  not  so  full  a  power  as  that  of  a  tenant 
for  life  without  impeachment  for  waste,  being  only  during  widowhood, 
and  at  seasonable  times  of  the  year ;  it  was  the  testator's  intention  that 
Mrs.  Dummer  ^should  cut  timber  in  a  fair  manner,  as  he  himself  would 
have  done.  With  respect  to  a  reference,  the  burden  lies  upon  the  plain- 
tiff; he  must  produce  evidence  sufficient  to  support  the  charge  before  the 
Master ;  and  if  he  fails  in  that  respect,  the  reference  will  be  useless.  In 
Aston  V.  Aston,  an  account  was  directed  of  all  trees.  The  profits  of  the 
thriving  timber  ought  to  go  to  the  plaintiff,  as  in  Garth  v.  Cotton,  3  Atk. 
751 ;  and  Willimns  v.  Duke  o(  Bolton  (Cox's  note  on  3  P.  Wms.  268) ; 
in  the  latter  case,  the  Court  would  not  suffer  the  Duke  to  profit  by  his 
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own  wrong,  but  ordered  the  money  arising  from  the  sale  of  such  Umber 
to  be  paid  into  the  Court  for  the  benefit  of  the  remainder-man,  if  one 
should  come  in  esse, 

Mr.  Attorney-General  (Arden),  for  Mrs.  Dummer. 

The  question  is,  what  power  Mrs.  Dummer  derived  under  her  hus- 
band's codicil ;  the  meaning  of  which,  though  it  is  inaccurately  penned* 
is  extremely  clear.  If  she  has  not  exercised  that  power,  in  any  instance, 
wrongfully,  the  bill  should  be  dismissed  with  costs.  By  adding  this 
codicil,  the  testator  meant  to  prevent  litigation  ;  and  this  power  is  ade- 
quate to  that  of  a  tenant  for  life  without  impeachment  of  waste.  The 
testator  intended  to  give  her  a  power  of  cutting  timber,  so  long  as  she 
should  continue  a  widow ;  which  shows  that  he  left  the  exercise  of  this 
power  to  her  discretion,  and  that  she  should  not  be  restrained,  till  after  a 
future  marriage.  It  has  been  said  by  Lord  Hardwicke,  that  when  a  tea* 
tator  leaves  an  estate  to  one  tenant  for  life,  with  remainder  over,  his 
intention  is  to  leave  the  thing  he  himself  enjoyed ;  and  all  the  benefits 
which  the  testator  held  with  it,  would,  of  course,  belong  to  such  person » 
from  the  nature  of  the  thing  itself;  and  therefore,  in  Aston  v.  Aston^ 
Lord  Hardwicke  made  the  distinction,  and  he  has  never  used  the  words 
saplins  as  being  unfit  fur  timber.  Notwithstanding  what  has  been  sug- 
gested on  the  other  side,  the  Court  have  never  gone  so  far  as  to  restrain 
the  party  from  cutting  trees,  which  were  standing  in  lawns  or  pleas- 
ure-grounds (at  large) ;  but  the  injunction  has  been  confined 
[*556]  ^merely  to  those  which  served  as  shelter  or  ornament  to  the  house; 
equity  has  never  enjoined  a  tenant  for  life,  without  impeachment 
for  waste,  from  exercising  that  power  in  the  fullest  extent,  in  respect  to 
all  trees  that  could  be  called  timber,  and  has  only  prevented  the  party 
from  doing  what  would  destroy  the  thing  devised,  and  hinder  its  being 
enjoyed  as  the  testator  intended  it  should  be.  It  never  was  Mr.  Dumraer's 
intention  that  the  plaintiff  should  have  all  the  timber  which  at  that  time 
was  growing  to  maturity :  if  he  had  so  meant,  the  instructions  given  to 
Mr.  Chamberlyne,  for  his  codicil,  and  which  were  proved  in  the  cause, 
would  have  been  to  that  effect.  In  Piers  v.  Piers,  1  Vesey,  621,  Lord 
Hardwicke  said  the  Court  would  not  interfere,  but  in  the  case  of  spoliation 
or  destruction  :  where  things  have  been  destroyed,  which  were  necessary 
for  the  enjoyment  or  the  existence  of  the  thing  devised,  the  Court  has  inter* 
posed,  as  in  Lord  Barnard's  case.  The  party  shall  not  use  that  power 
wantonly  or  maliciously  without  benefit  to  himself,  or  with  benefit,  if  it 
tends  to  the  destruction  of  the  thing  itself.  As  to  Packington's  case. 
Lord  Hardwicke  left  out  that  part  of  the  order,  which  mentioned  trees  of 
an  improper  growth,  because  of  disputes :  the  law  would  not  permit  him 
to  make  such  order.  Mrs.  Dummer  has  a  right  to  cut  anything  that  is 
timber.  A  tree  containing  four  cubic  feet  of  solid  timber,  is  generally 
called  a  timber  tree. 

Lord  Chancellor.  In  the  old  books  the  distinction  taken  is  between 
twenty  years'  growth  and  what  is  syha  cadua  (or  under  twenty  years) ; 
for  when  twenty  years  growth  it  was  deemed  timber.  ^ 

Mr.  Attorney-General  In  Leighton  v.  Leighton,  in  1747  (cited  ante, 
Tol.  i.  p.  167),  the  mansion-house  being  out  of  repair,  the  father  cut  down 
all  or  the  greatest  part  of  the  timber  upon  the  estate,  or  such  part  as  was 
become  a  shelter  or  ornament  to  the  mansion :  the  order  was,  that  the 
defendant  should  be  restrained  from  committing  any  waste  or  spoil  upon 
the  estate,  d&c,  there  was  no  order  to  restrain  the  party  from  cutting 
thriving  timber.     Aston  f.  Aston,  is  a  strong  case  in  favor  of  Mrs.  Dam- 
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mer ;  the  circumstances  of  it  were  extraordinary :  where  the  party  cuts 
down  so  much  timber,  that  there  would  not  be  sufficient  for  the  repairs 
of  the  estate,  there  the  Court  will  interfcTe,  and  consider  it  as 
waste  committed  in  an  unreasonable  and  unhusbandlike  ^manner  :  [*557] 
in  that  case  Lord  Hardwicke  went  upon  the  settlement.  In  the 
next  case,  of  Obrien  v.  Obrien  (cited  antea),  which  was  only  upon  an 
injunction  and  not  upon  the  hearing,  it  was  confined  to  trees  intended 
for  shelter  or  ornament,  and  to  prevent  the  cutting  saplins  not  proper  to 
be  felled.  Casiiemain  y.  Craven^  was  a  case  of  a  trust,  and  not  analogous 
to  the  present  instance,  as  it  was  determined  upon  the  ground  of  its 
being  a  particular  trust.  As  to  satisfaction  for  what  has  been  cut,  in 
respect  of  shelter  or  ornament,  it  is  an  unwarrantable  request  on  the 
part  of  the  plaintiff,  and  no  case  to  warrant  such  a  demand.  Ther^  is 
no  proof  of  Mrs.  Dummer  cutting  any  saplins;  as  to  the  trees  upon  the 
lawns  which  have  been  cut,  they  did  not  constitute  a  part  of  the  shelter  or 
ornament.  If  there  is  any  doubt  as  to  evidence,  the  parties  must  have  an 
issue. 

Mr.  Morris^  on  the  same  side. 

This  is  a  special  grant,  and  not  like  the  case  of  tenant  for  life  without 
impeachment  of  waste.  Supposing  the  party  had  cut  down  timber  not  fit 
for  repairs,  and  improper  to  be  cut;  if  no  injunction  had  been  applied  for, 
could  a  bill  have  been  sustained  in  equity  for  an  account  of  the  value  and 
satisfaction  for  such  timber  ?  Consider  the  effect  of  the  statutes  of  waste, 
the  statutes  of  Marlbridge  and  Gloster,  and  the  statute  of  Westminster. 
In  this  case,  the  trees  so  cut  by  Mrs.  Dummer,  were  her  property,  and  no 
more  than  a  prudent  owner  would  cut.  The  term  *'  thriving  "  is  a  vague 
term.  What  is  meant  by  *'  all  seasonable  times  "  of  the  year,  is,  that  the 
party  should  not  cut  when  the  sap  is  up ;  the  trees  being  ^rmer  and  better 
when  the  sap  is  down.  She  might  have  cut  the  whole  in  the  next  winter, 
under  this  power.  Every  thing  must  be  timber,  which  can  be  applied  to 
the  use  of  building  of  houses  or  ships,  &c.  A  party  has  been  restrained 
from  cutting  saplins,  as  destroying  the  thing  itself;  no  case  can  be  pro- 
duced, where  tenant  for  life  without  impeachment  of  waste  has  been 
restrained  from  cutting  thriving  timber.  Castlemain  v.  Craven  does  not 
apply :  the  word  unthriving  is  there  used  with  reference  to  the  consent  of 
the  trustees.  There  is  no  case,  where  the  Court  has  decreed  a  satisfac- 
tion ;  though  the  Court  will  grant  its  injunction,  it  will  not  direct  an 
account  of  the  damages  done :  and  though  the  Court  might  have  restrained 
the  party  firom  cutting,  it  will  not  oblige  the  party  to  pay  for  what 
has  been  cut.  No  man  has  *been  compelled  by  this  Court  to  [*558] 
account  for  what  was  his  own.  Bishop  of  London  v.  Wthb^ 
1  P.  Wms.  527.  As  to  Cardigan  v.  Montague,  that  was  a  matter 
of  partition  between  two  tenants  for  life,  and  remainder-men  in  tail, 
where  they  held  in  moieties;  a  bill  not  merely  for  an  injunction,  but 
to  prevent  an  alteration  in  the  estate.  [Lord  Chancellor  held  it  did  not 
apply.] 

Mr.  Serjt.  Rooke,  on  the  same  side. 

This  is  rather  a  question  of  satisfaction  for  damages  done  upon  the 
estate,  than  of  prevention  ;  Mrs.  Dummer's  power  became  extinguished  on 
her  marriage  with  Mr.  Dance.  By  the  proofs  in  the  cause,  it  appears 
there  is  a  large  number  of  trees  still  remaining  upon  the  estate ;  there  is 
no  authority  whatsoever  to  say  that  Mrs.  Dummer  has  gone  to  the  ex- 
tremity of  her  power ;  there  will  be  a  considerable  quantity  of  timber 
upon  the  estate  before  Mr.  Chamberlyne  can  have  the  property  in  his 
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possession.  As  to  the  words  ''  all  seasonable  times  of  the  year"  they  are 
nugatory  words,  for  if  the  timber  is  not  cut  at  a  seasonable  period,  it  will 
not  fetch  its  proper  value ;  and  whether  cut  at  seasonable  times  or  not, 
the  remainder-man  is  in  the  same  situation;  the  words  full  power  and 
authority  imply,  that  the  testator  meant  to  leave  her  to  her  own  discre^ 
tion,  to  sell  or  convert  the  timber  to  any  use  she  pleased  :  as  to  the  word 
timber^  we  claim  nothing  but  what  is  timber.  The  word  timber  may  be 
used  in  several  senses,  as  between  vendor  and  vendee,  just  as  the  parties 
shall  construe;  or,  as  in  a  legal  one,  in  opposition  to  the  sylvacttdua; 
and  though  the  distinction  may  hold  as  to  twenty  years'  growth,  between 
ecclesiastic  and  layman,  it  does  not  between  timber-merchants;  for  they 
regard  the  size,  as  much,  if  not  more,  than  the  growth  of  timber:  the  size 
of.  old  timber  ought  to  be  the  criterion  to  decide  by,  and  though  a  tree 
may  be  of  twenty  years*  growth,  if  under  size,  it  is  not  deemed  timber ; 
four  feet  solid  is  a  timber  tree,  and  so  it  is  proved,  and  there  is  no  con- 
tradictory evidence  as  to  that  point,  on  the  part  of  the  plaintiff;  all  the 
books  upon  the  subject  agree,  that  two  feet  circumference  and  six  inches 
and  one  fourth  girth  constitute  the  proper  dimensions.  This  appears  by 
Hutton  and  Robinson's  books  of  mensuration.  As  to  what  the  party  has 
cut  under  those  dimensions,  it  is  very  trifling,  not  amounting  to  ten  ash, 
or  so  small  a  number  as  not  to  be  worth  a  reference  to  the  Master  :  the 
trees  that  she  has  taken  away,  which  have  been  but  very  few,  were  for 
the  sake  of  improvement.  She  cannot  be  compelled  to  pay  the 
[*559]  plaintiff  *for  them.  She  has  as  full  a  power  as  a  tenant  for  life 
without  impeachment  of  waste,  and  such  a  tenant  may  cut  down 
the  trees,  even  in  lawns  and  pleasure-grounds,  which  are  not  ornamental. 
No  waste  or  spoil  has  been  committed  by  Mrs.  Dummer ;  but,  on  the  con- 
trary, it  is  proved  she  has  improved  the  house  and  gardens  by  catting 
away  some  trees,  which  made  the  house  damp,  and  obstructed  the  light, 
d&c.  No  wanton  spoil  has  been  done,  and  she  ought  not  to  account.  As 
in  The  Bishop  of  London  v.  Webb,  and  Roh  v.  Somerville,  no  satisfaction 
was  decreed  to  the  remainders-men,  for  what  had  been  cut  down  ;  only  an 
injunction  from  further  cutting,  granted  ;  so  far  from  having  cut  the  trees 
in  an  unhusbandlike  manner,  the  evidence  speaks  the  contrary,  and  that 
no  wanton  wilful  waste,  or  unnecessary  damage,  has  been  done  :  she  has 
acted  in  the  most  cautious  manner,  particularly  in  respect  to  those  trees 
which  were  ornamental,  as  appears  by  her  direction  to  the  surveyor.  As 
to  Aston  V.  Aston,  that  was  a  case  where  a  tenant  for  life  had  absolutely 
stript  the  estate  ;  Packington's  case,  was  of  threats  so  to  do,  by  the  father 
to  the  son.  There  is  nothing  in  this  case  to  keep  Mrs.  Dummer  in  a 
state  of  litigation. 

Mr.  Mitfordy  on  the  same  side 

The  question  is,  as  to  the  power  Mrs.  Dummer  derived  under  her  bus* 
band's  codicil ;  and,  in  order  to  understand  the  extent  of  such  power, 
Mrs.  Dummer's  situation,  previous  to  his  adding  this  codicil,  must  be  con- 
sidered. By  the  will,  the  testator  had  made  her  barely  tenant  for  life; 
no  freedom  from  impeachment  of  waste,  or  any  such  privilege,  was  given 
her  by  the  will.  By  the  common  law,  tenants  in  dower,  and  guardians  in 
socage,  though  they  had  an  interest  in  the  estate,  had  not  the  privilege  of 
waste ;  and  a  writ  of  prohibition  of  waste  lay  against  such  parties :  as  to 
all  other  persons,  except  in  those  cases,  no  distinction  was  made  by  the 
common  law  between  an  absolute  fee  and  a  limited  estate,  in  respect  to 
waste,  till  the  law  interfered,  when  the  statutes  of  Marlbridge  and  Gloster 
gave  a  remedy  against  the  lessee  for  life,  or  for  years.    In  Lewis  Bowles's 
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case  it  was  held,  that  tenant  for  life,  without  impeachment  of  waste,  had  a 
full  power  over  the  estate  and  entire  property  during  life.  (3)  The  statr 
ute  of  Marlbridge  only  gave  single  damages,  that  of  Gloster  treble,  against 
the  lessee  for  life,  years,  and  by  the  curtesy  :  the  only  remedy 
before,  against  tenant  by  curtesy,  was  by  a  writ  of  ^prohibition;  [•SeO] 
and  no  damage  could  be  recovered  prior  to  the  statutes.  Upon  a 
doubt  whether  the  party  was  answerable  for  waste  till  aAer  the  writ  of 
prohibition  was  delivered,  the  statute  of  West.  2,  gave  damages  for  waste, 
before  the  writ  delivered.  By  Mr.  Dummer's  will,  Mrs.  Dummer  was 
tenant  for  life  only,  and  therefore  impeachable  for  waste ;  but,  by  the 
codicil,  she  has  power  to  cut  timber,  and  with  no  restriction,  except  such 
as  the  words,  '*  at  seasonable  times,"  &c.  may  impose  upon  her.  The 
only  doubt  is  as  to  the  meaning  of  the  word  timber,  and  what  trees  she 
has  authority  to  cut  under  this  clause.  To  construe  this  word,  we  must 
revert  to  the  case  of  tenant  for  life  without  impeachment  of  waste.  Re- 
specting the  power  such  a  person  has  to  cut  timber,  and  what  kind  of 
timber  such  person  may  cut, —  such  a  tenant  might  cut  trees  which  are 
not  denominated  timber.  The  age  of  trees  is  not  always  to  be  regarded ; 
for  if  the  trees  are  a  seasonable  wood,  they  may  be  cut  as  timber  under 
twenty  years'  growth,  as  is  said  in  the  old  books.  Brooke's  Abridgment, 
tit.  Waste ;  Fitzherbert's  Nat  Brev.  59.  Custom  may  determine  it.  By 
the  will,  Mrs.  Dummer  had  power  to  cut  down  all  coppice  and  wood 
usually  cut  She  had  a  right  to  cut  seasonable  wood,  and  such  only  has 
she  cut ;  but  no  power  to  cut  down  trees  which  were  commonly  called 
timber  trees,  and  which  a  tenant  for  life  cannot  cut.  By  the  codicil  she 
has  a  power  to  cut  everything  which  she  had  not  power  to  cut  by  the  will. 
Notwithstanding,  the  plaintiff  contends  she  is  only  to  cut  some,  and  not 
all.  If  she  is  to  cut  some,  where  is  the  line  to  be  drawn?  It  is  a  matter 
of  difficulty  to  do  that;  it  is  a  general  poller,  and  the  use  of  the  word  tim- 
ber implies  that  she  may  cut  down  everything  which  is  timber.  Suppos- 
ing the  testator  not  to  mean  all  timber ;  the  supposed  sense  must  be,  such 
trees  as  tenant  for  life,  not  impeachable  for  waste,  is  commonly  supposed 
to  have  a  right  to  cut  It  is  to  be  presumed  that  the  testator  used  the 
word  timber  in  the  vulgar,  and  not  in  the  legal  sense.  (Mr.  Mitford  then 
observed  upon  the  evidence,  much  to  the  same  purpose  as  the  counsel  be- 
fore him.)  If  the  tenant  for  life,  without  impeachment  of  waste,  clears 
the  wood  of  the  rotten  timber,  it  is  good  husbandry,  as  it  promotes  the 
growth  of  the  other  trees.  There  is  evidence  to  that  purpose.  The  pow- 
er of  this  Court  is  discretionary,  and  must  be  applied  to  former  cases. 
The  first  case  is  Abrahal  v.  Bubb,  2  Freem.  53;  2  £q.  Ca.  Abr.  757  ;  it 
shows  only  that  mischievous  waste  ought  to  be  restrained,  and 
the  Court  might  moderate  that  power  which  the  law  gives :  *no  [*561] 
very  precise  rule  is  laid  down,  which  shows  that  the  Court's  inter- 
ference is  purely  a  matter  of  discretion.  There  is  another  case  before 
Lord  Nottingham,  1701,  Cook  v.  TFAo/ry,  Eq.  Abr.  400,  and  another  case 
of  Williams  v.  Day ^2  Ch.  Ca.  32,  a  woman  tenant  in  tail,  after  possibil- 
ity of  issue  extinct,  restrained  from  cutting  in  particular  parts  of  the  estate, 
because  it  seemed  malicious.  From  these  cases,  it  seems,  the  Court  will 
never  interfere,  unless  a  malicious  intention  appears  in  these  cases.  But 
still  the  timber  cut  was  not  treated  as  the  property  of  the  remainder-man ; 

(3)  See  this  subject  moch  discussed  in  the  recent  case  of  WilUams  v.  Williams,  16  Yes. 
419,  et  sea.,  and  12  East,  209,  &c.,  where  it  vas  determined  that  the  wife,  who  was  to  be 
conMderea  as  tenant  in  tail  of  the  husband's  estate  aAer  possibility  of  issue  extinct,  had  a 
consequent  privilege  of  legal  waste,  and  property  in  the  timber  when  severed. 
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there  was  nothing  more  than  an  injunction.  The  next  case  is  Vane  and 
Barnard,  1  Salk.  161,  2  Vernon,  733;  it  is  considered  as  a  leading  case: 
it  is  there  said,  the  clause  without  impeachment  of  waste  is  never  extend- 
ed to  the  destruction  of  the  thing  itself,  but  only  to  a  fair  enjoyment  of  it  ; 
and  in  Salkeld,  it  is  said,  an  injunction  was  granted,  because  of  the  abuse 
of  the  power,  and  derogatory  to  the  grant.  In  Lord  Somerville's  case,  2 
£q.  Abr.,  groves  of  trees  were  cut  down,  but  the  result  of  the  case  was, 
that  the  plaintiffs  could  not  have  the  value  of  the  timber;  but  the  Court 
would  restrain  such  practice.  Sir  Herbert  Packington's  case  was  the 
case  of  an  injunction  merely.  It  was  admitted  by  the  answer,  that  many 
trees  had  been  cut  down,  though  the  reporter  erroneously  states  only  two 
or  three  oaks.  No  claim  was  made  of  the  trees  so  cut  down.  Ltighton 
T.  Ltighton  was  an  injunction  merely  to  restrain  the  defendant  from  waste 
or  spoil,  and  not  from  cutting  the  trees.  (Lord  Chancellor  observed,  that 
injunction  was  very  much  at  large.)  Then  came  Aston  v.  Aston^  before 
Lord  Hardwicke,  who  considered  the  former  cases  as  voluntary,  malicious, 
or  intended,  or  extravagant,  or  humorous  waste.  Obrien  v.  Obrien^  is 
matter  of  injunction  only.  Piers  and  Piers  is  perfectly  distinguishable 
from  the  present;  as  is  Castlemain  and  Craven.  Aston  v.  Aston  is  not 
applicable,  as  the  Court  went  upon  the  situation  of  the  jointress,  and  that 
the  trust-terra  was  only  to  raise  so  much  money  by  sale  of  the  timber,  as 
was  necessary  for  repairs  of  the  estate ;  and,  from  the  nature  of  the  set- 
tlement, the  Court  held  she  should  not  have  the  benefit  of  the  term,  with- 
out making  a  satisfaction  for  the  injury  done  to  the  estate  by  cutting  the 
timber.  Lord  Cardigan  v.  Duke  of  Montague,  was  a  case  of  partition, 
and  not  the  least  applicable.  From  the  result  of  the  cases  it  appears  that, 
where  the  Court  interfered  on  the  ground  of  ornamental  timber,  it  has 
been  the  intention  of  the  tenant  for  life  to  destroy  the  estate,  and 
[*562]  to  make  it  no  longer  a  place  of  equal  enjoyment :  and  the  *Court 
has  not  considered  merely  the  manner  of  plantation  of  the  trees. 
If  parties  were  always  prohibited  from  cutting  avenues,  rows  of  limes,  d&c. 
in  some  counties,  such  prohibition  would  prevent  the  party  from  cutting 
any  timber.  No  case  has  warranted  an  account.  According  to  the  au- 
thority of  Lewis  Bowleses  case,  the  property  is  not  in  the  plaintiff,  but  in 
Mrs.  Dummer ;  as  tenant  for  life,  she  has  the  legal  right  to  the  property, 
and  the  Court  can  only  restrain  the  party  abusing  that  property. 

Lord  Chancellor.  If  the  Court  restrains  the  cutting,  it  goes  upon  the 
idea  that  the  timber  is  not  conveyed  by  the  grant. 

Mr.  Mitford.  Suppose  the  trees  not  to  1^  ornamental,  the  property  is 
Mrs.  Dumtner's;  if  they  are  ornamental,  the  plaintiff  has  a  right  to  pro- 
tect them. 

Lord  Chancellor.  This  is  not  within  the  idea  of  waste,  but  destruc- 
tion. Lord  Coke  lays  it  down  that,  if  trees  are  not  timber,  yet,  if  they 
afford  shelter,  it  will  be  waste  to  cut  such  trees. 

The  operation  of  law  preserves  timber  upon  the  inheritance,  as  part  of 
such  inheritance ;  and  where  it  is  not  an  actual  spoiling  of  the  estate,  it 
shall  not  be  deemed  a  destruction,  but  the  property  be  considered  as  that 
of  a  tenant  for  life.  This  is  a  question  as  to  the  extent  of  the  grant;  for 
if,  by  law,  she  has  a  right  to  cut  the  timber,  it  is  a  gift  to  her  of  snch 
timber :  but  if,  according  to  equitable  construction,  she  has  not  the  grant 
to  cut  timber,  the  consequence  of  the  grant  not  extending  to  it,  is,  that  it 
will  remain  as  if  it  had  not  been  inserted.  That  seems  to  be  the  point 
where  the  difficulty  arises,  whether  this  grant  extends  to  trees  which  are 
not  for  profit.     As  to  the  case  of  Rolt  v.  SomervilUf  it.came  on  upon 
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demurrer,  which  was  entirely  overruled,  so  that  no  judgment  proceeded 
upon  it. 

In  the  case  of  The  Bishop  of  Lonrlon  v.  Webb,  there  was  not  a  word 
of  an  account  in  the  prayer  of  the  bill :  the  question  was  not  agitated ; 
no  inquiry  before  the  Master  was  asked  for.  If  this  case  came  within 
the  description  of  tenant  for  life  without  impeachment  of  waste,  trees 
which  were  cut  down  cannot  be  replaced;  and  though,  as  trees  afford 
shelter  or  ornament,  they  might  be  valuable  in  themselves,  and 
therefore  the  party  answerable,  •yet,  as  to  what  are  cut  in  pleasure*  [•SOS] 
grounds  and  gardens,  they  cannot  come  within  the  description  of 
ornament  or  shelter.  (4) 

Mr.  Morris's  description  of  the  power  is  too  general :  he  says  she  might 
cut  everything.  The  codicil  must  be  coupled  with  the  words  "  of  the 
want  of  power ;"  and  the  fair  construction  is,  that  she  might  cut  down 
timber  in  a  husbandlike  manner  for  her  use  and  benefit ;  and  had  no 
further  power.  The  common  law  knows  of  no  distinction  but  under 
twenty  years,  or  above  that  period ;  but  the  dealers  in  timber  understand 
four  feet  solid  timber ;  but  it  is  questionable  whether  so  in  all  situations, 
and  that  a  tree  of  such  a  description  is  to  be  cut  down  as  a  timber  tree. 
An  estate  may  be  perfectly  stripped  if  there  are  no  other  trees  left  upon 
it;  and,  if  so,  the  estate  might  be  left  without  timber.  The  most  rea- 
sonable case  is  CastUmain  v.  Craven  ;  though  different  in  point  of  cir« 
cumstances,  it  shows  what  the  Court  has  done  in  respect  to  cutting 
timber,  and  that  it  has  made  a  distinction  between  thriving  and  un- 
thriving  timber ;  though  the  word  timber  is  used  in  such  a  general  way, 
yet  the  Court  will  put  such  a  reasonable  construction  upon  it  as  the 
case  will  bear.  The  words  husbandlike  and  reasonable,  used  in  Aston 
V.  Aston^  though  perhaps  vague  and  general  in  their  meaning,  yet, 
according  to  the  judgment  of  persons  skilled  in  timber,  are  easily  de- 
fined. 

Here,  Mrs.  Dummer  had  no  thought  of  abusing  or  destroying  the  prop- 
erty ;  she  meant  to  occupy  it  as  a  person  wishing  to  reside  in  the  place 
would  desire  to  occupy  it. 

If  it  does  not  appear  there  has  been  destruction,  it  would  be  premature 
to  refer  it  to  a  Master's  office ;  if  any  inquiry  is  necessary,  it  would  be 
proper  to  send  it  to  a  jury,  to  inquire  whether  there  has  been  any  de- 
struction committed.  In  Lord  Castlemain  v.  Craven^  the  Court  sent  it  to 
issues  to  try,  Ist,  the  value  of  the  thriving,  2d,  of  the  unthriving  timber. 
In  the  present  case  the  proper  issues  would  be;  1st.  Whether  Mrs.  Dum- 
mer has  cut  down  any  trees,  by  which  she  has  deprived  the  mansion-house 
of  Cranbury  or  Woolston  of  any  ornament  or  shelter;  2dly.  Whether  she 
has  cut  down  any  trees  not  commonly  esteemed  timber,  and  not  usually 
cut  down  by  tenants  for  life  without  impeachment  of  waste,  as  such. 

•Mr.  Mansfield,  in  reply.  [•564] 

It  is  a  point  of  discretion,  and  difficult  to  fix  a  precise  rule  by 
which  the  judgment  of  the  Court  is  to  be  governed :  but,  considering  the 
nature  of  the  case,  and  the  power  under  which  Mrs.  Dummer  has  acted, 
the  direction  must  be  similar  to  that  in  Aston  v.  Aston.  The  consequence 
of  the  preventive  jurisdiction  must  be  to  give  an  account.  Mr.  Mitford 
is  mistaken  as  to  the  ancient  law.  Till  the  stat.  2d  of  Westminster,  there 
was  no   remedy  but  the  writ  of  prohibition.     An  action  on  the  case  for 

(4)  See,  however,  the  order  in  the  principal  case,  stated  from  R.  L.,  antea,  i  toI.  168,  and 
the  Editor's  note,  ibid.  166. 
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damages  would  He  for  waste,  after  the  writ  served.  Westm.  3,  gave  the 
account  of  waste,  and  in  analogy  to  it  this  Court  has  exercised  its  juris- 
diction, by  injunction ;  and,  consequently,  it  gives  an  account.  Uuder 
this  known  power  Mrs.  Dummer  has  committed  legal  waste.  Mrs.  Duin- 
mer  has  a  limited  and  special  power ;  very  unlike  that  of  a  tenant  for  life 
without  impeachment  of  waste;  yet  she  has  cut  a  great  number  of 
trees,  some  of  them  extremely  small :  a  number  of  oaks,  250  of  which 
were  valued  only  at  35.  and  2s.  a  tree.  The  testator's  object  was  merely 
to  give  her  a  power  of  cutting  timber  for  profit,  and  not  extravagantly  : 
not  to  cut  down  all  the  timber,  at  one  season,  but  successively.  As  to 
trees  for  ornament  and  shelter,  she  had  no  authority  to  cut  them,  as  this 
power  extended  only  to  trees  for  profit.  As  to  the  issues,  no  such  were 
ever  directed  :  the  former  is,  whether  she  has  deprived  the  houses  of  orna- 
ment or  shelter ;  which  would  be  an  extraordinary  question  to  be  sent  to 
a  jury :  the  real  question  is,  whether  the  possessor  who  left  them,  left 
them  as  ornamental.  The  second  issue,  whether  they  were  such  trees 
as  are  usually  cut  by  tenant  for  life  without  impeachment  of  waste,  is 
a  question  of  law  and  not  of  fact,  fit  only  for  a  jury  of  conveyancers : 
there  must  be  such  a  reference  as  that  in  Aston  v.  Asian, 

Lord  Chancellor  said,  this  was  a  very  unusual  application.  The  right 
is  of  as  loose  a  form  as  any  known  in  this  Court ;  every  diligence  should 
be  applied  by  the  Court,  to  direct  the  inquiries  in  such  a  way  as  to  give 
the  least  possible  expense  and  difficulty  to  the  parties.  He  therefore  di- 
rected the  cause  to  stand  over  till  the  first  day  of  causes  after  the  term, 
and  desired  that,  in  the  mean  time,  he  might  be  attended  with  copies  of 

former  decrees,  and  injunctions  in  cases  of  waste. 
[*565]       *The  cause  accordingly  stood  over,  and  no  judgment  was  given 
till  the  24th  of  May,  1792,  when  a  trial  at  law  was  directed  upon 

the  following  issue,  whether  the  defendant  Harriot,  now  wife  of 

Dance,  had  cut  any  timber  or  other  trees  which  had  been  placed,  or 
designedly  left  for  the  ornament  or  shelter  of  the  mansion-house,  gardens, 
and  pleasure-grounds  at  Cr anbury,  and  at  Woolston  ;  (5)  and  also,  whether 
the  defendant  had  cut  any  saplins  or  young  trees  down  which  are  not 
proper  to  be  felled  as  timber,  (o)  and  what  damage  had  been  sustained 
thereby:  and  the  plaintiff  was  to  be  plaintiff  at  law,  and  the  defendants, 
Dance  and  his  wife,  to  be  defendants,  and  the  usual  directions  were  given, 
and  the  consideration  of  costs  and  further  directions  reserved  till  after  the 
trial,  (a) 

(6)  See  the  extract  from  R.  L.,  of  the  order  originally  made  in  this  matter,  antea,  1  vd. 
168,  note  (3).  The  Editor  has  observed,  ibid.  166,  note  (1),  that  it  has  served  as  a  general 
precedent  for  injunctions  in  similar  cases. 

(a)  See,  on  the  subject  of  Waste,  Ghamberlyne  v.  Dommer,  1  Bro.  C.  C.  166,  and  notes ; 
Plymouth  v.  Archer, -1  Bro.  C.  C.  159.  and  notes  ;  Lee  v.  Alston,  i  Bro.  C.  C.  194,  197,  and 
notes ;  Newdigate  v.  Newdinte,  2  Clark  &  Fin.  601  ;   Kinsler  v.  Clarke,  2  Hill,  Ch.  618. 

[It  was  observed  by  Lord  Hardwicke,  in  the  case  of  Aston  v,  Aston,  1  Ves.  266,  that  at 
common  law,  the  clause  without  impeachment  of  waste  only  exempted  tenant  for  life  from 
the  penalty  of  the  statute,  the  recovery  of  treble  value,  and  the  place  wasted  :  and  his  Lord- 
ship considered  Lewis  Bowles's  case,  1 1  Co.  79,  as  having  first  determined  that  these  words 
also  gave  the  property.  This  opinion,  if  correctly  reported,  most  have  been  founded  upon 
the  extra-judicial  determinations  of  Wray,  Chief  Justice,  and  Man  wood,  C.  B.,  cited  in  Her- 
lakenden's  case,  4  Co.  62,  and  the  case  in  the  Year  Books,  27,  H.  6.  These  have,  however, 
since  been  shown  not  to  be  law ;  and  it  is  clear,  from  the  reasoninjg  in  Lewis  Bowleses  case, 
and  the  numerous  authorities  there  cited,  that  the  "  constant  opinion  in  all  ages,"  was,  that 
these  words  gave  power  to  the  lessee  to  do  waste,  which  produced  an  interest  in  him  if  he 
executed  his  power  during  the  privity  of  his  estate  ;  that  at  the  time  of  the  sUtute  of  Marl- 
bridge,  the  clause  was  in  use,  and  Lord  Coke  clearly  proves,  from  the  words  of  that  statute, 
that  the  effect  of  it  was  not  only  to  allow  the  lessee  to  commit  waste,  but  also  to  dispose  of 
the  timber  to  his  own  use. 
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The  nmesnry  eoRaequence  of  this  determination  was,  that  tenant  for  life  without  impeach- 
ment of  waste  was  not  to  be  restrained  in  equity,  for  that  would  have  been  to  determine  that 
he  should  not  enjoy  that  property  which  the  law  allowed  him.  Tiacey  v.  Tracey,  1  Vem. 
83  ;  1  Eq.  Ab.  399.  It  was  soon  however  foond,  that  an  unreasonable  use  might  lie  made  of 
this  very  extensive  power,  and  therefore  courts  of  equity,  where  they  discovered  that  tenant 
for  life  was  making  an  unconscientious  use  of  this  power,  assumed  the  jurisdiction  of  re- 
straining and  modelling  it. 

The  case  often  referred  to  as  having  established  this  doctrine,  is  that,  which  is  so  well 
known  by  the  name  of  Lord  Barnard's  case,  before  Lord  Cowper :  this  however  is  erroneous, 
as  it  was  a  common  head  of  eouiiable  jurisdiction,  even  in  Lord  Nottingham's  time.  Thus, 
in  the  case  of  Abraham  (should  be  Abrahall)  v.  Bnbb  (in  Freem.  63,  S.  C.  Show.  69,  1  Eq. 
Ab.  767),  we  find  his  Lordship  treating  it  as  a  settled  point,  that  if  tenant  for  life  does  waste 
maliciously,  this  Court  will  restrain  him,  though  he  has  express  power  to  commit  waste ;  and 
that  he  never  knew  an  injunction  in  this  respect  denied,  unless  it  were  to  Serjeant  Peck,  in 
Lord  Oxford's  case,  and  he  believed  he  should  never  see  this  Court  deny  it  again.  His  Lord- 
ship cited  the  Bishop  of  Winchester's  case,  and  J^ady  Evelyn's  case,  as  instances  in  which 
such  injunctions  had  been  granted.  In  other  cases  about  the  same  period,  the  Court  declared 
that  it  would  restrain  both  tenant  for  life  without  impeachment,  and  tenant  aAer  possibility  of 
issue  extinct,  from  **  wilful,"  "  destructive  "  "  malicious.''  "  extravagant,"  or  "  humorous,'* 
waste.  Williams  9.  Day,  2  Ch.  Ca.  32  ;  Cooke  v.  Whaley,  1  Eq.  Ab.  400 ;  Anon.  Freem. 
278. 

The  doctrine  thus  established,  led  the  way  for  the  celebrated  determination  in  Lord  Bar- 
nard's case,  which  certainly  was  one  that  strongly  demanded  the  interposition  of  a  court  of 
equity.  The  defendant  having,  in  consequence  of  some  displeasure  aeainst  his  son,  got  two 
hundred  workmen  together,  and  in  a  few  days  stripped  Raby  castle  of  the  lead,  iron,  glass- 
doors,  and  boards,  to  the  value  of  3000/.  l*ne  case  is  reported  in  several  books.  Gilb.  Eq. 
Rep.  127  ;  1  Ea.  Ab.  399 ;  Prec.  Chan.  454  ;  1  Salk.  161  ;  2  Vem.  738.  Upon  this  author- 
ity, also.  Lord  Hardwicke,  1  Ves.  265,  declared,  that  if  tenant  for  life,  without  impeachment 
or  waste,  were  to  pull  down  farm-houses,  or  ^bb  up  a  wood,  he  should  not  scruple  to 
restrain  him. 

The  foundation  of  this  doctrine  was  the  destruction  which  would  otherwise  come  to  the 
inheritance.  The  extension  of  it  to  trees  planted  for  ornament,  &c.,  had  not  yet  obtained  i 
it  frequently  happened,  therefore,  that  where  the  relief  praved  was  not  grounded  on  destruc- 
tion, this  interierence  was  refused.  Accordingly,  in  the  Anonymous  case  in  Freeman,  cit. 
sup.,  the  defendant,  though  restrained  from  cutting  down  trees  near  the  house,  and  fruit  trees 
growior  in  the  garden,  was  not  prevented  from  cutting  down  some  turrets  of  trees  which 
grew  a  land's  length  from  the  house,|under  the  idea  of  ornament :  and  in  Piers  v.  Piers,  1  Ves. 
621,  where  a  bill  was  brought  by  a  son  against  a  father  (tenant  for  life  without  impeach- 
ment), Lord  Hazdwicke  declared,  that  if  a  son  should  have  it  in  his  power  to  call  his  father 
into  a  court  of  equity,  for  any  alterations  he  makes  in  a  walk  or  an  avenue,  it  would  be  such 
a  fund  for  disputes  between  father  and  son,  thai  it  would  have  been  better  for  the  public  that 
Raby  castle  had  been  pulled  down,  than  that  the  precedent  had  been  made. 

It  waS;  however,  about  this  time,  that  the  Court  began  to  enjoin,  where  tenant  for  life, 
without  impeachment,  was  taking  down  trees  of  too  young  a  growtn,  and  unfit  for  timber  ; 
and  though  Lord  Hardwicke,  in  Aston  v.  Aston,  hints  that  he  thought  this  was  going  too 
far,  yet  there  were  several  precedenu  for  it  at  that  time.  Lord  Castlemain  a.  Lord  Craven, 
22  Yin.  Ab.  623 ;  2  Eq.  Ab.  753  :   Leighton  v.  Leishtoo,  Obrien  v.  Obrien,  cit.  6  Ves.  111. 

The  next  step  was  to  restrain  the  cutting  down  of  trees,  planted  for  ornament.  Charlton 
V.  Charlton,  cit.  3  Atk.  215,  where  Lord  £ing  continued  an  injunction  as  to  trees  standing 
for  ornament,  though  he  dissolved  it  as  to  straggling  trees.  Packington  o.  Lay  ton  (3  Atk. 
215,  nom.  Packineton's  case),  where  Lord  Hardwicke  granted  an  injunction  to  trees  in  lines 
ani  avenues  on  rides  in  a  park,  on  the  ground  of  their  being  for  ornament.  Leighton  v. 
Leighton,  and  Obrien  v.  Obrien,  cit.  sup.,  are  also  precedenu  to  this  effect. 

In  late  times,  the  same  principle  has  oeen  acted  upon  and  extended,  from  ornament  of  the 
house,  to  out-houses  and  grounas,  then  to  plantations,  vistas,  avenues,  to  all  the  rides  about 
an  estate  for  many  miles  round ;  and  in  a  late  case  it  was  extended  to  trees  planted  for  the 
purpose  of  excluding  objects  from  the  view.  Day  v.  Merry,  16  Ves.  876.  Upon  the  same 
principle  it  has  been  extended  to  a  common,  where  clumps  of  trees  were  planted  for  the  ben- 
efit ofviewj  and  as  (ii  de  facto  planted  for  ornament)  the  remoteness  or  contiguity  could  not 
alter  the  prmciple,  it  was  applied,  though  the  common  was  some  miles  from  the  nouse,  and 
though  land  betongins  to  otber  persons  intervened.  Marquess  of  Downshire  v.  Lady  Sandys, 
6  Ves.  106  ;  Jebb  v.  Jebb,  Johns  v.  Johns,  cit.  ib.  ;  Lord  Tamworthv.  Earl  Ferrers,  ib.  419  ; 
Williams  v.  Macnamara,  8  Ves.  70.  The  orders  on  these  occasions  are  always  drawn 
up  in  the  terms  used  in  the  present  case.    Lady  Strathmore  v.  Bowes,  ante,  vol.  ii.  88. 

The  inconveniences  attenoing  this  doctrine  are  refjf  great :  Lord  Eldon  has  said,  that  he 
eould  not  admit  that  it  was  wiser  to  extend  than  to  confine  it.  On  the  contrary,  if  it  were  to 
be  considered  as  res  tn^gra,  the  best  course  would  be  to  require'  executors  and  testators  to 
say  what  their  own  injunctions  should  be,  rather  than  leave  them  at  liberty  to  give  legal 
rights,  this  Court  being  called  on  to  determine  how  the  parties  havingthose  legal  rights  may 
he  said  to  execute  them  equitably.  Barges  v.  Lamb,  16  Ves.  186.  The  Court  has  not  gone 
further  than  protecting  what  has  been  punted  and  is  now  growing  for  ornament,  and  has  re- 
peatedly refused  to  act  upon  affidaviu  stating  that  the  timber  is  ornamental,  ib. 

The  principle  seems  to  be,  that  if  the  grantor  or  testator  has  gratified  his  own  taste  by 
planting  for  ornament,  though  he  has  adopted  the  species  the  most  disgusting  to  the  tenant 
fcr  life,  and  the  most  agreeable  to  the  tenant  in  tail,  and  upon  the  competition  between  those 
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parties,  the  Coirrt  should  see  that  the  tenant  for  life  was  right  in  point  of  taste,  and  the  tenaat 
in  tail  wrong,  yet  the  taste  of  testator,  like  his  will,  binds  them  ;  and  it  is  not  competent  to 
them  to  substitute  another  species  of  ornament,  for  that  which  the  testator  designed.  The 
question,  which  is  the  most  nt  method  of  clothing  an  estate  with  timber,  for  the  purpose  of 
omamentj  cannot  be  safely  trusted  to  the  Court,  6  Vea.  110.  —  Eden.} 


Ellis  and  Wife  v.  Atkinson  and  Another. 

In  Court,  Easter  and  Trinity,  1789.     24th  May,  1792. 

(Reg.  Lib.  1791.  A.  foL711.  b.) 

Husband  and  wife  a^ee  that  the  property  settled  to  her  separate  use,  [and  also  her  contin- 
gent reversionary  mterest  in  the  event  of  her  surviving  him,]  (1)  shall  be  paid  to  the  hus- 
band ;  the  agreement  carried  into  execution  by  decree  of  this  Court.  (1) 

Plaintiff,  Thomas,  the  husband,  being  entitled  to  a  sum  of  400021 
secured  on  mortgage,  and  it  being  intended  previous  to  the  marriage, 
between  plaintiffs,  to  settle  2000/.,  the  moiety  of  the  said  sum,  and  interest 
thereof,  upon  plaintiff,  Susannah,  for  her  sole  and  separate  use,  and  to  be 
at  her  disposal,  notwithstanding  her  co?erture,  by  indenture  of  lease  and 
release,  dated  7th  and  8th  of  February,  1787,  Thomas  assigned  to  the 
defendants,  their  executors,  &c.,  the  said  principal  stun,  and  the  interest 
thereof,  and  the  security  for  the  same,  in  trust,  after  the  solemnization  of 
said  marriage,  as  to  2000/.  one  moiety  thereof,  and  the  interest  attending  the 
same,  for  plaintiff,  Thomas,  his  executors,  &c.,  and  as  to  the  other  moiety 
*'  in  trust  that  they,  during  the  joint  lives  of  plaintiffs,  pay  the  interest  of 
said  last  2000/.  to  plaintiff,  Susannah's,  proper  hands,  or  to  such  person  or 
persons,  and  for  such  purpose  as  plaintiff,  Susannah,  notwithstanding 
her  coverture,  by  any  writing  or  writings  under  her  hand,  should  from 
time  to  time  direct  and  appoint,  to  the  intent  that  the  same  might  be  for 
her  sole,  separate,  and  peculiar  use  and  benefit,  and  might  not  be  subject 
to  the  debts,  control,  disposition,  or  engagements  of  plaintiff,  Thomas ; 
for  which  purpose  the  receipt  of  plaintiff,  Susannah,  or  of  such  persoQ 
or  persons   as   she   should   direct  or  appoint   to  receive   such  interest, 

should  alone  be  a  sufficient  discharge  for  the  same,  to  the  said  de- 
[*566]    fendants ;  *and  in  case  Susannah  should  happen  to  survive  the 

plaintiff,  Thomas,  then  the  said  last-mentioned  sum  of  2000/. 
should,  immediately  after  his  decease,  be  in  trust  for  said  Susannah,  her 
executors,  dLc. :  (2)  but,  in  case  said  Susannah  should  happen  to  die  in 
his  lifetime,  (3)  then  the  same  should,  from  and  immediately  after  her 

(1)  This  decision  seems  clearly  wrong,  in  so  far  as  related  to  the  wife's  contingent  interest 
in  the  event  of  her  surviving  the  husband  :  though  her  power  was  absolute  as  to  the  interest 
of  the  fund ;  and  also  as  to  the  principal  of  it,  as  with  reference  to  her  death  in  his  lifetime : 
agreeably  to  Hulroe  r.  Tenant,  antea,  1  vol.  16  ^  Gorges  v.  Fettiplace,  and  Pybus  v.  Smith, 
antea,  8  &  340.  Qua  vide  the  notes  passim.  Sir  Lloyd  Kenyon's  decision  m  the  case  of 
Mrs.  John  BuUer,  cited  in  the  principal  case,  p.  667,  and  which  seems  to  have  had  rreat 
effect  upon  it,  has  been  held  decidedly  erroneous.  It  is  the  case  called  Mac  Carmick  v, 
Buller,  m  1  Cox,  Ch.  Ca.  3i>7,  and  is  much  observed  upon  and  disapproved  by  Lord  Eldon, 
C.  8  Ves.  174,  et  seg.  See  also  10  Ves.  683,  584,  et  seo.  ;  and  in  particular  the  Editor's 
notes  to  Fraser  v.  Baillie,  antca»  1  vol.  618,  619  ;  and  Mr.  Roper's  1  vol.  Bar.  &  Feme,  p. 
243,  et  seq.,  more  especially  251,  252. 

(2)  The  decision  seems  quite  erroneous  as  to  this  contingent  interest.    Vide  note  (1). 

(3)  The  appointment  would  have  been  good  to  this  extent ;  but  it  seems  the  Court  went  to 
a  greater  extent  than  the  parties  themselves  had  contemplated.  The  appointment  seems  to 
have  specificallv  executea  the  power  she  had  to  dispose,  in  the  event  other  death  in  the  life- 
time of  her  husband.  Whereas  the  decree,  by  directing  a  transfer  of  the  funds,  stripped  the 
wife  of  her  reversionary  interest  in  the  event  of  survivorship,  which  she  had  not  specifically 
passed,  and  could  not  liave  effected,  if  she  had  attempted  it. 
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decease,  be  upon  such  trusts,  and  for  such  purposes,  and  in  such  manner 
and  form,  either  absolutely  or  conditionally,  as  she^  notwithstanding  her 
coverture,  by  any  deed  or  deeds,  writing  or  writings,  by  her  signed, 
sealed,  and  delivered  in  the  presence  of  two  or  more  credible  witnesses, 
or  by  her  last  will  and  testament  in  writing,  or  any  writing  in  the  nature 
of  her  last  will  by  her  signed,  in  the  presence  of  a  like  or  greater  number 
of  such  witnesses  as  aforesaid,  should  direct  or  appoint:  and  in  default 
of  such  direction  or  appointment,  or  until  such  direction  or. appointment 
having  been  so  made  should  take  effect,  and  when  the  trusts  or  interests 
thereby  directed  or  appointed  should  respectively  end  or  determine;  and 
as  to  such  part  of  the  said  sum  of  2000/.,  whereof  no  such  direction  or 
appointment  should  be  made,  in  trust  for  the  executors  or  administrators  of 
said  Susannah,  as  part  of  her  personal  estate.*'  The  marriage  allerwards 
took  effect,  and  the  interest  accruing  on  the  2000/.  was  paid  to  Susannah, 
up  to  the  8th  of  August  preceding  the  filing  of  the  bill ;  but  the  husband 
and  wife  having  agreed  that  she  should  give  up  to  the  husband  all  her 
interest  in  the  2000/.  she  by  deed-poll  1st  December  1788,  reciting  the 
power,  *'  directed  and  appointed  that  plaintiff,  Thomas,  or  his  assigns, 
should,  thenceforth,  during  the  joint  lives  of  said  plaintiffs,  receive  the 
interest  of  said  2000/.,  for  his  sole  use,  and  that  in  case  she  should  die  in 
the  lifetime  of  the  said  Thomas,  the  sum  of  2000/.  should  immediately  afler 
her  decease,  be  in  trust  for  the  plaintiff,  Thomas,  his  executors,  adminis- 
trators, and  assigns ;  (4)  and  she  (so  far  as  she  was,  in  law  or  equity,  capa- 
ble of  so  doing)  assigned  the  said  sum,  to  hold  the  same  unto  said  plaintiff, 
Thomas,"  &c.,  and  that  they  applied  to  the  trustees  to  assign  the  same  to 
plaintiff,  Thomas,  and  the  trustees  refusing  to  do  so,  without  the  direction 
of  this  Court,  they  filed  their  bill  for  that  purpose. 

The  cause  came  on  among  the  short  causes,  the  last  day  but  one  of 
Easter  term,  1789,  when  the  wife  attended  in  Court  to  consent  that  the 
sum  of  2000/.  might  be  assigned,  and  the  securities,  &^,,  fqr  the  mort- 
gage-money delivered  up  to  the  plaintiff,  Thomas. 

*Lord  Chancellor,   then,  doubted  much   whether  he  could  [*567] 
take  the  wife's  consent,  but  took  it  as  far  as  it  might  be  available ; 
at  the  same  time  desiring  its  effect  might  be  considered. 

It  came  on  again  in  Trinity  term. 

Mr.  Solicitor-General.  When  this  question  was  on  before,  your  Lord- 
ship's doubt  was  not  as  to  the  principal  sum,  but  whether  she  could  give  the 
interest  irrevocably  to  the  husband ;  the  interest  being  to  be  paid  to  such 
person  or  persons  as  she  from  time  to  time  should  appoint.  Kfemt 
covert  having  a  separate  property  is,  as  to  that,  a  feme  soU^  Peacock  v. 
Monk,  2  Vesey,  190  ;  and  if  she  borrows  money  and  gives  a  bond,  that 
will  be  the  foundation  of  a  demand  out  of  her  separate  property,  ibid. 
p.  192.  So  in  Norton  v.  Turvill^  2  P.  Wms.  144,  the  woman's  separate 
estate  was  held  to  be  liable  to  her  bond.  In  Grighy  v.  Coz,  1  Vesey, 
517,  it  is  held  that,  as  to  anything  settled  to  her  sole  use,  she  is  to  be  con- 
sidered as  ^feme  sole.  In  Thayer  v.  Gould,  cited  at  the  end  of  that  case, 
money  to  be  laid  out  in  land  to  be  settled  to  a  husband  for  life,  then  to 
wife  for  life,  was  paid  to  him.  In  Hulme  v.  Tenant  (ante,  vol.  i.  p.  16), 
the  wife,  joining  in  a  bond  with  the  husband,  made  her  separate  property 
liable.  In  Biscoe  v.  Kennedy  (cited  in  the  note  there),  the  wife's  property 
so  settled  was  considered  as  the  property  of  eifeme  sole,  and  liable  to  her 
debt  before  the  marriage,     fn  Allen  v.  Papwarth^  1  Yes.  163,(5)  it  was 

(4)  See  the  preceding  note. 

(5)  Stated  fallj  from  Reg.  Lib.  in  the  Editor's  Supplement  to  Vesey,  senior,  88,  et  seq. 
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held  that  the  wife  joining  with  the  husband  in  bringing  the  bill  that  her 
property  may  be  applied  to  payment  of  her  debts,  is  a  sufficient  appoint* 
ment.  Here,  the  money  being  to  be  paid  to  the  use  of  the  wife  during 
the  joint  lives,  a  fine  would  have  barred  a  similar  interest  in  lands:  and 
if  a  fine  would  have  barred  at  law,  her  examination  here  is  equivalent ; 
then  if  she  dies,  the  husband  has,  by  this  appointment,  an  interest  in  the 
fund,  and  if  she  survives,  she  is  competent,  by  her  assent  in  Court,  to  bind 
herself.  Lord  Kenyon  did  the  same  thing,  upon  great  consideration,  in 
the  case  of  Mrs.  John  Buller,  (6)  who  was  entitled  to  property  for  life, 
with  remainder  to  children  ;  he,  with  her  consent,  ordered  a  part  to  be 
raised  for  the  advancement  of  a  child. 

Lord  Chancellor.     The  question  is,  whether,  from  the  peculiarity  of 

this  trust,  it  did  not  intend  the  whole  to  go  to  her  if  she  survived. 

[*568]  If  it  was  not  to  be  paid  according  to  the   instalments,   *then, 

whether  the  wife  can  dispose  of  her  eventual  interest,  or  of  the 

produce,  in  the  mean  time. "  The  case  before  Lord  Kenyon  was  a  case  of 

general  property. 

Mr.  Hollist  mentioned  a  case,  3  Atk.  71,  Pearson  v.  Brereion,  where 
money  given  to  persons,  in  trust  for  the  wife,  to  be  laid  out  in  land,  was 
ordered,  by  her  consent,  to  be  paid  to  the  husband. 

This  cause  stood  over,  and  came  on  again,  when  Mr.  SoUcitor-C^eneral, 
added  to  the  cases  he  had  before  cited,  that  of  Clarke  v.  Ptslor,  Rolls, 
35th  March,  1778  [cited  ante,  346,  note],  where,  by  settlement  8th 
February,  1776,  2000/.  bank  stuck  was  covenanted  to  be,  and  was  trans- 
ferred to  trustees,  in  trust,  to  pay  the  interest  and  dividends  to  such  per- 
sons, in  such  proportions,  and  for  such  purposes,  and  in  such  manner  and 
form  as  plaintiff,  Margaret,  should  from  time  to  time,  during  her  life, 
notwithstanding  her  coverture,  by  any  note  or  writing  under  hand,  direct 
or  appoint;  and  in  default  of  such  direction  or  appointment,  into  the 
proper  hands  of  plaintiff,  Margaret,  for  her  separate  use,  d&c. :  and  after 
the  death  of  plaintiff,  Margaret,  to  transfer  the  bank  stock  unto  plaintiff, 
her  husband,  if  then  living,  if  not,  to  his  executors,  &,c.^  as  part  of  his 
own  personal  estate.  On  bill  filed  by  the  husband  and  wife  against  the 
trustees,  without  making  any  appointment,  the  Court,  with  consent  of  the 
wife  in  Court,  decreed  the  transfer. 

Mr.  Hollist  also  added  the  case  of  Nieman  ▼.  Cariony^  24th  April, 
1771  [cited  antea,  346,  note],  a  legacy  given  to  the  wife  for  her  sole  use 
with  a  power  of  appointment  by  will,  and  in  default  of  appointment,  to 
her  executors ;  ordered,  upon  her  consent,  to  be  paid  to  the  husband. 

The  cause  again  stood  over,  and  was  said  to  be  compromised ;  but,  on 
the  24th  of  May,  1792,  Lord  Chancellor  made  his  decree,  that  the 
defendants  should  assign  the  sum  of  2000/.,  the  moiety  of  the  4000/., 
secured  by  mortgage  on  the  premises  in  question,  and  appointed  by  the 
indentures  of  settlement  of  the  7th  and  8th  days  of  February,  1787,  for 
the  sole  and  separate  use  of  the  plaintiff,  Susannah,  and  such  interest  as 
the  Master  shall  find  to  be  due,  in  respect  of  such  l^DOO/.,  to  the  plaintiff, 
by  virtue  of  and  under  the  deed-poll  and  appointment  dated  1st  December, 
1788,  (7)  and  that  the  defendants  should  reconvey  the  mortgaged 
[*669]  premises,  free  *and  clear  of  all  incumbrances,  to  the  plainiiff, 

(6)  Mae  Cannick  v.  Boiler,  1  Cox,  Ch.  Ca.  857  ;  bat  that  case  is  not  law.  See  per  Lord 
Bldon  C.  8  Yes.  174,  et  seq.:  et  vide  10  Yea.  683, 684,  dtc..  et  note  (i),  antea. 

(7)  This  was  going  beyond  the  specific  appointment  of  die  parties.  See  the  appointment, 
antea,  p.  5«e,  and  note  (3)  thereapon. 
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Thomas  Ellis,  or  to  whom   he  shall  appoint,   and  that   the  plaintiff 
should  pay  unto  the  defendants  the  costs  of  this  suit,  (a) 

(a)  See  Sagdenon  Pbwers  (4thLoiMl.  edit.)  116,  etseq. ;  Holme  v.  Tenant,  1  Bro.  C.  C.  16, 
and  notes  to  that  case  ;  Pybiw  v.  Smith,  ante,  340,  346,  notes ;  Pettiplace  v.  Gorses,  ante, 
8,  10,  notes  and  cases  cited  ;  2  Story,  Eq.  Jur.  ch.  37,  S  1394,  and  the  discussion  in  the  notes : 
Sockett  V,  Wray,  4  Bro.  C.  C.  483.    *^  »  ' 


Woodcock  v.  The  Duke  of  Dorset.  [On  a  rehearing.] 

In  Court,  Mich.  1789.    Lincoln'sJim.HaU,  0th  May,  1790.    24th  May,  1792. 

(Reg.  Lib.  1791.  B.  fol.  118.  b.) 

[In  this  case,  a  portion  proceeding  from  a  parent  held  rested  in  a  deceased  child,  upon  what 
was  collected  by  the  Court  as  the  intention  of  the  parties,  against  very  strong  expressions 
to  the  contrary.]  (1) 

This  bill  was  filed  by  the  plaintiff  as  administrator  of  the  late  Countess  of 
Thanet,  and  stated  that,  by  settlement,  dated  5th  July,  1744,  made  between 
the  Right  Honorable  John  Earl  Gower,  of  the  first  part ;  Lord  John 
Sackviile,  second  son  of  Lionel  Duke  of  Dorset,  and  the  Honorable  Lady 
Frances  Sackviile,  his  wife,  one  of  the  daughters  of  the  said  John  Earl 
Gower,  of  the  second  part ;  and  trustees  of  the  third  part ;  reciting, 
among  other  things,  the  provisions  made  by  the  marriage  setyement  of 
the  said  Earl  Gower  with  Lady  Evelyn,  his  first  wife,  and  that  Mrs. 
Gertrude  Tolhurst,  by  her  will,  gave  all  her  real  and  personal  estate 
(subject  to  a  legacy  of  tOOO/.  to  the  said  Lady  Frances),  to  Earl  Gower, 
and  that  the  said  John  Earl  Gower  had  by  his  former  wife  two 
sons  and  five  daughters,  and  that  by  deed-poll  dated  the  6th  June, 
then  past,  he  had  appointed  5500/.  (including  the  said  100/.)  for 
the  provision  of  the  said  Lady  Frances,  and  also  reciting  that  Lord 
John  Sackviile  was  desirous  to  make  a  provision  for  himself  and 
Lady  Frances  his  wife,  and  the  issue  of  their  bodies;  and  to  that 
end  proposed,  that  the  said  Earl  Gower  should  pay  to  him  500/.,  part 
of  the  said  5500/.,  and  should  retain  the  remaining  5000/.  in  consideration 

(1)  This  seems  to  be  the  strongest  decision  upon  the  snKject,  in  opposition  to  words  so 
'*  aiffleult  to  manag'e,"  as  were  here  used  ;  and  Lord  Eldon  C.  has  repeatedly  stated  that  it 
can  only  he  maintained  upon  ^the  certainty  that  the  Court  attained]  the  clear  intention  of 
the  parties.  See  in  Hope  v.  Lord  Clifden,  6  Ves.  608, 509,  in  Powis  v.  Burdett,  9  Ves.  436, 
437,  &c.  See  also  per  Sir  W.  Grant,  M.  R.  in  Uowgrave  v.  Cartier,  3  Ves.  &  Beames.  86, 
86,  87.  note  (4),  postea.  The  courts  certainly  have  long  inclined,  and  do  certainly  lean 
strongly  in  fsTor,  of  the  vesting  of  portions,  as  between  parent  and  child  ;  and  the  general 
rule  now  existing  is,  that  such  portions  are  to  be  considered  as  meant  to  be  vested  at  twenty- 
one,  or  marriage,  unless  there  be  something  in  the  instrument  utterly  incompatible  with  such 
a  construction.  The  Editor  has  alreadycited  the  words  of  Eldon  C.  to  that  effect  (from 
the  case  of  Codrington  v.  Lord  Foley,  6  ves.  878,  dtc.),  in  the  note  to  Conway  v.  Conway, 
antea,  267  ;  and  cannot,  perhaps,  conclude  here  more  acceptably,  with  reference  to  the  precis€ 
point,'than  by  an  extract  of  Sir  W.  Grant,  M.  R.*s,  deduction  of  the  principle  ;  thus,  in  How- 
grare  v.  Cartier,  3  Ves.  6t  Beam.  86,  86. 

"  The  sort  of  question  that  arises  m  this  case  has  so  frequently  occurred  of  late,  that  there 
is  no  great  dilBenlty  in  coUectinv  the  law  upon  it.  If  the  settlement  clearly  and  uneauivo- 
cally  makes  the  rignt  of  the  child  to  a  provision  depend  upon  its  surviving  both  or  either  of 
the  parents,  a  court  of  equity  has  no  amhority  to  control  tfiat  disposition.  If  the  settlement 
is  incorrectly  or  ambiguously  expressed,  if  it  contains  conflicting  and  contradictory  clauses, 
so  as  to  leave  in  a  degree  uncertain  the  period  at  which,  or  the  contingency  upon  which,  the 
shares  are  to  vest,  the  Court  leans  stronsly  towards  the  construction  which  gives  a  vested 
interest  to  the  child,  when  that  child  stands  in  need  of  a  provision  ;  usually,  as  lo  sons,  at  the 
age  of  twenty-one ;  and  as  to  daughters,  at  that  age  or  raaniage.'* 
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of  his  making  an  immediate  provision  for  him  and  his  family :  it  was 
witnessed,  (2)  that  the  trustees  should,  out  of  the  rents  and  profits  of  the 
estate  thereby  conveyed  to  them  [or  by  sale  of  mortgage,  &c.],  raise  and 
pay  the  yearly  sum  of  200A  to  the  said  Lord  John  and  Lady  Frances, 
during  their  natural  lives  [and  the  life  of  the  longest  liver  of  them],  and 
on  the  further  trust,  that  if  the  said  Lord  John  and  Lady  Frances  should 
leave, (I)  at  the  death  of  the  survivor  [of  them]  any  child  or  children  of 
their  two  bodies  begotten,  to  raise  [and  pay]  the  yearly  sum  of  200/.  for 
the  maintenance  of  such  child  or  children  [in  such  manner  as  the  said 
trustees  should  think  fit]  until  [such  child  or  children]  should  attain  the 
age  of  twenty-one  years,  then  to  raise  the  sum  of  5000/.  and  pay  the  same 
to  such  (3)  child  or  children,  in  equal  shares,  upon  their  attaining  theiK 
respective   ages   of   twenty-one   years,   and  If   there    should    but    one 

[such  (4)]  child,  then  to  such  child. 
[*570]  *Lord  John  and  Lady  Frances  had  issue  two  children,  the  defend- 
ant the  Duke  of  Dorset,  and  the  late  Lady  Thanet,  who  died  in  the 
year  1778,  having  attained  her  age  of  twenty-one  years,  in  the  lifetime  of 
her  mother  the  said  Lady  Frances,  and  having  survived  her  father  Lord 
John,  but  died  in  the  lifetime  of  the  said  Lady  Frances. 

And  the  question  was,  whether  Lady  Thanet,  dying  in  the  lifetime  of  her 
mother,  was  entitled  to  a  share  of  the  5000/.  with  the  defendant,  the  Duke, 
or,  he  having  survived  his  father  and  mother,  was  entitled  to  the  whole  of 
that  sum. 

Mr.  Solicitor-Generaly  and  Mn  Campbell,  for  the  plaintiff,  contended 
that  Lady  Thanet  was  entitled  to  a  moiety,  notwithstanding  her  having 
died  in  the  lifetime  of  her  mother ;  that  the  meaning  of  the  settlement 

(1)  See  note  (l)  precedine  page. 

(2)  The  terms  ol  the  settlemeDt  are  stated  from  Reg.  Lib.  in  the  note  to  3  Yes.  &  Beam. 
82. 

(3)  The  word  fiere  as  in  Reg.  Lib.  is  "  the  "  and  not  "  nuh."  Sir  W.  Grant,  M.  R.,  ob- 
serves upon  this,  that  the  case  thus  modified  is  not  so  strong  a  one  as  it  appears  from  Mr. 
Brown's  report  of  it ;  since  the  omission  of  the  word  "  such  "  "  left  an  opening  for  letting  in 
all  the  children."  His  Honor,  however,  puts  this  only  as  an  argument ;  observing,  in  oppo- 
sition to  it,  that  the  children  in  this  second  clause  must  be  considered  as  "  the  same  chil- 
dren "  as  were  spoken  of  in  the  first ;  and,  in  addition  to  this,  the  Editor  suggests,  that  the 
word  "  such  "  actually  occurring  again  in  R.  L.  within  two  lines,  though  omitted  in  the  report, 
totally  obyiates  the  argument,  andVenders  the  report  correct  in  substance. 

(4)  Lord  Eldon  C.  speaking  of  this  decision,  6  Yes.  608,  609,  says :  — 

"  The  words  '  if  there  should  be  but  one  child,'  upon  the  natural  construction,  must  mean 
one  child  left  at  the  death  of  the  survivor.  It  would  be  impossible  to  raise  an  ambiguity 
upon  that,  in  any  other  case  than  that  of  parent  and  child.  In  any  other  case,  the  answer 
would  be,  that  the  Court  had  no  right  to  say  otherwise  ;  for  the  money  would  have  been  ui 
the  hands  of  Lord  Gower  ;  and  no  trust  upon  it.  But  Lord  Thurlow  went  this  len^h,  that 
in  case  of  parent  and  child,  a  child  having  attained  the  age  of  twenty-one,  and  having  occa- 
sion for  a  portion,  though  dying  in  the  lives  of  the  parenU,  is  a  child  living  at  the  death  of 
the  survivor.  He  certainly  goes  that  length  upon  the  intention  ;  observing  that  the  words 
were  very  strong  and  difficult  to  manaee." 

And  again,  in  9  Yes.  436,  his  Lordship  says :  — 

"  In  Woodcock  v.  The  Duke  of  Dorset,  the  construction  comprehending  children  who  died 
was  very  difficult,  for  there  was  not  only  the  condition  of  leaving  children,  but  it  was  ex- 

Sressed  to  be  for  maintenance  of  '  such  child  or  children,'  and  to  pay  to  <  suich  child  or  chil- 
ren,'  not  any  children.  The  contract  was,  not  only  between  the  authors  of  the  settlement, 
but  between  those  who  were  to  uke  under  the  settlement ;  and  the  brother  had  a  right  to 
say,  that,  if  the  words  were  to  be  considered  in  their  natural  and  obvious  meaning,  he  had 
nothing  to  do  with  the  question  between  the  authors  of  the  settlement  and  the  representatives 
of  the  other  child  •,  but,  betas  a  contract  fur,  as  well  as  against  him,  he  was  entitled  to  the 
whole.  But  Lord  Thurlow  thought  upon  the  whole  that  was  not  the  meaning,  and  that  upon 
the  intention,  those  words  were  not  sufficient  to  confine  it  to  the  surviving  child.  No  com- 
ment from  Lord  Thurlow  himself  can  support  that  decision  upon  any  other  ground.  In 
Hope  D.  Lord  Glifden,  I  followed  that  decision,  and  others,  though  upon  difi^rent  words 
turning  upon  the  same  principle,  in  giving  a  laree  construction  to  words  for  the  benefit  of 
the  ehildfen  to  be  provided  for.  I  do  not  deny  that  it  appeared  to  me,  there  had  been  in 
these  cases  a  considerable  strain  upon  language." 
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was,  to  provide  for  the  issue  of  the  marriage,  not  to  give  anything  to  Lord 
Gower ;  if  the  literal  construction  was  the  true  one,  and  both  the  children 
had  died  in  the  lifetime  of  the  mother,  Lord  Gower  would  have  kept 
the  money,  which  was  part  of  it  the  property  of  Lady  Frances,  and  not 
have  been  bound  to  pay  it  to  any  body. 

Mr.  Mansfield,  and  Mr.  Partington,  for  the  defendant,  the  Duke  of 
Dorset. 

By  the  terms  of  the  deed,  unless  Lord  John  and  Lady  Frances  lefl  issue, 
the  payment  of  the  5000/.  could  never  arise ;  and  there  is  no  doubt  that 
parents  may  make  such  a  provision  ;  having  therefore  made  it,  it  cannot 
be  varied.     Wingrave  v.  Pafgrave,  I  Wms.  401. 

Lord  Chancellor.  It  is  impossible  to  say  that  parents  may  not  make 
a  provision  for  children  which  depends  upon  their  surviving  them,  but  this 
is  a  different  case ;  here  the  contingency  would  be  iu  favor  of  Lord  Gower. 
So  that  the  construction  would  be,  that  the  Lady  being  entitled  to  5000/. 
it  was  to  be  given  to  Lord  Gower,  subject  to  the  contingency  of  her  and 
her  husband  having  children  who  should  survive  them.  It  is  impossible 
it  could  be  intended  that  Lord  Gower  should  take  in  the  event  that 
a  young  woman  of  twenty  should  survive  her  children.  There  *is[*571] 
no  word  used  to  exclude  Lady  Thanet  but  the  word  suck,  upon 
which  it  might  have  been  contended,  that  the  property  should  not  vest 
unless  the  children  were  infants  at  the  decease  of  the  survivor.  Though 
the  words  are  strong  and  difficult  to  manage,  the  intention  (4)  of  the  set- 
tlement is  the  truth  and  honor  of  the  (4)  case,  (a) 

On  the  24th  May,  1792,  Lord  Chancellor  decreed  for  the  plaintiff 
according  to  the  prayer  of  his  bill. 

(4)  See  note  (4)  preceding  page. 

(a)  If  a  settlement  "  clearly  and  unequivocally  makes  the  right  of  the  child  to  a  provision 
depend  upon  its  surTiving  (lOth,  or  either  of  its  parents,  a  court  of  equity  has  no  authority  to 
control  that  disposition,"  per  Sir  W.  Grant,  3  Ves.  &  Bea.  85  ;  Wingrave  r.  Pal^rave,  1  P. 
W.  401 ;  Hotchkin  v.  Humphrey,  2  Mad.  Rep.  65.  But  the  Court,  considering  it  as  a  hard 
thing  to  impute  to  a  father,  that  he  should  mean,  that  where  a  child  has  attained  twenty-one, 
or  come  to  marriageable  years,  and  formed  a  family  ;  yet  becau{te  that  child  dies  in  his  life, 
its  descendants  should  be  left  destitute ;  and  feeling  that  not  to  be  a  probable  intention  in  the 
parent,  has  frequentljr  *'  struggled  with  language,"  and  put  a  construction  upon  words,  which 
they  would  not  bear  in  the  case  of  a  stranger,  upon  a  matter  of  contract,  without  any  mix- 
ture of  parental  feeling.  Accordingly,  in  the  present  and  many  other  cases,  the  Court  has 
leant  strongl]^  towards  that  construction  which  gives  a  vested  interest  to  a  child,  when  that 
child  stands  in  need  of  a  provision.  Emperor  v.  Rolfe,  1  Ves.  208  ;  Cholmondeley  r.  Mey- 
rick,  1  Elden,  77 ;  Rooke  v.  Rooke,  2  Eden,  8  ;  Reynous  v.  Jeffreys,  ib.  365,  and  upon  appeal 
6  Bro.  P.  C.  ed.  Toml.  398  ;  Randall  v.  Metcalf,  3  Bro.  P.  C.  cd.  Toml.  318  ;  Willis  v. 
Willis,  3  Ves.  51  ;  Hope  v.  Lord  Clifden,  6  Ves.  499  ;  Schenck  v,  Leigh,  9  Ves.  300  ;  Powia 
V.  Burdett,  ib.  428  :  King  v.  Hake,  ib.  438;  Bayard  v.  Smith,  14  Ves.  470  ;  Howgrave  v. 
earlier,  3  Vea.  &  Bea.  79 ;  S.  C.  Coop.  Rep.  66.  —  Eden, 
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HiBBEBT  and  Others  i;.   Rolleston  and  Others,  Assignees  of 
Margetson,  a  Bankrupt. 

Lincoln's-lDD-Hall,  9th  Dec.  1790.  24th  May,  1793. 

(Reg.  Lib.  1791.  A.  fol.  308.) 

A  bill  of  sale  of  a  ship  was  made  as  a  collateral  security,  and  the  papers,  &c.  deJiTered,  hat 
there  was  no  recital  in  the  hill  of  sale,  of  the  registry  (pursuant  to  act  26  Gieo.  3,  c.  60). 
This  cannot  be  supplied  against  assignees  of  a  bankrupt:  and  bill  for  that  porpose 
dismissed.  (1)  (a) 

Maroetson,  the  bankrupt,  being  possessed  of  two  bills  of  exchange 
drawn  by  him,  on,  and  accepted  by,  Messrs.  Dowson  6l  Atkinson,  applied 

(1)  It  has  been  long  quite  settled,  that  if  the  requisites  in  the  Navigation  of  Ship  Registry 
Acts  have  not  been  complied  with,  the  assertion  of  any  equitable  right  or  title  to  the  Tessel 
will  be  utterly  nnsTailing.  The  policy  of  those  sUtutes  tnroughout,  was,  to  render  all  con- 
tracU  or  assignmcnu  **  void,  to  all  intents  and  purposes,"  if  the  terms  thereby  prescribed 
were  omitted ;  but  as  the  jtrincipal  case  occasioned  some  doubts  as  to  the  law  heinsf 
tufficiciently  explicit  on  this  head,  they  were  removed  about  two  years  afterwards  by  a 
dauM  in  the  34  Geo.  3,  ch.  63,  s.  14  ;  Tide  6  Ves.  742,  &c. ;  3  Mierivale,  332,  333.  ia 
confirmation  of  the  doctrine  as  above  stated,  with  various  observations  interspersed  vpoa 
the  principal  case,  see  Curtis  v.  Perry,  6  Ves.  739,  et  sea.  ;  Mestaer  v.  Gillespie, 
1 1  Ves.  621,  et  seq.,  more  especially  625,  626,  63d,  643,  644,  and  Dizoo  v.  Ewait.  3  Meriv. 
322,  et  seq. ;  which  comprehends  various  other  authorities,  and  evidences  the  rule  to  be  «a 
follows  :  that  a  bill  of  sale  of  a  ship  at  sea  passes  the  absolute  property,  subject  to  be  de- 
vested, in  the  event  of  the  requisites  prescribed  by  the  acts  not  being  complied  with  after  the 
vessel's  return.     ^  See  post,  676,  note  (a).  ^     See  further,  in  particular,  Thomson  v.  Leaka, 

I  Madd.  Rep.  39,  395,  et  seq.  with  the  MS.  cases  cited  ibid.  399,  400.  showing  that  iha 
Court  will  not  interfere  in  such  instances,  even  where  the  other  parties  have  been  ^ilty  of 
fraud  ;  which  point  did  not  seem  quite  settled  in  the  prior  case  of  Mestaer  v.  Gillespie, 

II  Ves.  639,  640.  ^  See  the  cases  cited  in  note  (a),  to  3  Kent  (6th  edit.)  147,  with  the  ref. 
erence  to  the  late  English  statutes  upon  this  subject.  Respecting  the  custom-house  docu- 
ments, see  ib.  p.  139,  et  seq.  y 

(a)  In  Weston  v.  Penniman,  1  Mason.  317,  it  is  said  to  be  very  tme,  that  a  bill  of  sale  ia 
necessary  to  transfer  the  title  of  a  ship,  "  but  this  does  not  depend  upon  any  enactment  jw- 
culiar  lo  the  municipal  law  |of  the  United  States],  but  grows  out  of  the  general  maritime 
law,  which  requires  such  a  document  as  the  proper  muniment  of  ihe  title  oi  the  ship.  The 
Sisters,  5  Rob.  133.  To  entitle  ships  to  be  re^stered.  and  to  be  deem^  ships  of  the  United 
Slates,  with  the  privile^s  and  exemptions  olsuch  snips,  it  is  necessaiy,  that  the  transfer 
should  be  made  according  to  the  form  prescribed  in  the  registry  acts ;  that  is  to  say^  that  it 
should  be  by  some  instrument  in  writing,  which  shall  recite  at  lenffth  the  certificate  of 
rei^istry  ;  but  the  acts  do  not  declare  any  other  transfer  void  and  illeaal,  but  simply  deny  to 
ships  transferred  in  any  other  manner  the  privileges  of  ships  of  the  United  States,  and  deem 
them  alien  or  foreign  ships.  In  this  respect  the  acts  [of  the  United  States]  difier  from  the 
£nff1ish  registry  acts,  which  declare,  that  all  transfers,  or  agreements  for  transfers,  made 
without  reciting  the  certificate  of  registry  at  length  in  the  bill  or  instrument  of  sale  or  agree- 
ment for  transfer,  shall  be  utterly  void  to  all  intents  and  purposes  whatsoever."  Again,  ia 
La  Jeunc  EugenUy  2  Mason,  435,  it  is  said,  that  "  it  is  well  koown^  that  a  bill  of  sale  is  the 
universal  instrument,  to  which  courts  of  admiralty  look  to  establish  the  legal  interest  ia 
ships.  See  The  Donna  Marianne,  1  Dodson,  91,  92  ;  Abbott  on  Shipping,  by  Shee,  1 ;  Ohl. 
9.  Eagle  Ins.  Co.  4  Mason.  390. 

In  tne  Prize  Court,  the  ownership  of  a  vessel  must  be  decided  by  the  bill  of  sale.  The 
San  Jose  Indiaoo,  2  Gallison,  234.  See  the  Welvaart,  1  Rob.  122.  See  further,  on  the  subject 
of  the  necessity  of  a  bill  of  sale  in  the  transfer  of  the  title  to  ships,  Abbott  on  Shipping 
(by  Story,  1829),  p.  1,  and  note  (t),  and  the  cases  there  cited,  with  the  remarks  of  the  learned 
Editor  thereon  ;  Ex  parte  Halket,  19  Ves.  474 ;  3  Kent  (5th  edit.),  130,  131. 

But  in  a  late  case,  in  MassachusetU,  it  has  been  directly  held,  that  at  common  law  no  bill 
of  sale  is  necessary  to  transfer  the  property  in  a  ship.  Bixby  v.  Franklin  Ins.  Co.  8  Pick. 
86.  In  that  case,  the  Court  say, "  We  ao  not  find,  that  a  bill  of  sale  or  other  instrument  in 
writing  or  under  seal,  is  essential  to  the  transfer  of  a  ship,  more  than  of  any  other  chattel. 
Such  a  document  may  be  required  in  the  admiralty  courts  ;  but  we  are  not  aware  that  the 
principle  has  has  been  introduced  into  the  common  law.  The  cases  of  Lamb  v.  Dnrant 
[12  Mass.  54],  and  Taggard  v,  Loring  [16  Mass.  836],  in  our  own  reporta,  establish  a  con- 
trary doctrine.  We  think  a  bargain,  a  consideration  paid,  and  a  delivery,  will  pass  the  prop- 
erty from  one  to  another,  in  a  snip  or  other  vessel.  Inoonveniencies  may  arise  in  foreign 
eouatries,  and  in  the  custom-honse,  from  the  want  of  a  bill  of  sale ;  but  the  transfer  is  ccwd 
between  the  parties.*'  See  also  Windover  e.  Hogeboom,  7  Johns.  308 :  Portland  Bank  a. 
Staeey,  4  Mass.  663 ;  Wheeler  e.  Sumner,  4  Mason,  183 ;  3  Kent  (6th  edit.),  130, 181. 
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to  the  plaintiffs  to  discount  them,  which  the  plaintiff  did,  and  paid  Mar- 
getaon  the  value  of  the  two  bills,  afler  deducting  the  proper  discount  for 
the  time  they  had  to  run,  and  Margetson  indorsed  the  bills  to  the  plain- 
tiff, fiefore  the  bills  became  payable,  Dowson  and  Atkinson  stopped  pay- 
ment,  and  Margetson  gave  notice  thereof  to  the  plaintifi ;  and  it  being  usual 
among  merchants  negotiating  bills  in  such  cases,  to  take  up  the  bills  or 
give  security  for  the  payment  of  them,  Margetson  applied  to  the  plaintiff 
and  requested  them  to  accept  of  his  promissory  notes  for  the  sum  pf  2000/. 
payable  at  three  months,  in  lieu  of  the  said  bills;  but  plaintiff  object- 
ing to  accept  the  same  without  further  security,  and  Margetson  being  at 
that  same  time  sole  owner  of  a  ship  called  The  Commerce  then  upon  her 
home  from  foreign  parts,  he,  by  way  of  further  security  for  the  payment  of 
the  2000/.,  offered  to  assign  the  ship  to  the  plainti^,  and  the  plaintiffs 
agreed  to  accept  such  promissory  note  and  assignment  of  the  ship,  and  to 
give  up  the  two  bills  of  exchange. 

In  consequence  of  the  agreement,  on  21st  June,  1788,  the  plaintifis 
gave  up  the  bills  of  exchange,  and  Margetson  gave  them  a  promissory  note, 
bearing  date  the  said  21st  of  June,  payable  to  plaintiffe,  or  th^ir  order, 
three  months  after  date,  and  also  executed  and  delivered  to  the  plaintiffs, 
a  deed-poll,  or  bill  of  sale,  of  the  same  date,  whereby  he,  in 
consideration  of  the  said  sum  of  *2000/.  assigned  the  said  ship,  then  [*572] 
on  a  voyage  to  Jamaica  and  back,  with  its  mast,  &c.,  to  hold  to 
the  plaintiffs  to  their  own  use,  and  covenanted  that  he  had  full  authority 
to  sell  the  premises,  and  that  the  same  should  remain  to  plaintiffs,  free 
from  all  former  bargains,  sales,  and  incumbrances ;  Margetson  at  the  same 
time  deposited  with  plaintiffs  the  grand  bill  of  sale,  and  a  policy  of  insur- 
ance which  had  been  effected  on  the  ship  on  her  passage  to  and  from 
Jamaica,  and  the  plaintiffs  signed  a  memorandum  in  writing,  acknowledg- 
ing the  receipt  thereof,  and  promising  to  return  the  same  on  payment  of 
the  promissory  notes.  The  ship  being  at  the  time  of  the  sale  on  a  foreign 
voyage,  no  actual  possession  could  be  given.  About  the  18th  of  July, 
1788,  a  commission  of  bankruptcy  issued  against  Margetson,  and  the  de- 
fendants were  chosen  assignees,  and  about  the  22d  of  November  the  ship 
arriving  in  England,  the  plaintiffs  took  possession  by  sending  a  person  on 
board  her  for  that  purpose,  and  the  defendants  also  took  possession  of  her 
by  sending  a  person  on  board,  and  the  plaintiffs  and  defendants  both  con- 
tinued to  hold  such  possession  till  the  ship  was  sold  as  afler mentioned. 

By  an  act  of  Parliament,  passed  in  the  26th  year  of  the  reign  of  his 
present  Majesty  [ch.  60],  entitled  f  "An  act  for  the  further  increase 
and  encouragement  of  shipping  and  navigation,"  it  is  (among  other  things) 
enacted,  that  when  and  so  off  en  as  the  property  in  any  ship  or  vessel 
belonging  to  any  of  His  Majesty's  subjects  shall  be  transferred  to  any  other 
or  others  of  his  Majesty's  subjects,  in  whole  or  in  part,  the  certificate  of 
the  registry  of  such  ship  or  vessel  shall  be  truly  and  accurately  recited,  in 
words  at  length,  in  the  bill  or  other  instrument  of  sale  thereof,  and  that 
otherwise  such  bill  of  sale  shall  be  utterly  null  and  void  to  all  intents  and 
purposes. 

In  the  bill  of  sale  or  assignment  of  the  ship  Commerce,  executed  by 
Margetson  the  bankrupt,  to  the  plaintiffs,  there  was  no  recital  of  the  regis- 
try of  the  ship,  pursuant  to  the  direction  of  the  clause  in  the  act ;.  but  the 
plaintiffs  conceiving  that,  though  the  bill  of  sale  was  informal,  yet  as  the 

t  Sm  a  fnU  hbtory  of  this  act  of  Parliament,  and  ito  policy,  in  Mr.  Reeves's  "  History  of 
the  Law  <^  Shipping  and  Navigation,"  c.  6,  p.  410,  especiaUy  from  p.  466. 
TOL.  III.  60 


474  HlBBERT   V.    ROLLESTON.  [1792. 

ship  and  her  papers  were  intended  to  be  pledged  by  Margetson  to  them, 
and  that  they  were  entitled  to  have  the  sura  of  2000/.  paid  to  them,  or 
to  have  a  valid  bill  of  sale  executed  to  them,  applied  to  the  defend- 
[*573]  ants  for  that  ^purpose,  but  the  defendants  refused,  and  in  Hilary 
term,  1789,  commenced  an  action  of  trover  in  the  King's  Bench, 
against  the  plaintiffs,  for  the  recovery  of  the  value  of  the  ship;  and  the 
plaintiffs  having  pleaded  the  general  issue,  the  cause  was  tried  by  a  special 
jury,  at  the  sittings  in  London  afler  the  said  term,  when  a  verdict  was 
found  for  the  plaintiffs  (at  law)  subject  to  the  opinion  of  the  Court  upon  a 
eise  reserved 

The  case  stood  for  argument  in  the  course  of  the  following  Easter  term, 
when  it  appearing  that  both  parties  were  in  possession  of  the  ship,  the  Court 
did  not  think  fit  to  proceed  to  the  decision  of  the  question,  and  the  case 
was  altered  by  rule  of  Court,  by  stating  that  the  defendants  (at  law),  on 
the  arrival  of  the  ship,  took,  and  entered  into  possession  of  her ;  and 
by  a  subsequent  rule  of  Court,  it  was  ordered  that  the  ship  should  be  sold, 
and  the  money  arising  from  the  sale,  to  be  laid  out  in  the  names  of  Rol- 
leston,  one  of  the  plaintiffs  in  the  said  cause,  and  plaintiff  Hibbert,  and 
the  same  is  now  standing  in  their  names. 

The  case  was  afterwards,  in  Trinity  and  Michaelmas  terms,  1769, 
argued  in  the  Court  of  King's  Bench,  t  when  the  Court  gave  judgment  for 
the  plaintiffs,  considering  the  bill  of  sale  null  and  void,  by  reason  of  the 
said  act  of  Parliament. 

The  present  bill  was  filed  in  Hilary  term,  1790,  by  the  plainlifis,  who 
had  been  defendants  at  law,  insisting  that,  although  they  could  not  make 
a  good  defence  at  law,  by  reason  of  the  act  of  Parliament,  they  had  io 
equity  a  good  right  to  hold  the  ship  as  a  security  for  the  money  made  paya- 
ble by  the  promissory  note  ;  and  that  Margetson,  if  he  had  not  become  a 
bankrupt,  would  in  equity  have  been  bound  to  have  made  a  valid  assign* 
ment  of  the  ship  to  them,  or  to  have  paid  the  money,  and  that  the  defend- 
ants, as  his  assignees,  were  bound  to  do  what  the  bankrupt  must  have  done. 
The  bill  therefore  prayed  that  Rolleston  might  be  decreed  to  join  with  the 
plaintiff  Hibbert,  in  the  transfer  of  the  money  produced  by  the  sale  of  the 
ship  to  the  plaintifl&,  &c. 

The  cause  was  heard  on  the  9th  of  December,  1790,  when 
[•574]     ♦Mr.   Mitford,  Mr.    Graham,  and   Mr.  Steele,  argued  for  the 
plaintiffs. 

It  is  admitted,  by  the  answer,  that  it  was  agreed  between  the  parties  that 
this  ship  would  be  a  security.  It  did  not  rest  in  agreement,  for  the  instruments 
were  deposited  on  the  making  of  the  bill  of  sale.  The  act  of  Parliament 
of  the  26  Geo.  3,  if  anything,  must  vary  this  from  the  common  case  of  an 
engagement  to  mortgage,  which  must  be  carried  into  execution.  There 
are  many  cases  where  this  Court  executes  agreements,  although  the  in* 
fltrument  made  use  of  is  invalid;  and  where  the  instrument  is  not  good  as 
a  legal  mortgage,  yet  it  shall  be  good  as  an  equitable  lien. 

In  the  case  of  Burgh  v.  Francis,  cited  1  Wma.  279,  there  was  a  defec- 
tive mortgage  in  fee  for  500/.,  being  by  feoffment  without  livery ;  the  estate 
was  held  in  equity  to  be  specifically  bound  by  the  mortgage. 

So  in  Tai^lor  v.  Wheeler,  2  Vern.  564  [S.  C.  cited  2  Vem.  610],  a 
mortgage  was  made  of  a  copyhold  estate  which  was  not  surrendered  in 
time,  it  was  decreed  that  the  mortgage,  though  void  at  law,  was  an  equitable 

t  See  3  Term  ReporU,  406,  and  Reeves,  o.  §.  499,  for  the  Brgvments  used  at  tbe  bar,  and 
by  the  Court  at  large. 
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liea  on  the  copyhold  estate,  and  was  aided  against  the  assignees  of  a 
bankrupt. 

In  Dale  v.  Smithwick^  2  Vern.  150.  It  was  a  warrant  of  attorney  to 
confess  judgment  in  ejectment.  The  security  was  defective,  but  held  a 
good  agreement  in  equity. 

Upon  the  principle  that  the  assignees  stand  in  the  same  situation  as  the 
bankrupt  himself,  the  plaintifT  would  be  entitled  to  the  decree  of  this  Court 
for  a  perfect  conveyance  of  the  ship,  if  it  remained  in  specie,  and  also  we 
are  entitled  to  an  account  of  the  produce  of  the  ship,  it  having  been  sold 
under  the  rule  of  the  Court  of  King's  Bench. 

The  bill  of  sale  was  intended  to  convey  the  property.  If  it  had  been 
barely  deposited,  that  would  have  been  sufficient.  Russel  v.  Russcl  (ante, 
vol.  i.  p.  269).  The  effect  of  the  act  done  must  be  according  to  the  con- 
tract of  the  parties. 

*Here  the  parties  had  it  in  their  power  to  do  the  act  effectually,  [*575] 
but  did  it  improperly ;  but  it  was  done  for  a  valuable  consideration, 
and  there  was  no  mala  fides  in  the  transaction ;  therefore  it  comes  within 
the  common  rule  of  a  court  of  equity. 

It  may  be  argued,  that  here  is  a  reason  for  a  court  of  equity  not  inter- 
fering, arising  from  the  policy  of  the  statute  which  declares  the  bill  of 
sale  to  be  void. 

But  in  the  statutes  of  Elizabeth,  restraining  leases  of  ecclesiastical 
persons,  leases,  other  than  such  as  the  statute  allows,  are  decreed  to  be 
void  to  ail  intents  and  purposes ;  yet  it  is  held,  that  those  words  shall  not 
extend  beyond  the  particular  object  of  the  act,  viz.  the  disherison  of  suc- 
cessors ;  for  it  is  said,  3  Bacon  Abr.  tit.  Leases,  that  that  act  will  not 
enable  a  bishop  to  defeat  his  own  act. 

We  admit  that  the  Court  of  King's  Bench  did  right  in  an  action  of 
trover,  for  they  must  have  determined  that  the  property  was  transferred ; 
but  a  court  of  equity  acts  in  personam,  and  supplies  defects  by  directing 
the  legal  transfer. 

Where  contracts  are  entered  into,  as  bargain  and  sale  without  enroll- 
ment, the  Court  will  effect  the  contract. 

When  the  objects  of  the  act  are  considered,  there  will  appear  to  be  no 
objection  arise  against  our  demand. 

If  a  ship  was  taken  in  execution  and  sold,  if  this  act  is  to  be  construed 
with  such  strictness  as  the  Court  of  King's  Bench  supposed,  it  would 
much  embarrass  the  transfer  of  this  sort  of  property.  If  a  ship  was  taken 
in  execution,  and  sold  by  the  sheriff,  the  purchaser  must  come  here  for 
the  execution  of  a  proper  bill  of  sale. 

In  Robinson  v.  Bland,  Burr.  1077,  the  Court  held,  that  a  note  given 
for  money  lost  at  play  could  not  be  recovered  as  such,  but  that  the  money 
might,  as  the  security  only  was  void. 

The  sole  question  is,  as  to  the  construction  of  this  act,  in  this  Court. 
The  rule  here  is,  that,  if  the  instrument  is  fair,  and  cannot  operate 
one  way,  but  can  another,  it  shall  be  taken  as  it  can  •operate.  [•576] 
Thus  a  feoffment  may  be  considered  as  a  covenant  to  stand  seised  ; 
a  lease  and  release  conveying  a  term  of  years,  held  to  operate  as  a  proper 
conveyance.  The  deposit  of  the  muniments  here  amounted  to  a  contract 
to  do  sufficient  acts.  We  have  a  lien  upon  the  documents,  and  are  en- 
titled to  the  same  relief  as  if  there  had  been  no  recovery  in  the  action  of 
trover. 

Mr.  Solicitor-General,  Mr,  Mansfield,  and  Mr.  Cox,  for  the  defendants. 

The  argument  from  the  statute  of  Elizabeth  is  an  argument  at  law. 
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The  conveyance,  in  the  present  case,  mast  be  taken  as  a  Toid  conTCj- 
ance. 

Granting  that  where  there  is  an  intent  to  make  a  good  conTeyance,  a 
court  of  equity  will  compel  a  party  who  is  competent  to  do  so,  yet  it  can- 
not where  an  act  of  Parliament  stands  in  the  way. 

This  case  is  more  like  the  cases  in  the  annuity  acts  than  those  put  by 
the  counsel  for  the  plaintiffs. 

Where  there  is  a  void  grant  of  an  annuity,  it  never  has  been  thought 
that  there  was  any  remedy  in  this  Court ;  though,  if  the  whole  trans- 
action was  undone,  the  party  might  recover  back  the  money.  Shove  v. 
Webb,  1  Term  Rep.  732. 

Mr.  Biitfard,  in  reply. 

Here  the  contract  is  established  independent  of  the  bill  of  sale : 
the  case  of  Taylor  v.  Wlueler  decides,  that  the  imperfect  execution 
of  the  contract  will  not  invalidate  the  equity  arising  from  an  agreement. 

Lord  Chancellor  (at  the  hearing)  expressed  great  doubts  as  to  the 
construction  of  the  act,  (2)  and  ordered  the  cause  to  stand  over ;  and,  on 
the  24th  of  May,  1792,  ordered  the  bill  to  stand 

Dismissed  without  costs.  (3)  (a) 

(2)  A  clause  was  introduced  soon  afterwards,  into  the  act  34  Geo.  6,  c.  68  (s.  14),  to  obvi- 
ate these  doubts.    See  note  ( i ),  antea,  with  the  references. 

(3)  Lord  Kedesdale's  notes  state,  that  Lord  Thurlow  decided  this  case  by  analogy  to  the 
decisions  on  the  Annuity  Act ;  that  the  statute  bavins  made  the  bill  of  sale  "  void  to  all 
intents  and  purposes,"  the  Court  must  not  only  reject  the  admission  of  such  instrument  aa 
evidence  of  the  contract,  but  consider  the  policy  of  the  law  as  obligatonr  to  an  entire  avoid- 
ance  of  the  transaction.  See  to  the  same  effect  per  Lord  Eldon  C.  6  Yes.  745,  et  vH  svpra 
in  note  (I). 

(a)  The  law  is  well  settled,  that  the  delivery  of  a  deed  of  transfer  of  a  ship,  at  sea,  passes 
the  title  to  the  vendee,  subject  only  to  be  defeated  by  his  neeligence  in  not  talung  possession 
of  her  within  a  reasonable  lime  after  her  return  to  port.  Brinley  v.  Sprinir,  7  Green).  241  ; 
Joy  9.  Sears,  9  Pick.  4 ;  Gardner  o.  Howland,  2  Pick.  602 ;  Tucker  v.  Buffinton,  15  Mass. 

477  ;  Badlam  v.  Tucker,  1  Pick.  389  ;  Turner  v.  Coolidge,  2  Metcalf,  350  ;  Putnam  v.  Dutch, 
8  Mass.  237 ;  Lamb  v,  Durant,  12  Mass.  64  ;  Carter  9.  Willard,  19  Pick.  9 ;  3  Kent  (6th 
edit.),  132,  133. 

The  same  principle  applies  to  all  other  chattels  in  the  same  situation.  Pratt  o.  Parkman, 
24  Pick.  46,  47 ;  Gallop  v.  Newman,  7  Pick.  283. 


][*677]   ♦Lady  Margaret  Pordtce  v.  Willis  and  OtherSy  his 

Assignees.  (1) 

bih  and  9th  Feb.  1701.    34th  May,  1799. 

(No  Entry.) 

Parol  evidence  not  admissible  to  raise  an  equity,  that  a  pension  granted  by  the  Crown  to  the 
defendant,  was  in  trust  for  the  plaintiff,  against  the  oath  of  the  defendant  in  his  answer.  (1) 

On  the  grant  of  a  pension  to  A.  without  ois  knowledge  or  consent.  Parol  evidence  rejectea 
to  show  that  A.  was  intended  a  trustee  for  B.,  who  was  a  feme  covert.  SeatB,  if  A.  had 
permitted  his  name  to  be  so  used  ;  and  that  might  have  been  proved  by  parol. 

This  bill  prayed  that  the  defendant  Willis  might  be  declared  to  be  a 
trustee  of  the  pension  of  150/.  in  the  bill  mentioned  for  the  plaintiff, 

(1)  The  Editor  thinks  it  may  be  acceptable  to  subjoin  a  copy  of  Sir  J.  Simepa*s  MS.  note 
of  this  case,  which  seems  to  afford  some  particulars  unnoticed  by  Mr.  Brown :  — 
FoBoycB  V.  Willis.    (In  Chan.  Hil.  T.  1791.) 

Mr.  Atkinson  J  during  the  administration  of  Lord  North,  had  procured  a  pension  of  150/.  a 
year,  for  the  plaintiff,  Lady  Margarot  Fordyce,  as  she  alleged,  she  being  marhed.    It  was 
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and  that  he  might  be'  directed  to  execute  a  declaration  of  trust  thereof 
accordingly,  and  likewise  a  power  of  attorney,  to  authorize  the  plaintiff 
to  receive  the  arrears  and  growing  payments  thereof,  and  to  deli?er  up 
the  grant  or  warrant  of  the  said  pension. 

For  this  purpose  the  bill  stated,  that,  in  the  beginning  of  the  year  1782, 
application  was  made  to  government  for  a  grant  of  a  pension  for  the 
plaintiff,  and  that  government  agreed  to  grant  her  a  pension  of  150/.  per 
annum,  but  that  the  plaintiff,  being  at  that  time  a  married  woman,  and 
living  separate  from  her  husband,  it  was  necessary  the  grant  should  be  to 
some  person  in  trust  for  her  :  that  Richard  Atkinson,  deceased,  had  the 
management  of  all  the  plaintiff's  money  concerns,  and  proposed  that 
Richard  Willis  (father  of  the  defendant,  James  Willis),  should  be  such 

ffitinted  in  the  name  of  the  defendant,  Willis,  without  any  trust  declared  upon  it,  during  the 
King's  pleasure.  Willis  had  never  been  applied  to  for  permission  to  use  her  name,  nor,  as 
far  as  appeared,  knew  anything  of  it  until  after  the  death  of  Atkinson,  which  happened  in 
the  yenr  1785.  No  money  ever  had  been  paid  to  Willis  on  that  account,  nor  to  the  plaintiff 
specifically  on  that  account,  from  anything  appearing  in  the  cause,  although  she  had  drawa 
upon  and  received  monevs  of  Atkinson  on  a  general  account,  and  which  payments  were  said, 
but  not  proved,  to  have  been  made  on  account  of  the  pension. 

Atkinson  kept  possession  of  the  grant  to  the  time  of  his  death. 

Parol  evidence  was  offered  of  Mr.  Robinson,  then  secretary  of  Lord  North,  and  others,  to 
prove  that  Willis's  name  was  meant  to  be  used  in  trust  only.  It  was  said  also,  that  there 
was  evidence  that  Mr.  Willis  had  himself  admitted  it  was  a  trust,  but  none  was  read  to 
that  extent. 

The  parol  evidence  was  admitted  de  bene  esse,  but  the  arguments  proceeded  chiefly  upon 
the  admissibility  of  the  evidence  ;  the  effect  of  it  (supposing  it  admissible,  and  supposmg 
it  sufficient  evidence  of  his  Majesty's  intention,)  being  admitted  sufficient  to  raise  the  trust. 

Lloyd  for  defendant  argued  it  was  inadmissible  as  being  against  the  deed,  and  in  effect  to 
contradict  it ;  and  that  this  upon  all  principles  of  evidence  could  not  be,  although  where  such 
evidence  is  consistent  with  the  deed  it  may  be  admitted,  unless  excluded  by  statute,  as  in 
cases  upon  the  statute  of  frauds. 

Thus  at  common  law,  upon  a  fine  or  a  feoffment,  if  no  use  was  averred  by  deed  or  writing, 
parol  evidence  might  be  admitted  of  the  use  intended,  for  this  was  only  to  rebut  the  resulting 
use.  But  if  any  use  was  averred  as  to  the  feoffee  and  his  heirs,  &c.,  or  any  other  use,  parcu 
evidence  could  not  be  given  to  show  another  person  was  intended  to  take. 

So  before  the  statute  of  frauds,  parol  evidence  was  admissible  of  a  trust  of  land,  if  no  trust 
was  declared,  being  only  to  rebut  the  resulting  trust.  Since  that  statute  no  parol  evidence 
can  be  eiven  of  a  Trust,  though  resulting  trusts  are  saved  by  the  statute,  as  being  out  of  the 
mischief,  and  parol  evidence  may  be  aomiited  to  prove  a  fact  upon  which  the  trust  may 
result ;  as  upon  a  conveyance  to  A.  it  may  be  proved  that  B.  paia  the  consideration  money, 
or  that  B.  paid  the  fine  upon  a  lease  granted  to  A.  ;  the  trust  results  then  by  operation  of 
law,  just  as  it  does  upon  voluntary  conveyance,  where  he  who  conveys  declares  the  trust  upon 
part  of  the  estate  only,  or  declares  trusts  not  commensurate  with  his  interest,  in  which  caaea 
the  surplus  trust  results ;  and  these  are  the  only  two  species  of  resulting  trusts  lefl. 

In  Belasis  v.  Compton,  2  Vern.  294,  mortcagee  made  a  voluntary  assignment  of  his  mort- 
age, and  the  resulting  trust  was  repelled  by  parol  evidence,  to  show  the  assignee  was 
intended  the  benefit  of  it,  but  this  was  consistent  with  the  deed  ;  parol  evidence  could  not  be 
given  to  show  that  a  third  person  was  intended  to  take,  and  not  the  assignee,  which  is  the 
case  contended  for  here.  So  at  common  law,  and  before  the  statute  of  frauds^  parol  evidence 
inadmissible  to  contradict  or  explain  a  will  or  writing,  though  a  latent  ambiguity,  as  to  the 
person  or  thing  meant,  might  and  still  may  be  so  proved,  according  to  the  common  distinc- 
tion. 

Scott,  Solicitor-General,  and  Others,  contra.  —  That  this  case  was  not  affected  by  rules 
relating  to  the  trusts  of  land  ;  and  that  it  was  not  to  contradict  but  to  declare  the  purpose  of 
the  grant,  which  was  silent  as  to  the  trust. 

That  in  cases  of  repelling  a  resulting  trust,  or  of  a  will  or  instrument  procured  by  fraud, 
you  mav  give  parol  evidence  ;  and  that  in  the  latter  case  the  will  or  instrument  is  mediately 
changed  by  that  evidence,  thoueh  the  decision  immediatelv  goes  on  another  principle. 

Suppose  stock  transferred  vcuuntarily  by  A.  to  B.,  shall  not  the  creditors  prove  by  parol 
that  It  belones  to  A.  7 

And  that  tne  non-delivery  of  the  grant  to  Willis  was  a  circumstance  in  itself,  which  would 
let  in  the  evidence,  supposmg  it  otherwise  inadmissible,  inasmuch  as  the  right  was  not  com- 
plete in  Willis  till  the  grant  was  delivered  to  him. 

Lord  C.  agreed,  that  a  trust  may  be  declared  in  such  case  by  parol,  but  it  miist  be  by  con- 
tract hie  et  inde;  and  here  there  was  no  such  contract,  for  Willis  never  agreed  to  be  a  trustee ; 
and  that  his  present  opinion  was  to  dismiss  the  bill,  though  he  would  not  then  make  the 
order.  He  ooserved,  at  the  same  time,  that  the  evidence  was  of  such  a  nature  as  would  be 
extremely  dangerous  to  admit  of  the  royal  intention  on  such  a  grant,  and  might  be  perverted 
to  the  worst  purposes. 
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trustee ;  but  he  being  of  an  advanced  age,  it  was  afterwards  proposed  that 
the  name  of  the  defendant,  James  Willis,  should  be  inserted  in  the  grant, 
as  grantee  thereof,  and  that  his  name  was  so  inserted.  The  bill  then  set 
forth  a  warrant  for  a  pension  of  150/.,  dated  19th  March,  1782,  to  James 
Willis.  And  the  bill  further  stated,  that  such  grant  was  delivered  by  the 
officers  of  the  treasury  to  Richard  Atkinson,  in  whose  custody  it  contin- 
ued till  the  time  of  his  death,  and  was  never  delivered,  or  even  i-hown  to 
the  defendant  Willis  ;  that,  at  the  time  the  said  pension  was  so  granted  for 
the  benefit  of  the  plaintiff,  similar  pensions  of  150/.  per  annum  were 
granted  to  each  of  the  plaintiff's  sisters,  Lady  Ann  Lindsay  and  Lady 
Elizabeth  Lindsay;  and  that  her  said  two  sisters,  being  then  unmarried, 
the  pensions  were  granted  to  them  in  their  own  names ;  that  Richard  At- 
kinson died  in  1785,  and  that,  upon  his  death,  the  grant  of  the  pension 
w  IS  found  by  Robert  Mure,  Esq.  one  of  his  executors,  among  the  papers 
of  said  Richard  Atkinson,  intermixed  with  other  papers  relative  to  the 
money  concerns  of  the  plaintiff;  that  after  the  death  of  Atkinson, 
[*578]  the  defendant  Willis  was  requested  to  meet  Robert  Mure  and  *the 
plaintiff  at  plaintiff's  house,  to  settle  the  proper  mode  of  receiv- 
ing the  arrears  and  growing  payments  of  the  pension ;  when,  the  grant 
being  produced  by  the  said  Robert  Mure,  the  defendant  Willis  surrepti- 
tiously took  the  warrants,  and  refused  to  redeliver  the  same,  alleging 
(though  he  knew  the  same  to  be  untrue),  that  probably  the  warrant  was 
intended  for  himself,  as  Mr.  Atkinson  was  his  great  friend  ;  and  the  de> 
fendant  left  the  house,  and  took  with  him  the  warrant :  that  the  defendant 
Willis  afterwards  declined  insisting  on  the  grant  being  for  his  own  benefit, 
but  pretended,  if  he  was  a  trustee  for  any  person,  it  was  for  Atkinson, 
though  Robert  Mure,  the  executor  of  Atkinson,  disclaimed  the  same,  and 
declared  that  the  plaintiff  alone  was  entitled  to  it ;  that  no  application 
had  been  made  by  Willis  for  such  pension,  nor  had  he  ever  received  any 
payments  on  account  thereof:  that  a  meeting  was  proposed  between  the 
plaintiff,  the  defendant  Willis,  and  other  persons  acquainted  with  the 
transactions,  which  Willis,  at  first,  promised  to  attend,  but  which  he 
afterwards  declined  :  that  a  commission  of  bankrupt  was  issued  against 
the  defendant  Willis,  3d  of  November,  1788,  and  the  other  defendants 
were  chosen  assignees  :  the  plaintiff,  therefore,  charged  that  the  defendant 
Willis's  name  was  used  only  as  a  trustee  for  her ;  and,  among  other  things, 
she  charged,  that  Atkinson  kept  an  account  of  the  fortune  to  which  the 
plaintiff  was  entitled,  and  that  an  account  thereof  was  found  among  his 
papers  after  his  decease  ;  and  that  the  article,  *'  pensions,  300/."  mentioned 
in  the  paper  in  the  schedule  to  the  bill,  alluded  to  the  aforesaid  pension  of 
150/.,  together  with  another  pension  of  150/.  granted  to  the  plaintiff,  on 
certain  revenues  in  Scotland,  and  which  make  up  the  sum  of  300/.,  and 
is  a  proof  that  the  grant  of  the  said  pension  was  intended  by  R.  Atkinson 
for  the  plaintiff. 

The  defendant  Willis,  by  his  answer,  said,  that  he  could  not  set  forth 
why  his  name  was  made  use  of  in  the  grant,  save  that  he  believed,  from 
the  action  and  conversation  of  Atkinson,  that  his,  the  defendant's  name, 
was  inserted  in  said  grant  for  his  benefit,  and  not  in  trust  for  the  plaintiff; 
and  that,  about  twelve  months  after  the  date  of  the  grant,  Atkinson  gave 
the  same  to  the  defendant,  and  said,  there  was  something  for  him,  and 

desired  him  to  go  to  the  treasury  and  receive  the  same,  or  used 
[*579]  words  to  that  effect ;  that  he  thereupon  cast  his  eye  over  *the 

grant,  and  thanked  Atkinson  for  it,  he  having  promised  the  defend- 
ant to  use  his  interest  with  administration  to  procure  something  for  him ; 
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and  the  defendant  did  therefore  think  that  the  grant  had  been  obtained  by 
Atkinson  for  the  defendant's  own  benefit ;  and  the  defendant  was  con- 
firmed in  that  belief,  as  Atkinson  had  not,  either  before  or  since  the  said 
grant,  obtained  any  pension  or  emolument  for  the  defendant ;  that,  upon 
his  receiving  the  grant,  he  went  to  the  treasury,  where  he  was  informed 
the  grant  had  not  been  registered,  and  therefore  the  pension  could  not  be 
paid  ;  that  he  thereupon  waited  on  Atkinson,  who  desired  the  defendant 
would  give  him  back  the  grant,,  and  he  would  get  it  registered,  and  that 
he  never  afterwards  received  back  the  grant  from  Atkinson.  He  said, 
the  first  time  he  heard  of  said  grant  was  from  Atkinson,  as  aforesaid ; 
and  that  Atkinson  never  did,  to  the  best  of  his  recollection  or  belief,  give 
him  any  intimation  that  his  name  was  used  in  the  grant  as  a  trustee  for 
any  person,  or  require  the  defendant  to  execute  any  letter  of  attorney  to 
enable  any  other  person  to  receive  the  same.  He  admitted  that  similar 
pensions  had  been  granted  to  the  plaintiff's  sisters  in  their  own  names, 
and  that  the  grant  was  found  by  Mure  among  Atkinson's  papers.  He 
admitted  the  meeting  at  plaintiff's  house,  but  said  it  was  for  the  purpose 
of  having  an  explanation  relative  to  plaintiff's  claim  of  the  pension  ;  that 
Mure  produced  the  warrant,  and  that  defendant  claimed  it  as  his  own  ; 
and,  aAer  some  conversation,  took  away  the  warrant,  which  he  stated  to 
be  in  the  hands  of  the  co-defendants,  his  assignees,  having  been  delivered 
to  them,  among  other  papers,  at  his  examination  before  the  commission- 
ers. He  admitted  having  declined  being  present  at  the  second  meeting, 
because  the  particular  friends  of  the  plaintiff  were  to  be  present.  He 
said,  that  he  never  was  informed  by  Atkinson  that  his  name  was  used  in 
the  said  grant,  in  trust  for  the  plaintiff,  or  anything  of  that  kind. 

The  assignees,  by  their  answer,  claimed  the  benefit  of  the  grant,  on 
behalf  of  themselves  and  the  other  creditors. 

The  plaintiff,  having,  after  the  filing  the  bill,  discovered  the  paper  men- 
tioned in  the  schedule,  an  order  was  obtained  for  amending  the  bill ;  and 
it  was  accordingly  amended,  by  adding  that  fact;  and  a  joint  an- 
swer was  put  in  by  all  the  defendants,  •denying  their  knowledge  [•580] 
whether  Atkinson  kept  any  account  of  the  plaintiff's  fortune,  or 
whether  such  paper  was  found  among  Atkinson's  papers ;  or  whether  the 
words  ^*  pensions,  300/."  did  or  did  not  include  the  pension  of  150Z. ;  but  de- 
fendant Willis  again  denied  his  belief  that  the  said  pension  was  granted  to 
him  in  trust  for  the  plaintiff;  and  the  defendants  insisted  that  the  said 
words  '^  pensions,  300/."  in  said  paper,  was  not  any  proof  that  Atkinson 
intended  the  grant  of  the  pension  for  the  lienefit  of  the  plaintiff. 

The  cause  was  heard  the  8th  and  9th  days  of  February,  1791. 

Mr.  Solicitor-General,  for  the  plaintiffs,  stated  the  facts,  as  stated  in 
the  bill,  and  the  prayer.  That  the  application  to  the  Crown  was  for  the 
extension  of  its  bounty  to  this  family  ;  that  two  pensions  had  been  granted, 
one  on  the  Scotch,  the  other  on  the  English  establishment ;  that  the  grant 
on  the  Scotch  establishment  was  in  the  name  of  Mr.  Montgomery,  who 
had  never  disputed  its  being  in  trust  for  the  plaintiff;  that  the  pension  on 
the  English  establishment  was  granted  to  Willis,  and  that  it  would  be  most 
clearly  made  out  in  evidence,  that  this  was  also  intended  to  be  in  trust  for 
the  plaintiff;  and  that  Willis,  in  his  answer,  had  spoken  with  little  regard 
to  truth.  That  the  instrument  w^s  always  kept  in  the  hands  of  Atkinson  ; 
who  had,  in  writing  (i.  e.  by  the  schedule),  declared  the  trust  thereof. 
Mr.  Solicitor  then  offered  to  read  evidence. 

Mr.  Lloyd,  for  the  defendant,  opposed  the  reading  parol  evidence,  as 
inadmissible. 
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Mr.  Mansfield,  and  Mr.  Campbeli,  maintained  the  admissibility  of  the 
evidence,  as  not  tending  to  show  the  meaning  of  the  deed  to  be  other  than 
appeared  on  the  face  of  it,  but  purporting  only  to  raise  a  trust ;  and  that, 
with  respect  to  personal  estate,  there  was  no  objection  to  a  trust  being 
raised  by  parol,  the  statute  of  frauds  applying  only  to  laud.  Nabb  ▼.  Nabb, 
10  Mod.  404. 

Mr.  Lloffd  maintained  his  objection  against  reading  the  evidence,  aa 
being  contrary  to  the  written  instrument,  which  purports  to  be  a 
[•581]  grant  to  Willis,  without  any  terms.  Evidence  can  •only  be  read 
in  cases  of  resulting  trusts,  or  trusts  arising  by  implication  of  law, 
where  the  party  has  paid  the  consideration.  Here  it  appears,  by  the  an- 
swer, that  the  grant  was  delivered  by  Atkinson  to  the  defendant  Willis, 
and  was  never  in  the  possession  of  the  plaintiff;  and  that  Atkinson  never 
mentioned  his  intention  that  it  was  for  any  other  person  than  Willis  him- 
self, and  parol  evidence  will  never  be  admitted  against  the  positive  oath  of 
the  party.  This  is  a  case  where  the  King  was  imposed  upon,  if  one  per- 
son was  declared,  and  another  person  intended  to  have  the  pension :  parol 
evidence  cannot  be  read  in  such  a  case. 

Lord  Chancellor. 

This  proceeds  upon  a  trust  arising  from  the  intention  of  the  donor,  but 
where  there  is  no  declaration  of  such  donor's  intention;  and  the  question 
is,  whether  parol  evidence  can  be  read  to  prove  the  intention  of  the 
donor. 

Mr.  Solicitor'General, 

There  are  two  very  different  questions.  The  first,  whether  this  evi- 
dence can  be  read  against  Willis.  The  second,  whether  he  can  object  the 
intention  of  another,  as  the  intention  of  the  donor.  With  respect  to  the 
first,  the  statute  of  frauds  applies  only  to  lands,  tenements,  and  heredita- 
ments ;  and  extends  only  to  deeds  or  wills.  If  it  required  an  act  of  Par- 
liament to  exclude  raising  trusts  by  parol  as  to  lands,  it  must  have  been 
such  trusts  raisable  by  parol  as  to  personal  estate.  With  respect  to  the 
intention  of  the  donor,  he  having  disposed  of  his  whole  interest  by  the 
gift,  it  is  difficult  to  say,  that  the  donor  shall  object  to  reading  evidence, 
to  show  the  intention  of  the  donor,  who  has  no  longer  any  interest  left. 

Mr.  Solicitor-General  then  stated  the  evidence  to  be, 

A  deposition  of  John  Robinson,  Esq.  (late  secretary  of  the  treasury), 
that,  in  the  beginning  of  1782,  applications  were  made  to  government  for 
warrants  for  pensions  to  the  plaintiff  and  her  sisters ;  and  the  witness,  as 
secretary,  received  directions  for  such  warrants  ;  but  it  being  suggested  by 
Atkinson,  that  questions  might  arise,  touching  the  plaintifl^s  pension, 
[•582]  she  being  then  •under  coverture  of  Alexander  Fordyce,  Esq.  it 
was  requested  that  the  warrants  for  plaintiff's  pension  should  be 
made  out  in  the  name  of  trustees ;  and  Lord  North  having  consented 
thereto,  the  warrants  were  accordingly  made  out  in  the  names  of  Willis 
and  Montgomery,  for  the  benefit  of  the  plaintiff,  Mr.  Atkinson  having 
brought  those  names  to  the  treasury,  as  the  persons  wished  to  be  the  trus- 
tees ;  and  that  the  deponent  always  understood  that  the  pensions  so  granted 
were  not  intended  either  for  Willis  or  Montgomery,  but  for  the  plaintiff. 

Lady  Ann  Lindsay  (sister  to  the  plaintiff),  by  her  deposition,  corrobo- 
rated this  evidence  ;  and  stated  conversations  with  Atkinson,  on  the  sub- 
ject of  the  pensions  ;  and  that  Mr.  Atkinson  proposed  that  the  defendant's 
name  should  be  made  use  of  in  the  grant  of  the  pension  on  the  English 
establishment;  and  that  Atkinson  afler  wards  told  the  plaintiff  (in  depo- 
nent's presence),  that  Mr.  Montgomery's  name  stood  in  the  grant  of  her 
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pension  on  the  Scotch  establishment,  and  the  name  of  Mr.  Willis  in  the 
grant  of  the  pension  on  the  English  establishment  She  further  proved 
that  Atkinson  paid  the  plaintiff  the  pension  till  his  death ;  and  that  upon 
her  applying  to  him  about  a  year  before  his  death,  for  the  last  half  year  of 
her  pension,  Atkinson  told  her,  she  should  be  paid  the  next  day,  but  that  he 
had  been  careless  enough  never  to  have  received  her  pension  on  the 
English  establishment  in  the  name  of  Willis  from  the  treasury,  but  he 
would  forthwith  receive  the  arrears  of  the  pension ;  which  the  deponent 
believed  he  never  did.  • 

This  witness,  and  Mr.  Mure,  proved  the  exhibit  to  be  the  handwriting 
of  Atkinson  ;  and  Lady  Ann  spoke  to  the  article  of  "  pensions,  300/. "  as 
part  of  plaintiff 's  annual  income,  being  the  two  pensions  of  150/.  ea9h,  on 
the  Scotch  and  English  establishments. 

Lord  Balcarras  (the  plaintiff's  brother)  deposed  also  to  Atkinson's 
proposing  Willis  as  a  trustee,  and  to  a  conversation  with  Willis  after  the 
death  of  Atkinson ;  in  which  Willis  said,  that  if  the  witness  would  bring 
together  the  parties  concerned  in  granting  to  him  the  pension,  said  to  be 
for  the  plaintiff,  he  would  meet  them,  and,  if  he  was  convinced  that  the 
pension  was  intended  for  the  plaintiff,  and  not  for  him,  he  would  give  up 
his  pretensions. 

*Mure  also  spoke  to  his  producing  the  paper  found  among  At-  [*583] 
kinson's,  at  the  meeting  at  the  plaintiff's,  and  that  he  had  laid  the 
same  upon  the  table  before  all  the  parties ;  that  in  the  course  of  the  conver- 
sation, the  defendant  took  up  the  paper,  and  carried  it  away  with  him, 
but  denied  that  he  delivered  the  paper  to  the  deponent ;  or  that  he  (the 
deponent)  obtained  the  same  as  executor  of  Atkinson. 

Mr.  Mtmsfield,  and  Mr.  Campbell,  argued,  from  the  conduct  of  the  de- 
fendant Willis,  that  it  amounted  to  an  admission  of  the  trust :  that  a  parol 
declaration  of  the  defendant  Willis  would  be  admissible,  and  this  was 
equally  strong,  and  if  any  parol  evidence  was  admissible,  all  was  so. 

Lord  Chancellor  said,  it  struck  him  as  a  difficult  thing  what  to  do 
upon  circumstantial  evidence  in  a  case  of  this  kind,  that  the  awkwardness 
of  the  case  arose  from  employing  a  man  whom  nobody  knew,  without 
taking  any  declaration  of  trust  from  him,  and  without  calling  for  payment 
for  so  long  a  time. 

The  cause  came  on  again  the  next  day. 

Mr.  Lloyd,  for  the  defendants.  Though  this  cause  is  of  no  great  im- 
portance, in  point  of  value,  it  is  of  great  consequence  to  have  this  matter 
settled  in  point  of  precedent  I  have  therefore  made  all  the  inquiry  I 
could,  but  it  is  surprising  how  little  is  to  be  found  concerning  it.  It  is 
not  clear  either  way,  whether  parol  evidence  can  be  admitted.  The  ques- 
tion is,  whether  the  parol  evidence  of  third  persons,  declaring  the  inten- 
tion of  the  parties,  at  the  time  the  pension  was  granted,  can  be  admitted 
in  a  case  where  the  grant  is  unambiguous,  where  there  is  no  fraud  or  sur- 
prise, and  where  the  deed  as  absolutely  vests  the  interest  in  the  grantor, 
as  in  a  feoffment.  There  is  no  case,  before  the  statute  of  frauds,  where 
the  deed  was  complete,  that  notice  could  have  been  averred  contrary  to 
the  feoffment  or  assurance,  4  Bacon  Abr.  442,  695,  where  the  use  was 
expressed  in  the  deed,  no  other  use  could  be  averred ;  but  where  there 
was  no  use,  there  the  averment  was  admitted.  Here  the  grant  to  the  de- 
fendant Willis  is  as  complete  as  a  conveyance  under  the  statute  of  uses, 
where  an  use  is  declared. 

*Lord  Chancellor.    The  common  doctrine  is,  that  an  U8e[*584] 

70L.  III.  61 
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might  be  averred,  subsequent  to  the  statute  of  uses,  Lord  Anghsea 
J.  Aliham,  Pigott's  Recoveries,  55,  2  Salk.  676. 

Mr.  Lloyd.  There  is  a  great  difference  between  the  use  being  averred 
to  have  resulted  to  the  party  himself,  and  a  trust  raised  for  third  persons ; 
this  is  an  endeavor  to  raise  a  trust  for  third  persons.  A  resulting  trust  can 
only  arise  by  operation  of  law,  2  Atk.  150.  It  results  if  not  diqxwed  of. 
It  may  be  prevented  from  resulting  by  parol  declaration ;  but  that  is  differ- 
ent from  raising  a  trust  for  third  persons.  In  BeUasis  v.  Camptim,  2  Vem. 
294,  there  being  an  express  use,  it  barred  the  resulting  trust.  Parol  evi- 
dence can  never  be  admitted  where  the  deed  is  clear.  Cheney's  Case,  5 
Rep.  68,  is  of  a  latent  ambiguity,  the  two  sons  being  of  the  same  name. 
The  statute  of  frauds  has  not  made  any  difference  as  to  the  admissibility 
of  evidence  in  these  cases.  The  case  of  LowjUld  v.  Stoneham,  2  Str. 
1261,  shows  that  the  Court  will  not  admit  parol  evidence  to  explain  a  will 
of  personalty.  And  the  same  was  held  in  the  case  of  Brown  v.  Sdwyn^ 
Forrest.  240,  and  the  Earl  of  Inehiquin  v.  Obrien,  4  Burn.  Eccl.  Law, 
122.  I  cannot  find  a  case  where  the  Court  has  raised  a  trust  in  such  a 
case,  or  where  the  Court  has  said  that,  upon  a  complete  instrument,  they 
will  admit  parol  evidence  to  explain  the  intention.  In  Kirk  v.  Webb,  Pre. 
Ch.  84,  in  the  argument  of  the  counsel  for  the  defendant,  it  is  said,  "  it 
must  be  considered,  how  it  was  before  the  statute  of  frauds,  and  how  it 
would  be  since ;  before  the  statute,  it  was  never  held  to  be  a  trust,  unless 
there  were  a  declaration  in  the  deed  to  that  purpose,  and  much  less  can 
it  be  so  since  the  statute ;  for,  by  the  statute,  there  can  be  no  trust,  unless 
it  be  declared  in  writing  (which  is  not  in  this  case),  and  if  it  be  a  result- 
ing trust,  it  is  made  so  by  parol  proof,  contrary  to  the  deed,  which  is  di- 
rectly contrary  to  the  statute ;  and  would  introduce  all  the  mischief  that  it 
b  intended  to  prevent."  It  will  be  difficult  to  di^inguish  this  case,  in 
point  of  mischief,  from  that  of  the  executor.  That  is,  that  if  a  man  makes 
a  will,  and  appoints  an  executor,  and  does  not  dispose  of  the  residue,  the 
executor  shaJl  take  it ;  and  no  parol  evidence  shall  be  read  to  oust  him  of 
his  legal  right,  though  he  may  produce  evidence  against  the  next  of  kin  in 
support  of  his  legal  right,  Lady  Osborne  v.  Villars,  2  £q.  Cas.  Ab.  410 ; 
Brown  v.  Sdwyn,  For.  240,  where  the  parol  evidence  was  refused 
[*585]  against  *the  executor's  legal  right.  In  Bellamy  v.  Burrow,  For. 
97,  it  was  not  pretended  that,  if  the  patent  had  been  perfect,  parol 
evidence  could  have  been  read  to  raise  a  trust.  It  has  been  lately  deter- 
mined in  the  Common  Pleas,  that  a  trust  cannot  be  raised  in  such  an 
office.  Suppose  A.  was  to  transfer  stock  to  B.  without  any  trust  declared, 
and  the  creditor  of  A.  was  to  file  a  bill  against  B.,  and  B.  to  swear  there 
was  no  trust,  B.  could  not  be  turned,  by  parol  evidence,  into  a  trustee. 
Suppose  a  father  purchased  a  persona]  annuity  for  a  son  who  was  emanci- 
pated, could  be  be  permitted  to  prove,  by  parol,  that  it  was  for  another  son ; 
though,  if  he  paid  the  money  for  it,  it  might  raise  a  trust  for  himself? 

Lord  CflANCELLOR.  Is  there  any  case,  where  the  purchase  was  made 
for  a  stranger,  of  its  being  turned  into  a  trust  ? 

Mr.  Lloyd,  The  admission  of  parol  evidence  is  as  dangerous  now, 
with  respect  to  personal,  as  real  estate. 

But  even  supposing  it  admissible,  the  acts  of  the  parties,  here,  are  too 
slight  to  raise  a  trust.  The  Court  has  always  said,  that^  for  that  purpose, 
the  evidence  must  be  clear  and  indisputable. 

Robinson  says,  applications  were  made  on  behalf  of  the  plaintiff  and 
Lady  Ann  Lindsay,  but  does  not  say  by  whom;  but  that  Atkinson  proposed 
the  warrant  should  be  made  out  to  persons  as  trustees,  to  the  best  of  his 
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knowledge.  Nothing  can  be  so  ancertain  as  this  :  it  is  from  mere  recol- 
lection  since  the  year  1782.  That  is  really  the  only  evidence  that  is  map 
terial,  for  Lady  Ann  only  says,  the  plaintiff  drew  on  Atkinson,  and  was 
paid  by  him  ;  bat  she  might  draw  on  him  for  sums  to  the  same  amount  on 
other  accounts.  Atkinson  seems  never  to  have  settled  with  Willis,  wheth- 
er he  should  or  should  not  be  a  trustee ;  and,  in  fact,  kept  the  king's 
bounty  in  his  own  power.  Lord  Balcarras  was  only  informed  of  the  facts, 
as  sworn  to  by  Atkinson.  He  does  not  say,  Willis  declared  he  was  a 
trustee,  but  only,  that  if  he  was  satisfied  it  was  so  intended,  he  would  with- 
draw his  pretensions.  Mure  says  he  produced  the  papers :  nothing  is  to 
be  drawn  from  his  evidence ;  but  it  shows,  that,  in  his  idea,  there  was  a 
dispute  as  to  the  right  to  the  warrant ;  and  that  Willis  took  it  up 
before  them  all,  claiming  it  as  his  property.  Atkinson  lived  till 
*1785 ;  nothing  was  done  in  that  time  on  the  trust.  Willis  swears  [*586] 
Atkinson  gave  the  warrant  to  him,  as  something  for  himself,  and 
that  it  was  returned  to  Atkinson  only  for  the  purpose  of  being  registered , 
and  remained  with  him  till  his  death.  It  is  hardly  probable,  had  the  in- 
tention been  as  the  plaintiff  contends,  that  Atkinson  would  have  left  it  so 
long  in  uncertainty,  and  never  have  informed  Willis  that  he  was  a  trustee ; 
it  is  impossible  that  if  he  meant  him  to  be  so,  he  should  have  never  made 
any  declaration  to  that  effect,  before  witnesses. 

Mr.  Solicitar^Oeneralf  in  reply. 

Mr.  Lloyd  has  confounded  two  things,  that  are  perfectly  distinct. 

Whether  parol  evidence  can  be  admitted  to  contradict  a  deed,  is  one 
thing.  Whether  it  can  be  admitted  to  raise  a  trust  where  the  deed  is  not 
contradicted,  is  another.  The  question  here  is,  whether  circumstances 
might  not  exist  to  convert  the  legal  estate  of  A.  B.  to  a  trust  for  the  bene- 
fit of  C.  D.  If  one  gives  a  legacy  to  A.  there  is  not  a  doubt  that  it  might 
be  shown  to  be  in  trust  for  B. ;  there  is  no  doubt  that  parol  evidence  might 
be  admitted  of  a  conversation  to  show  it  was  so  intended.  I  admit  this 
sort  of  case  has  been  determined  on  the  ground  of  fraud. 

Put  the  case,  that  the  application  was  made  expressly  for  Lady  Marga- 
ret, and  agreed  to  on  the  part  of  the  Crown,  that  it  was  supposed  to  be 
the  best  way  to  grant  it  to  Willis,  and  therefore  it  was  granted  to  him.  If 
parol  evidence  could  not  be  admitted,  suppose  Lady  Margaret's  circum- 
stances changed,  she  could  not  give  it  up,  but  Willis  might  insist  upon  it 
against  the  Crown  :  surely  it  would  be  competent  to  the  Crown  to  show, 
there  was  no  communication  with  Willis,  and  that  he  was  meant  merely 
to  be  a  trustee ;  yet  this  must  be,  and  could  only  be,  by  parol  evidence. 

If  one  make  a  conveyance  in  favor  of  a  son,  but  does  not  deliver  it,  but 
gives  it  to  a  third  person  to  keep  till  the  son  does  a  certain  act  for  his 
younger  brother,  the  delivery  not  being  complete,  would  it  not  be  compe- 
tent to  the  father  to  show  for  what  purpose  it  was  put  into  the  hands  of  a 
third  person? 

*Lord  Chancellor.  If  he  delivers  it  to  a  third  person,  except  [*587] 
as  an  escrow,  the  deed  is  complete. 

Mr.  Solicttor-Oeneral.  The  case  of  Bellamy  v.  Burrow,  never  could 
have  been  determined  but  upon  the  idea,  that  a  trust  might  be  raised  by 
parol. 

Lord  Chancellor.  I  have  been  so  accustomed  to  consider  uses  as 
averrable,  that  I  should  have  thought  it  might  be  raised  by  parol.  Per- 
haps, when  looked  into,  the  cases  may  relate  to  feoffment,  not  to  convey- 
ances by  bargain  and  sale,  or  lease  and  release.  Suppose,  before  the 
statute  of  frauds,  a  conveyance  had  been  to  A.  and  his  heirs,  to  the  use  of 
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A.  and  his  heirs,  you  might  have  proved  a  trust  as  well  as  before  the  Stan- 

ute  of  uses.     If  you  could  have  proved  the  use  before  the  statute,  a  trust 

might  be  averred  since.     But  no  use,  ever,  could  be  averred  against  an 

express  declaration  of  trust.     If  it  is  a  general  maxim,  that  with  respect  f 

to  personalty,  the  case  is  the  same  now  as  before  the  statute,  the  use  must 

be  averrable.  (a) 

Mr.  Solicitor-General,     In  Dyer  v.  Dyer^  in  the  Exchequer,  a  pur- 
chase was  made  by  the  father,  in  the  name  of  the  son  ;  it  was  held,  that  j 
primd  facie,  it  was  an  advancement ;  but  the  father  might  by  parol,  at  the  I 
time,  declare  the  son  a  trustee.  \ 

Lord  Chancellor. 

Here  is  no  presumption  of  a  trust.     If  any  trust  is  declared,  it  must 
arise  ex  contractu.    Suppose  the  declaration  of  the  Crown,  clearly  ex- 
pressed, it  is  purely  a  grant  of  bounty,  upon  motives  of  honor ;  the  ques-  | 
tion  is,  whether  parol  evidence  can  be  received  in  such  a  case.  I 

Mr.  Solicitor-General,     Atkinson  must  be  presumed  to  have  paid  the  | 

pension  as  the  agent  of  the  Crown. 

Lord  Chancellor.  The  evidence  goes  to  prove,  that  he  paid  the  pen- 
sion qud  pension,  but  it  was  never  registered.  I  have  great  doubts, 
whether  you  can  go  to  the  treasury,  and  get  it  out  of  the  servants  there, 
in  conversation,  for  whom  the  Royal  bounty  was  intended.  It  will 
[*588]  be  extraordinary  to  gather  it  from  *them.  No  account  is  given 
why  the  interest  was  not  put  an  end  to.  In  1785,  there  might  have 
been  an  application  to  the  Crown.  As  to  the  King's  having  any  bounty 
towards  Willis,  if  I  was  to  indulge  conjecture,  I  cannot  so  readily  con- 
ceive it,  as  that  it  was  towards  a  Lady  of  a  great  family,  who  was  in  want 
of  it;  I  will  not  absolutely  dismiss  the  bill  now. 

But  his  Lordship,  by  order  24th  May,  1792,  dismissed  the  bill  without 
costs.  (6) 

(a)  See  2  Story.  Eq.  Jur.  ch.  24,  S  972. 

[It  is  remarkable  how  little  is  to  be  met  with  in  the  books  upon  this  subject.  It  is  dear 
that  the  nh  section  of  the  statute  of  frauds  only  extends  to  declarations  of  trusts  of  land, 
which  requires,  not  that  they  shall  be  created,  but  that  they  shall  be  manifested  and  proved 
by  writing.  Forster  v.  Hale,  3  Ves.  696  ;  Randall  v.  Morgan,  12  Yes.  74.  DedaraUons  of 
trust  of  personal  property  are  therefore  in  the  same  situation  as  all  declarations  of  trust  were 
before  the  statute.  The  Editor  has^  howerer,  not  been  able  to  find  an  instance  of  a  dc«lani- 
tion  of  trust  of  personal  property,  evidenced  only  by  parol,  having  been  carried  into  ezecutioo. 
The  case  of  Nab  v.  Nab,  10  Mod.  404,  which  is  usually  cited  for  the  proposition  (Sand,  on 
Uses,  251 :  Roberts  on  Frauds,  94)^  is  merely  a  dictum  of  Lord  Macclesfield,  the  trust  having 
been  established  on  the  admission  m  the  answer.  —  Eiden.] 

(6)  See  2  Starkie,  Ev.  (5th  Am.  ed.)  672, 673,  and  note  (b). 
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Attornet-General  v.  Nash. 

Jincoln'8-Inn-HaU,  15th,  17th  Jan.  1791.    S4th  May,  1793. 

(Reg.  Lib.  1791.  A.  fol.  568.  b.) 

TestatruE  me  the  residae  of  her  personal  estate  to  trustees  to  "  cause  to  be  erected  (I)  and 
built  a  dwelling-house,  to  be  appropriated  for  the  use  of  a  school-house.''  To  a  biU  prey- 
ing that  the  charity  might  be  earned  into  effect,  a  demurrer  that  the  charitable  legacies 
were  void,  allowed.  (1) 

Catherine  Nash,  being  possessed  of  very  considerable  personal,  but 
not  seised  of  any  red  estate,  made  her  will  12th  of  June,  1783,  and  after 
giving  legacies  to  several  persons  therein  named,  gave  "  all  the  rest  and 
residue  of  her  real  and  personal  estate  of  what  nature,  kind,  or  sort 
soever  "  to  three  of  the  relators,  and  to  the  defendants,  and  a  person  since 
deceased,  their  heirs,  &c.  upon  the  following  trust,  viz.  **  upon  trust,  that 
they  the  said  trustees,  their  heirs  or  assigns,  or  the  major  part  of  them, 
should,  as  soon  as  conveniently  might  be  after  her  decease,  cause  to  be 
erected  and  built  within  that  part  of  the  parish  of  St.  Peter,  as  is  within 
the  borough  of  Droitwich  and  county  of  Worcester,  a  dwelling-house  or 
tenement  of  such  size  or  dimensions  as  they,  her  said  trustees,  should 
see  proper  and  expedient,  and  that  the  same,  when  erected  and  built, 
should  be  by  them  the  said  trustees  appropriated  for  the  use  of  a  school- 
house,  for  the  purpose  of  educating,  clothing,  and  maintaining  such  a 
number  of  poor  boys  and  girls,  parishioners  within  the  said  parish,  as  her 
said  trustees  and  their  heirs  should  see  proper,  and  find  the  interest,  prod- 
uce, and  profits  of  her  said  real  and  personal  estates  sufficient  to  support 
and  maintain,  according  to  the  true  intent  and  meaning  of  her  will,"  and 
gave  several  directions  for  the  government  of  the  said  school,  and  then 
went  on  thus :  "  and  she  did  thereby  direct  and  empower  her  said  trus- 
tees, out  of  her  real  and  personal  estate,  to  purchase  such  spot  of  ground 
within  the  said  parish  of  St.  Peter,  as  they  should  see  proper,  for  the  pur- 
pose of  erecting  the  said  house  or  school  upon  "  —  and  appointed  the  said 
plaintiffs  and  defendants  executors. 

*Treadway  Nash,  the  brother  of  the  testatrix,  after  her  decease,  [*589] 
got  possession  of  her  will,  and  also  of  the  property,  and  prevailed 
with  the  other  defendants  to  renounce  the  probate  of  the  will,  which 
occasioned  a  contest  in  the  spiritual  court,  where,  after  a  decree  in 
favor  of  the  will,  probate  thereof  was  granted  to  the  relators,  who  being 
advised  that  so  much  of  the  will  as  directed  the  purchase  of  a  spot  of 
ground  for  the  purpose  of  erecting  the  school  was  void  by  the  Mortmain 
Act,  but  that,  if  a  spot  of  ground  of  the  description  in  the  testator's  will 
could  be  procured  by  other  means  than  purchase  out  of  the  estate  of  the 
testatrix,  they  might  erect  a  school  thereon,  purchased,  with  their  own 

g(l)  Though  it  was  Lord  Hardwicke's  opinion,  that  a  bequest  in  trust  "  to  erect ''  an  hos- 
'tal  school,  &c.  was  good  :  since  it  did  not  of  necessity  imply  that  land  was  to  be  bought 
r  the  puipose  literally  (see  Vaughan  v.  Farrer,  and  Attorney-General  v,  Bowles,  2  Ves. 
182,  647,  viae  Supplement  to  Vesey,  322,  and  404,  406) ;  that  doctrine  has  been  repeatedly 
orerruled :  and  the  modem  cases  seem  to  hare  established,  that  such  expression  is  to  be 
taken  as  meaning  that  land  is  to  be  bought,  unless  the  testator  has  clearly  mdicated  the  con- 
trary. Vide  Attorney-General  v.  Hyde,  Ambler,  761,  antea,  1  toI.  444,  notes  ;  Foy  v.  Foy, 
1  Cos,  Ca.  Gh.  163  ;  Chapman  v.  Brown,  6  Ves.  404,  408,  $iLC, ;  Attorney-General  v.  Par- 
sons, 8  Yes.  186,  191  ;  Attomey-Greneral  v.  Davies,  9  Ves.  536,  644.  For  cases  where  the 
testator's  intention  was  considered  as  clear  that  the  money  should  be  applied  for  a  purpose 
to  be  conducted  on  land  already  in  mortmain,  and  as  being  therefore  Talid,  see  Attomey- 
Qeneral  v.  Williams,  nostea, 4  toI.  626:  Attorney-General  v.^Parsons,  8  Ves.  186  ;  Attomey- 
General  v.  Manby,  1  Meriv.  327,  and  Ilenshaw  v.  Atkinson,  3  Madd.  Rep.  306. 
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money,  a  proper  spot  of  ground,  which  they  had  conveyed  to  them,  and 
which,  by  the  present  bill,  they  offered  to  give  and  appropriate  to  the 
charity. 

The  bill,  therefore,  prayed  an  account  of  the  testatrix's  property,  and 
that  the  charity  might  be  carried  into  effect. 

To  so  much  of  the  bill  as  prayed,  that  the  charity  might  be  carried 
into  execution,  the  defendant  Treadway  Nash  demurred,  and  showed  for 
cause  of  demurrer,  that  the  charitable  legacies  [as  stated  by  the  informa- 
tion and  bill]  were  void  in  law,  [and  ought  not  to  be  carried  into  execu- 
tion.] 

The  cause  was  heard  at  Lincoln's-Ian-Hall,  the  15th  and  17th  of 
January,  1791. 

Mr.  Solicitor-General^  Mr.  Mitford^  and  Mr.  Coz,  in  support  of  the 
demurrer. 

The  general  scheme  of  the  will  is,  that  money  is  to  be  raised  out  of  the 
real  and  personal  estate,  to  purchase  ground,  and  to  build  the  house : 
which  is  contrary  to  the  Mortmain  Act.  In  Vaughan  v.  Farrer,  2  Vea, 
182,  Lord  Hardwicke  went  a  great  way  to  support  the  charity ;  but,  even 
upon  his  own  principles,  he  could  not  have  maintained  the  present  case. 
He  there  held,  that  there  was  no  direction  to  lay  out  any  part  of  the 
money  in  purchasing  land,  for  that  erect  as  much  imports  foundation  as 
building,  and  that  if  any  person  would  give  a  piece  of  land,  they  might 
build  upon  it  In  Gastril  v.  Baker,  cited  in  that  case,  there  was  no 
direction  to  buy  land,  the  words  were  "  in  order  to,  and  towards  erecting 
a  school,"  and  Lord  Hardwicke  thought  the  trustees  might  hire  a  house. 
But  in  this  case,  the  trustees  are  directed  to  buy  land  upon  which 
[*590]  the  school  is  to  be  built.  ^Indeed,  if  they  had  been  directed  by 
the  will  to  hire  a  house,  it  would  have  been  the  same  thing  as  if 
the  testatrix  had  given  a  leasehold  estate,  which  would  undoubtedly  be 
bad.  The  Attorney-General  v.  Bowles,  3  Atkyns,  806,  comes  somewhat 
nearer  the  present  case,  as  there  was  something  like  a  direction  to  pur- 
chase land  :  the  question  was,  whether  the  bequest  was  void,  and  it  was 
held  to  be  so,  as  the  money  was  directed  to  be  laid  out  upon  real  securi- 
ties. Personal  estate,  to  be  laid  out  in  land,  is  no  more  to  be  given  by  the 
statute  than  land  itself.  Here  the  testatrix  has  been  incautious  enough  to 
direct  her  trustees  to  lay  the  money  out  in  the  purchase  of  lands,  and  it  is 
impossible  her  want  of  caution  can  be  made  good  by  the  caution  of  the 
trustees,  in  obtaining  land  by  other  means.  Lord  Hardwicke,  in  the 
eases  already  cited,  has,  it  is  true,  said,  that  if  anybody  would  give  land, 
or  there  was  land  already  in  mortmain  in  the  parish,  that  the  trustees 
might  build  upon  it  In  Attorney-General  v.  Tyndall  (ante,  vol.  i.  p. 
444,  n. ;  Amb.  614 ;  (2)  Highmore  on  Mortmain,  100),  Lord  Northing- 
ton,  with  these  authorities  before  him,  and  upon  great  consideration,  for 
the  case  came  before  him  upon  an  appeal  from  the  Rolls,  was  of  a  differ- 
ent opinion.  He  thought  that  a  direction  to  purchase  land,  not  to  build 
on  land  that  came  by  other  means ;  that  supposing  Bowles's  case  to  be 
right,  still  that,  in  that  case,  the  testatrix  meant  the  ground  to  be  pur- 
chased with  her  money ;  that  to  make  her  go  a  begging  for  land,  was  not 
within  their  intention.  This  is  an  authority,  that  goes  the  whole  length 
of  the  present  case.  In  the  Attorney-General  v.  Hutchinson  (ante,  vol.  i. 
p.  444,  note,  and  reported  by  Mr.  Ambler,  751,  by  the  name  oi  Attorney^ 
Crtneral  v.  Hyde),  though  there  was  a  piece  of  ground  already  in  mort- 

(3)  Ami  2  Eden'ft  Cas.  Lord  North.  207. 
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main  in  the  parish,  the  testatrix  not  having  pointed  to  it,  Lord  Bathurst 
held  the  devise  void.  Where  the  devise  is  not  good  at  the  testator's 
death,  it  cannot  be  made  so  by  anything  which  arises  after.  This  was 
held  in  Widmore  v.  Woodrqfe  (Ambl.  6d6),  where  the  devise  was  de- 
clared void,  because  the  corporation  for  Queen  Ann's  bounty,  are  bound 
by  their  rules  to  lay  out  the  money  in  land ;  though  the  Crown  has  power 
to  make  new  rules,  it  was  held,  that  it  must  be  regulated  by  the  rules  in 
being  at  the  testator's  decease.  In  Pdkam  v.  Anderson  (ante,  vol.  i.  p. 
444,  note),  (3)  a  bequest  to  build  and  erect  an  hospital  was  held  void. 
Lord  Camden  thought  it  impossible  to  separate  the  one  part  from 
the  other.  It  is  true,  where  there  is  an  option  to  the  trustees  *to  [*591] 
lay  the  money  out  in  land,  or  in  such  a  way  that  it  may  con- 
tinue personal,  the  Court  has  carried  it  into  execution  in  the  way  that  was 
legal ;  this  is  the  ground  upon  which  Sareshy  v.  HoUings  (Highmore, 
74)  was  determined.  In  the  Attorney-General  v.  GoukUng  (ante,  vol.  ii. 
p.  428),  the  gift  of  the  eight  freehold  houses  to  the  charitable  use  being 
void,  Mr.  Justice  Duller  thought  the  gift  of  the  personal  fund,  that  was 
annexed  to  the  houses,  was  void  also.  In  Fhy  v.  Foy,  (4)  Rolls,  1st  Feb- 
ruary, 1785,  which  was  a  gift  of  1000/.  toward  the  erection,  6lc.  of  an 
hospital  for  the  county  of  Gloster,  Lord  Kenyon  directed  an  inquiry, 
whether  there  was  any  hospital  in  the  county  to  which  it  might  be  applied ; 
and  in  the  Aitorney-General  against  The  Bishop  of  Oxford  (ante,  vol.  i. 
p.  444,  note),  he  declared  he  could  not  vary  the  use,  by  ordering  a  repair 
where  the  testator  ordered  a  building,  for  he  said  the  intention  must 
be  implicitly  followed,  or  nothing  could  be  done. 

Mr.  Attomey-General,  Mr.  Mansfield,  and  Mr.  Stratford,  in  support  of 
the  charity. 

The  first  question  is,  whether,  notwithstanding  the  bill  states  land  to  be 
ready  for  the  purpose  of  building  the  school,  the  gift  is  void ;  and,  with 
respect  to  this,  we  may  observe,  that  wherever  the  direction  is  only  to 
erect  and  build,  without  any  necessity  to  purchase  land,  it  may  be  so  done 
as  not  to  be  within  the  statute.  None  of  the  cases  before  the  Court  have 
been  upon  the  subject  of  amelioration  only  of  land  already  procured,  but 
where  land  must  necessarily  be  purchased ;  where  that  is  not  the  case, 
the  statute  does  not  apply.  Therefore,  in  Harris  v.  Barnes,  Ambl.  651, 
money  left  to  be  laid  out  in  repairing  a  chapel  was  held  not  to  be  within 
the  act :  the  note  of  that  case  gives  the  true  sense  of  the  statute  of  mort- 
main, that  it  was  to  prevent  the  increase  of  lands,  &c. ;  whereas,  where 
the  object  of  the  gift  is  only  the  amelioration  of  land  already  in  mortmain, 
not  an  acre  more  gets  into  mortmain  than  was  so  before.  According  to  the 
cases  of  Vaughan  v.  Farrer,  and  Attomey-General  v.  Bowles,  the  charity, 
in  the  present  case,  may  be  supported  without  infringing  upon  the  statute. 
In  the  former  of  those  cases  Lord  Hardwicke  thought,  that,  if  anybody 
would  give  land,  they  might  build  upon  it ;  so  here,  if  a  house  could  be 
obtained,  it  would  be  unnecessary  to  build  one  ;  if  land  could  be 
obtained,  an  house  *might  be  built ;  but,  in  this  case,  the  building  [*^592] 
of  an  house  is  unnecessary ;  for,  though  the  meaning  of  erecting 
an  hospital  is,  that  the  patients  may  be  together,  and,  if  there  is  no  house, 
the  general  intention  cannot  be  executed,  it  is  not  so  of  a  school ;  the 
education  of  children  does  not  induce  the  same  necessity,  it  may  be 
carried  into  execution  without  a  room  being  appropriated  to  it^    The 


I 


3)  2  Edea,  Ca.  Lord  North.  296. 

4)  1  Cos,  Ca.  Ch.  163.    See  also  6  Ves.  409. 
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present  case  is  said  to  be  within  the  case  of  the  Attarney'Oeneral  v. 
TyndaU,  that  it  is  a  direction  to  purchase  land.  It  is  said,  in  that  case, 
that  a  direction  to  build  is  a  direction  to  purchase,  and  that  the  Coart 
would  have  directed  the  trustees  (except  for  the  statute),  to  lay  out  money 
in  land  upon  which  to  build ;  then  it  can  make  no  distinction,  whether  the 
testator  directs  the  building  of  an  house,  which  cannot  be  done  without 
land,  or  he  directs  land  to  be  purchased.  In  the  Attomey-Oenerai  ▼. 
Lady  Dovming,  Amb.  555,  Mr.  Attorney-General  York  took  notice  of  the 
distinction  between  the  Attorney-General  t.  Tyndall,  and  the  Attorney^ 
General  ?.  Bowles,  and  the  Lord  Chancellor  agreed  to  the  distinction,  and 
said,  in  the  AttomeyOeneral  t.  Tyndall,  the  intention  was  to  purchase 
land ;  but,  in  the  present  case,  in  directing  a  purchase  of  land,  she  only 
meant,  in  case  it  should  be  necessary ;  she  did  not  mean  to  preclude  her 
trustees  from  accepting  a  donation  of  land,  which  would  increase  her 
fund.  If  the  cases  before  Lord  Hard wi eke  are  right,  those  before  Lord 
Northington  must  be  wrong,  as  to  this  point.  In  the  case  of  Grimmei  v. 
Orimmet,  Ambl.  210,  money  to  be  laid  out  in  the  funds,  till  it  could  be 
laid  out  in  land  to  the  satisfaction  of  the  trustees,  was  held  not  within  the 
statute,  because  it  might  remain  forever  in  the  funds.  In  the  case  before 
Lord  fiathurst  {Attorney-General  v.  Hyde,  Anibl.  751),  his  Lordship 
thought,  that  the  case  before  Lord  Northington  had  overruled  that  before 
Lord  Hardwicke,  and  he  seems  to  think  that  the  testator  must  have  some 
particular  piece  of  land  in  mortmain  in  his  contemplation :  and  in  .fact  it 
turned  out,  in  that  case,  that  there  was  no  land.  In  Pelham  ▼.  Anderson, 
it  was  not  made  part  of  the  case  that  there  was  any  land.  The  Attorney" 
General  v.  Goulding  is  very  distinguishable ;  the  very  import  there  was, 
to  bring  the  people  together ;  the  principal  intention  could  not  take 
place  without  a  breach  of  the  statute  of  mortmain ;  and  therefore  that 
which  was  consequential  only  could  not  take  place.  As  to  applying  it  ry 
pres,  the  cases  stand  as  they  did,  untouched  by  the  statute  of 
[*593]  mortmain,  as  in  the  case  where  the  gifl  was  to  *sach  lying-in 
hospital  as  the  testator  should  appoint  ( White  ▼.  White,  ante,  vol  L 
p.  12),  and  the  testator  made  no  appointment,  the  Court  applied  the  be- 
quest ;  so  in  the  case  of  superstitious  uses ;  it  was  to  be  applied  to  a 
charitable  use. 

Mr.  SoUcitor-General,  in  reply. 

The  question  is,  whether  the  intention  in  this  case  can  be  legaUy 
carried  into  execution.  In  order  to  discover  this,  it  will  be  necessary  to 
make  some  observations  on  the  cases.  The  principle  to  be  drawn  from 
them  is,  that,  in  every  case  upon  a  will,  where  there  is  a  direction  to 
endow  a  school  or  hospital,  and  no  land  already  in  mortmain  is  pointed 
out  on  which  the  building  is  to  be,  it  is  void,  although  the  erection  of  the 
school  or  hospital  be  the  principal  thing  in  the  intention  of  the  testator  ; 
and  the  cases  are  uniform,  where  there  is  a  direction  to  purchase,  that 
the  gift  is  void.  In  Foy  v.  Foy,  (4)  Mich.  1785,  the  proposition  is  laid 
down,  that  where  the  gift  is  for  erecting  and  endowing  a  school  or  hos- 
pital, there  the  Court  implies  that  a  purchase  is  to  be  made :  in  that  case 
the  testator  gave  1000/.  towards  the  erection  and  endowment  of  an  hospital 
in  the  county  of  Gloucester ;  it  was  not  the  sole  fund,  but  in  aid  of  a 
subscription  for  that  purpose;  and  Lord  Kenyon  (then  Master  of  the 
Rolls)  referred  it  to  the  Master,  to  inquire  whether  there  was  an  hospital. 
The  next  clause  in  the  will  was,  *'  I  give  800/.  for  the  purpose  of  erecting 

(4)  1  Cox,  163. 
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and  endowing  a  school."  On  these  two  clauses  the  determinations  were 
different ;  the  former  was  referred  to  the  Master,  because,  the  testator 
pointed  to  the  hospital,  which  was  then  erecting;  but,  as  to  the  latter,  his 
Honor  declared  it  void,  and  said  he  should  have  declared  the  other  void 
also,  if  there  had  not  been  an  hospital  existing.  The  principle  is  this, 
that  though  Lord  Hard  wick  e,  in  Vaughan  v.  Farrer,  following  the  case 
of  Gastril  v.  Baker,  said,  if  any  one  would  give  land,  the  charity  should 
be  supported,  yet  he  never  meant  to  say,  that  a  gift  to  erect  and  endow 
simply  was  not  void :  the  distinction  is,  that  where  the  situation  is 
pointed  out,  and  is  already  in  mortmain,  the  gift  is  good ;  where  it  is  not 
so,  it  is  bad.  Then  the  question  is,  whether,  here,  the  testatrix  has 
pointed  to  any  land  already  in  mortmain.  The  intention  of  the  statute 
was  to  prevent  improvident  disherisons,  as  well  as  to  prevent  more  land 
from  coming  into  mortmain.  If  the  direction  was  to  hire  laud  for 
*the  school,  it  would  be  equally  void ;  but,  in  the  present  case,  [*594] 
there  is  an  express  direction  to  buy  land;  even  without  mentioning 
it,  the  Court  must  imply  it,  for  otherwise  the  executors  might  wait  to  all 
eternity  for  a  person  to  give  land.  To  say,  that  a  testator  means  the  exe- 
cution of  the  charity  should  be  kept  expectant  till  somebody  will  give 
land  for  the  purpose,  is  impossible.  If  such  a  thing  can  be  supposed,  it  must 
be  a  giil  within  some  reasonable  time ;  but  here  no  such  thing  is  pointed 
out.  The  case  of  the  Attorney-General  v.  Hutchinson,  is  said  to  be  a 
stronger  case  than  Attorney-General  v.  Bowles,  because  there  was  a  piece 
of  land ;  but  where  the  testator  does  not  point  the  land  out,  he  is  not  pre- 
sumed to  mean  it.  It  did  not  occur  to  anybody  there  to  argue,  that  the 
having  a  school  was  the  principal  intention,  and  that  it  could  be  carried 
into  execution  without  a  school-house.  Would  the  testatrix  have  given 
the  charity,  unless  the  purchase  and  building  were  to  take  place?  An 
intention  cannot  be  implied,  that  she  meant  it  to  be  built  on  land  to  be 
given  by  another,  or  that  the  executors  were  at  liberty  to  adopt  any  piece 
of  land  so  given.  Where  a  man  gives  a  charity,  he  means  it  to  be  erected 
at  his  death,  or  soon  after,  —  not  to  wait  an  indefinite  length  of  time  for  a 
gift  of  land.  The  Attorney-General  v.  The  Bishop  of  Oxford  lays  it 
down,  that  you. must  execute  the  testator's  whole  intention  implicitly. 
Lord  Kenyon,  in  that  case,  would  not  execute  the  intention  cy  pres.  If  the 
testator  were  to  say,  I  give  1000/.  to  be  laid  out  in  a  building,  according 
to  an  estimate,  which  amounted  to  2000/.,  that  would  exclude  the  possi- 
bility of  laying  any  part  of  the  money  out  in  land;  but  if  he  does  not  so 
point  it  out  as  to  exclude  the  idea  of  purchase,  it  must  be  implied.  But 
here  the  intention  is  pointed  out ;  for,  in  the  last  clause,  she  empowers 
and  directs  the  executors  to  purchase  land,  and  it  is  the  same  thing 
whether  the  direction  is  in  the  first  or  in  the  last  clause.  What  has  hap- 
pened in  the  Downing  cause  shows,  that  there  is  in  this  country  a  manner 
of  making  lands  inalienable  forever,  and  so  there  would  be  as  to  money, 
if  it  was  not  to  be  laid  out. at  some  determinable  time. 

Lord  Chancellor  had,  during  the  hearing,  thrown  out  doubts  whether, 
supposing  a  certain  sum  given  for  the  purchase,  and  another  for  the  en- 
dowment, the  former  being  void,  would  make  the  latter  so  like- 
wise.    At  the  close  of  the  argument,  (5)  he  *threw  out  some  gen-  [*595] 
eral  ideas  on  the  subject,  to  the  following  effect :  — 


(6)  The  following  is  from  Lord  Colchester's  MS.  note  of  the  judgment  in  the  first  in- 
stance :  — 
Lord  Chancellor.  —  "I  cannot  conceive  it  possible  to  argae  with  a  shadow  of  reason,  that 
TOL.  III.  62 
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Whether  the  testatrix  gave  land,  or  money  to  be  laid  out  in  purchase  of 
land,  either  would  be  positively  within  the  rules  of  law,  and  consequently 
void  :  but  money  given  to  improve  charity  lands,  ia  not  a  laying  out  in 
lands  or  devising  lands.  In  the  case  of  the  legacy  of  IWOL  {Foy  ▼. 
JPoy),  (6)  there  was  no  application  to  land,  but  in  the  case  before  Lord 
Bathurst  he  thought  it  must  be  the  iutention  of  the  testatrix,  that  the  land 
should  flow  from  her  as  well  as  the  other  parts  of  the  charity.  But  it 
does  not  strike  me,  that  this  is  a  necessary  implication.  On  the  terms  of 
the  will,  I  think  she  did  not  know  the  statute,  and  that  she  intended  part 
of  the  fund,  if  necessary,  to  be  laid  out  in  land.  But  she  meant  princi- 
pally the  charity  to  be  executed.  She  directed  therefore  the  purchase  in 
order  to  give  it  scope  :  but  surely  it  would  not  defeat  her  intention,  if  the 
land  came  aUund^,  But  Lord  Bathurst  thought  it  equally  her  intent  to 
give  the  land,  from  a  vain-glorious  motive.  But  if  it  is  to  be  so  construed 
by  the  spirit  of  the  law,  we  shall  go  but  a  little  way  if  we  do  not  save 
them  by  a  distinction,  that  where  the  principal  intent  is  to  effectuate  the 
charity,  that  intent  will  be  satisfied  by  the  land  coming  aliundh,  I  cannot 
conceive  that  it  would  disappoint  her  intention,  if  the  whole  land  came 
aliundh.  The  question  is,  whether  authority  given  to  the  executors,  to  Jaj 
out  the  money  in  land,  will  bring  it  within  the  statute.  If  land  were 
given,  I  think  it  clear  the  executors  could  not  keep  back  one  shilling  of 
the  bequest  from  the  maintenance  of  the  charity. 

His  Lordship,  by  order  ^th  May,  1792,  allowed  the  demurrer.  (7)  (a) 

laod  already  in  mortmain  may  not  be  meliorated  to  any  extent  by  buildinv  upon  it,  or  in  any 
other  manner.  Waste  land  may  be  cultivated.  For  lands  may  be  drained  ;  and  it  is  a  main 
object  of  public  policy  that  they  should  be  so.  Those  improvements  do  not  add  a  single 
9fsrt  to  the  quantity  of  land  in  mortmain ;  and  if  so,  why  should  not  the  lands  already  in  the 
hands  of  the  chanty  be  made  as  productive  as  nossible.  If  fifty  cases  had  been  so  decided, 
unless  they  had  afforded  me  some  solid  principle  for  their  decision,  I  should  not  think  them 
worth  much  notice.  It  is  in  vain  to  furnish  imaginary  constructions  of  the  act.  It  never 
can  be  strained  so  far  as  to  prevent  the  building  on  land  already  in  mortmain ;  therefore,  I 
really  think,  that  point  may  be  laid  out  of  the  case.  The  true  question  here  is,  whether  it  is 
an  essential  oart  of  the  testatrix's  purpose,  that  land  should  be  purchased  of  her  own  bounty, 
or  whether  the  carrying  on  the  charitr  is  the  principal  object,  and  the  purchase  of  land  u 
only  required  by  testatrix,  in  case  those  who  are  to  execute  it  cannot  find  scope  for  that  par- 
pose  in  point  of  local  situation,  aliunde^  and  from  another  hand  than  her  own.*' 

(6)  I  Cox,  Ca.  Ch.  163. 

(7)  Vide  8  Ves.  191,  and  note  (1),  antea,  688. 

(a)  See  Grieves  v.  Case.  1  Ves.  jun.  648,  and  Mr.  Hovenden's  note  in  1  Sopp.  203, 804  ; 
S.  C.  4  Bro.  C.  C.  67  ;  Blanford  v.  Thackerall,  4  Bro.  C.  C.  394  ;  S.  C.  8  Ves.  jun.  938 ; 
Atty.  Genl.  v.  Williams,  4  Bro.  C.  C.  526  j  Henshaw  v.  Atkinson,  8  Madd.  306 1  Attj. 
Genl.  V,  Wilson,  2  Keen,  680, 
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Pte  V,  Daubuz  (1)  and  Another. 

Lincoln*8Jnii-Hall,  12  March,  1791.    24th  May,  1792. 

(Reg.  Lib.  1791.  B.  fol.  289.) 

Tenant  in  tail  makes  a  mortgage,  with  covenant  for  further  assurance,  and  becomes  bank- 
rupt, his  assignees  are  bound  by  the  covenant.  (2) 

The  bill  stated,  that  Benjamin  Nankwell,  being  seised  in  tail  of  lands 
and  tenements  in  Cornwall,  but  representing  himself  to  be  seised  in  fee, 
borrowed  800/.  of  the  plaintiff,  on  the  security  thereof,  and  by  indentures 
of  mortgage  of  21st  and  22d  December,  1780,  conveyed  the  prem- 
ises to  the  plaintiff  in  fee,  •subject  to  a  proviso  for  redemption,  [•SOG] 
on  payment  of  800/.  and  interest,  and  Nankwell  covenanted  with 
the  plaintiff  for  title,  and  for  further  assurance.  In  June,  1789,  a  com- 
mission of  bankrupt  issued  against  Nankwell,  and  a  bargain  and  sale 
(afterwards  duly  enrolled),  of  his  real  estate,  and  an  assignment  of  his 
personal  estate  was  made  by  the  commissioners,  to  the  defendants,  who 
were  chosen  assignees.  The  bill  further  stated,  that  the  whole  of  the 
principal,  and  a  great  arrear  of  interest,  remained  due,  besides  a  further 
sum  of  200/.  advanced  to  the  said  Benjamin  Nankwell,  on  bond,  and  that 
the  plaintiff  had  discovered,  since  the  bankruptcy,  that  the  said  Benjamin 
Nankwell  was  (under  the  will  of  his  father)  only  tenant  in  tail  of  the 
mortgaged  premises,  but  that  the  fee-simple  is  vested,  by  virtue  of  the 
bargain  and  sale  enrolled,  in  the  defendants.  The  plaintiff,  therefore,  by 
the  bill  insisted,  that  as  he  was  entitled  by  virtue  of  the  covenants  to 
have  called  upon  Nankwell,  if  he  had  not  become  a  bankrupt,  to  have 
suffered  a  recovery  of  the  premises  for  making  a  further  assurance 
thereof  to  him,  that  the  assignees  standing  in  his  place,  were  bound 
8o  to  do ;  and  therefore  the  bill  prayed  an  account,  and  that  the  defend- 
ant might  be  decreed  to  pay  what  should  appear  to  be  due,  or  be  fore- 
closed. 

The  defendants,  by  their  answer,  admitted  the  facts,  but  submitted  to 
the  Court,  what  interest  Benjamin  (being  tenant  in  tail  only)  conveyed  to 
the  plaintiff  by  the  mortgage-deeds,  and  in  whom  the  fee-simple  was  now 
vested,  or  whether  the  plaintiff  would  have  been  entitled  to  have  called 
upon  Nankwell  (had  he  not  become  bankrupt),  to  suffer  a  recovery  and 
make  further  assurance,  and  whether  the  plaintiff  was  entitled  to  a  con- 
veyance from  them  as  assignees,  and  further  submitted  to  act  as  the  Court 
should  direct. 

Mr.  SoUcitor-Oeneratf  and  Mr.  Steele,  for  the  plaintiff,  argued  that  the  as- 
signees were  bound  to  do  all  acts  that  the  bankrupt  himself,  had  he  con- 
tinued solvent,  would  have  been  bound  to  do.  Taylor  v.  Wheeler,  2  Vern. 
564.  They  take  the  estate  affected  by  every  equity  with  which  it  was 
affected  in  the  hands  of  the  bankrupt,  and  the  plaintiff  is  entitled  to  come 
against  the  assignees  for  every  remedy  he  could  have  against  the  bank- 
rupt;  and  therefore  the  fee  having  become   absolute  in   them,   they 

(1)  Mr.  Dickens  also  took  notes  of  this  decision ;  but  they  are  very  inaccurate  ;  his  report 
stating  that  the  plaintiffs  did  not  claim  under  a  regular  mortgage,  but  merely  under  a  de]M>sit 
of  title-deeds,  which  was  held  eauivalent.  It  is  most  probable  he  was  misled  by  some 
dictum  to  that  effect  hy  Lord  Thurlow,  who  had  decided  that  precise  point  a  year  or  two 
before,  in  Ex  pArte  WRlSj  in  the  matter  of  Taylor,  lately  reported,  2  Coz.  233. 

(2)  S.  P.  with  the  pnncipal  case,  Edwards  v.  Appiebee  (above  cited),  antea,  2  vol.  662, 
note,  per  Lord  C.  Nortninffton.  See  also  Exparte  Wills,  2  Coz,  233,  above  cited  in  note 
(I).    See  also  Taylor  ».  Wheeler,  cited  I  P.  W.  279, 280. 
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[*597]  were  bound  in  the  same  way  he  would  have  been,  had  he  suffered  *a 
recovery  which  would  have  let  in  the  incumbrance.     Edwards 
V.  Applebee  (ante,  vol.  ii.  p.  652,  n.)  is  a  case  in  point  with  the  present. 

Mr.  Mitford,  and  Mr.  Stanley ^  for  the  defendants. 

When  the  mortgagor  is  only  tenant  in  tail,  the  act  done  by  him  does 
not  hind  his  assignees.  The  act  21  Jac.  1,  c.  19,  §  12,  vesting  the  fee- 
simple  in  the  assignees  by  the  bargain  and  sale,  is  not  for  the  purpose  of 
giving  the  incumbrancer  a  better  title,  but  merely  for  the  benefit  of  the 
creditors ;  it  was  so  determined  in  Bfxk  v.  Wdsh^  1  Wils.  276,  and  that 
the  bankrupt  could  only  convey  for  his  life,  and  he  being  dead,  in  that 
case  the  mortgage  was  at  an  end.  The  mortgagee  can  only  be  entitled 
to  what  he  could  take  from  the  bankrupt.  The  assignees  only  hold  it  for 
general  creditors,  not  for  the  mortgagee.  In  the  case  before  Lord  Nor- 
thington,  he  does  appear  to  have  decreed  the  assignees  to  join;  we  must 
admit  that  to  be  a  strong  case  against  us :  but  it  does  not  appear  what 
was  said  in  that  case.  If  that  case  prevail,  it  will  have  a  strong  effect  as 
to  persons  taking  mortgages  from  tenants  in  tail,  as  it  would  give  them  a 
title  (in  case  of  bankruptcy),  that  the  bankrupt  at  the  time  could  not  give 
without  the  concurrence  of  tenant  for  life,  which,  under  this  case,  be 
might  do  without,  (t) 

Mr.  Solicitor 'General^  in  reply. 

The  statute  operates  as  a  recovery ;  ( })  then,  the  equity  arises  oat  of  a 
different  ground,  the  bankrupt's  having  agreed  that  the  land  should  he 
charged,  which  agreement  would  bind  the  land  in  equity.  The  plaintiff 
would  have  had  an  equity  against  the  bankrupt,  to  make  good  the  title  by 
further  assurance,  and  his  equity  is  the  same  against  the  assignees  ;  and 
he  might  come  here,  and  call  upon  the  assignees  to  make  it  good,  just  as 
the  bankrupt  ought  to  have  done.  The  covenant  for  further  assurance 
operates  in  the  same  manner  with  an  original  covenant  to  make  an  effect- 
ual charge.  It  does  not  appear  that  in  Beck  v.  Welsh,  there  was  aiij 
covenant  for  further  assurance. 

Lord  Chancellor  (during  the  argument,  and  at  the  close  of  it)  said, 
the  cases  appeared  to  be  directly  contradictory :  that  he  was  not  aware  of 
the  case  in  Wilson,  which  appeared  to  have  been  determined  with 
[*598]  great  deliberation,  and  by  great  judges ;  yet  the  'argument  in  that 
case  did  not  appear  to  him  satisfactory.  The  Court  there  held  the 
incumbrancer  not  to  be  let  in  :  considering  the  statute  as  declaring  the 
use  of  the  bankrupt's  estate  for  the  benefit  of  all  his  creditors.  He  should 
have  agreed  with  Lord  Northington  in  a  different  construction  of  the 
statute,  conceiving  its  object  only  to  be  [merely  to  save]  the  expense  of  a 
recovery ;  (3)  and  that  its  effect  would  be,  to  let  in  the  incumbrance,  and 
to  convey  not  only  all  that  the  bankrupt  had  conveyed,  but  more :  there- 

(t)  N.  B.  There  is  great  weight  in  this  argument,  and  it  may  be  enforced  by  Lord  Maos' 
field's  reasoning  in  1  Bur.  118,  which  is  only  m  substance  a  maxim  of  the  law,  viz.  that  no 
man  can  by  his  own  wrong  acquire  an  advantage  to  himself.  (Serjt.  Hill.)  —  Eden, 

{%)  Qu.  This  is  begnng  the  <)ue8iion,  for  the  real  question  is  not  how,  but  for  whom,  it 
operates,  and  suppose  the  commissioners  were  never  to  execute  the  authority  given  them  bv 
21  Jac.  1,  c.  19,  s.  12,  over  entailed  lands.  Qu.  Whether  a  mortgagee  could  compel  them  7 
The  same  stat.  21  Jac.  1,  c.  19,  enacts,  that  the  statute  relating  to  bankrupts  shall  be  con* 
straed  in  the  most  beneficial  manner  for  creditors.  N.  B.  In  the  case  in  1  Wils.  the  bank- 
rupt was  dead,  and  therefore  could  have  made  no  further  assurance.  N.  B.  Creditors  under 
a  commission  cannot  take  advantaffe  of  a  covenant  to  renew  a  lease  or  perform  a  special 
agreement,  and  it  seems  the  rule  should  be  reciprocal.  (Serjt.  'RiW.)  —  Eden, 

(3)  "  For  the  purpose  of  barring  the  issue  and  the  remainders  over,  and  not  to  alter  the 
disposition  of  the  estate  to  the  prejudice  of  any  liens  at  law  or  in  equity  prior  to  the  bank- 
ruptcy." —  From  Sir  J.  Simeon^s  notes. 
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fore  if  the  case  in  the  Common  Pleas  had  not  heen  cited,  he  should  have 
adopted  Lord  Northington's  construction;  but  that  Mr.  Lloyd  said,  the 
case  in  the  Common  Pleas  had  been  acted  upon  in  the  Exchequer,  and  it 
would  be  improper  to  let  that  case  stand  at  law,  and  to  determine  other- 
wise in  equity. 

The  cause  at  present  stood  over;  (4)  but  on  the  24th  May,  1792,  his 
Lordship  made  his  decree,  that  the  defendant  should  redeem  the  mort- 
gage ;  or  stand  foreclosed,  and  execute  proper  conveyances  of  the  mort- 
gaged premises,  to  the  platntifT  and  his  heirs.  (5) 

(A)  At  the  desire  of  the  Solicitor-General  (now  Lord  Eldon).  —  Sir  J.  Simeon^s  MS. 

(6)  Of  so  much  of  the  estates  comprised  in  the  indenture  of  lease  and  release  as  was 
vested  in  them  as  assignees,  under  the  commission  of  bankruptcy  against  Benjamin  Nank- 
well.  —  R.  L. 


Davidson  v.  Foley. 

Lincoln's-Inn-Hall,  12th  July,  1791.    Hil.  Vacation,  1792.    24th  May,  1793. 
(Reg.  Lib.  1791.  A.  fol.  610.) 

The  warrant  of  attorney  to  confess  judgment  is  an  assurance,  within  the  annuity  set,  17 
Geo.  3,  and  therefore,  if  the  memorial  enrolled  nnder  the  act  does  not  recite  it,  the  memo< 
rial  and  all  suhseouent  proceeding  are  void.  (1)  After  the  bill  filed,  the  cause  shall  not 
stand  over  to  enrol  a  new  memorial. 

This  cause,  which  is  stated  upon  the  demurrer,  vol.  ii.  p.  203,  came 
to  a  shorter  conclusion  than  was  expected. 

It  is  there  stated  that  previous  to  the  suing  out  the  writs  of  scire  facias 
and  elegity  the  plaintiffs  caused  a  memorial  of  their  securities  to  be  en- 
rolled according  to  law.  This  statement,  which  was  that  of  the  bill,  was 
sufficient  for  the  purposes  of  that  report:  but,  in  fact,  though  a  memorial 
of  the  bonds  was  enrolled,  the  warrants  of  attorney  to  confess  judgment 
were  not  comprised  in  the  memorial ;  it  being  supposed  that  the  former  was 
a  full  compliance  with  the  annuity  act  of  17  Geo.  3,  c.  13,  which  requires 
"  that  a  memorial  of  every  deed,  bond,  instrument,  or  other  assurance, 
whereby  any  annuity  or  rent-charge  shall  be  granted  for  one  or 
more  life  or  lives,  or  for  any  term  of  years  ^determinable  upon  a  [*599] 
life  or  lives,  shall  be  enrolled  in  the  Court  of  Chancery,''  and  that 
it  was  unnecessary  that  the  warrant  of  attorney  should  be  included  in  the 
memorial. 

At  the  hearing  of  the  cause  on  the  13th  of  July,  1791,  and  subsequent 
days,  it  was  argued  by  the  counsel  for  the  defendants,  that  for  want  of  the 
warrant  of  attorney  being  recited  in  the  memorial,  it  was  defective ;  and 
the  defect  fatal,  for  that  the  warrant  of  attorney  was  an  assurance  within 
the  act  of  Parliament. 

It  stood  over,  in  order  that  the  plaintiflTs  might  bring  an  ejectinent  to 
try  this  point,  which,  however,  was  not  done  :  and  the  matter  was  brought 
on  again  in  Hilary  vacation,  1792,  when 

(1)  See  D.  Bolton  v.  Williams,  postea,  4  vol.  297,  and  2  Yes.  jun.  133.  and  the  cases  in 
the  Editor's  notes,  ibid.  It  is  to  be  observed,  that  the  above  and  ail  oiher  cases  in  these 
reports  under  the  annuity  act,  must  be  considered  as  referable  to  the  act  of  the  17  Oeo.  3,  c. 
26,  only.  By  the  late  act,  63  Oeo.  3,  c.  141.  the  provisions  made  by  the  first-mentioned  act 
have  been  repealed,  and  other  provisions  substituted  in  lieu  thereof  In  all  cases,  therefore, 
rabs6<iuent  to  the  above  act  of  the  63  Gko.  3,  reference  must  be  to  that  act  alone. 
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Mr.  Solieiiar^Oeneral^  Mr.  MUford^  Mr.  Orant^  and  Mr.  Aktander, 

for  the  plaintiff,  argued  two  points — 

That  it  was  not  necessary  a  memorial  of  the  warrant  of  attorney  should 
be  enrolled. 

That,  if  it  was  necessary,  that  the  cause  might  stand  over,  and  a  new 
memorial  be  enrolled  comprising  the  warrant  of  attorney. 

The  arguments  were  very  long,  but  the  substance  of  them  were  aa 
follow: 

The  act  (^  3,)  requires,  '^  that  every  deed  or  instrument,  by  which  anj 
''  annuity  is  granted^  shall  be  enrolled  within  twenty  days ;"  all  therefore 
that  is  required  to  be  enrolled,  is  the  instrument  by  which  the  annuity  is 
granted.  But  the  warrant  of  attorney  to  confess  judgment,  cannot  be 
said  to  be  the  instrument  by  which  the  annuity  is  granted.  It  does  not 
operate  as  a  grant,  it  does  not  modify  it,  the  grant  is  complete  without  it : 
its  only  operation  is  to  prevent  the  necessity  of  an  adverse  proceeding 
previous  to  the  entering  up  the  judgment;  it  is,  therefore,  not  within  the 
words  of  the  act.  It  is  impossible  to  conceive  it  to  have  been  within  the 
intent  of  the  person,  who  drew  the  clause  in  the  act:  where  the  bond  ia 
the  instrument  by  which  the  annuity  is  granted,  an  instrument  that  onlj 
enables  persons  to  enter  up  judgment  on  that  bond,  could  not  be 
[*600]  intended  to  be  included.  *  Where  acts  of  Parliament  refer  to  io- 
struments,  they  refer  to  them  by  their  known  names ;  but  the 
warrant  of  attorney  is  not  among  the  instruments  enumerated  in  the 
third  section  of  the  acts,  '^  Bond,  Instrument,  or  Assurance."  It  is  the 
duty  of  the  legislature  to  speak  of  instruments  according  to  their  nature: 
but  they  could  not  mean  to  include  the  warrant  of  attorney  ;  as  they  refer  to 
instruments  specifying  the  consideration,  which,  though  the  bond  does, 
the  warrant  of  attorney  does  not,  further  than  as  it  refers  to  the  bond. 
It  refers  to  instruments  that  contain  the  names  of  the  parties,  for  ail  the 
parties'  names  are  to  be  specified  ;  but  all  the  attorneys  of  the  Court  are 
parties  to  the  warrant  of  attorney.  If  it  is  necessary  to  enrol  this,  it 
would  be  necessary  to  enrol  many  things  which  could  not  be  intended  to 
be  enrolled.  Suppose  a  fine  was  necessary  to  make  good  the  title,  or  a 
recovery,  must  the  memorial  recite  the  fine  or  recovery?  But,  in  fact,  in 
the  present  case,  even  if  the  warrant  of  attorney  was  necessary  to  be 
enrolled  in  annuities  granted  now,  this  would  operate  as  an  ex  post  facto 
law,  the  present  grants  being  previous  to  the  passing  of  the  act,  which 
could  not  be  intended  to  affect  subsisting  titles.  The  judgment  here,  not 
the  memorial,  is  the  ground  on  which  the  plaintiffs  come.  It  is  not  the 
memorial  that  entitles  the  plaintiff  to  have  the  obstacles  removed. 

But,  suppose  the  memorial  necessary,  and  also  that  it  is  necessary  that 
the  memorial  should  comprise  the  warrant  of  attorney,  we  may  enrol^  a 
new  memorial,  and  introduce  it  there.  There  are  many  cases  in  which 
the  Court  will  let  causes  stand  over,  for  the  purpose  of  doing  acts  which 
are  necessary  in  order  to  the  plaintiff's  remedy,  where  he  has  a  right  to 
k.  Something  analogous  to  this,  was  done  in  Curtis  v.  CSirtis  (ante,  vol. 
ii.  p.  620),  where,  in  a  bill  for  dower,  the  defendant,  in  his  answer,  said, 
the  plaintiff  was  never  married,  and  that  there  were  no  lands  of  which  she 
was  dowable.  At  the  hearing  of  the  cause,  the  Lord  Chancellor  retained 
the  bill  for  a  year,  to  give  the  plaintiff  an  opportunity  of  trying  her  right. 
Upon  a  writ  of  dower  brought  by  the  plaintiff,  a  writ  went  to  the  bishop 
to  try  the  marriage,  who  certified  that  the  plaintiff  was  lawfully  married: 
and  on  the  second  plea  as  to  the  husband's  seisin,  the  widow  had  a  ver^ 
diet.    She  died,  and  npon  a  bill  of  revivor,  the  question  waa,  whether 
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her  representatiTes  had  a  right  to  an  account ;  and  decreed  that 
ti  ey  had.  This,  in  principle,  is  a  *case  similar  to  the  present.  [*601] 
The  present  is  a  bill  to  clear  the  way  to  a  legal  right,  and  the 
Tourt  ought  to  make  such  a  decree,  as  will  make  way  for  the  execu- 
tion of  the  judgment.  Something  of  the  same  sort  was  done  in 
Stephens  ▼.  Oiive  (ante,  vol.  ii.  p.  90)  ;  there,  after  the  bill  liled  to  try 
the  validity  of  a  voluntary  settlement,  the  cause  stood  over  for  the  purpose 
of  the  plaintiff's  suing  out  an  elegit;  an  elegit  was  accordingly  sued  out, 
and  returned  nihil.  There,  when  the  cause  came  first  on,  the  plaintiff' had 
not  sued  out  his  elegitt  and  had  not  entitled  himself  to  recover.  So,  in 
Dormer  v.  Farteseue,  3  Atk.  124,  at  the  time  of  the  bill  filed,  the  plaintiff 
had  not  a  right  to  recover :  he  was  obliged  to  come  to  this  Court  to  re- 
move terms,  and  produce  the  settlement.  These  cases  show  that  the 
Court  will  let  causes  stand  over,  in  order  that  the  plaintiff  may  try  his 
right  at  law ;  and  not  put  him  to  file  a  new  bill.  So,  where  a  party  has  got 
a  wrong  administration,  the  Court  will  permit  him  to  take  out  a  right  one ; 
though  he  had  no  iitle  to  recover  at  the  time  of  the  bill  filed.  So,  where 
a  clergyman  sues  in  the  Exchequer  for  tithes,  before  induction,  though 
he  has  no  tide  till  induction,  yet,  as  induction  will  give  him  a  title  from 
the  vacancy,  the  Court  would  let  the  cause  stand  over  for  him  to  obtain 
induction.  So,  though  no  tithes  were  due  at  the  time  of  filing  the  bill, 
they  would  give  an  account  of  tithes  due  at  the  decree,  though,  in  either 
of  those  cases,  he  had  no  title  whatsoever  at  the  time  of  the  bill  filed. 
The  distinction  is,  that  when  the  plaintiffhas  such  an  interest  as  enables 
him  to  come  into  this  Court,  they  will  enable  him  to  effectuate  his  legal 
right.  Here,  the  plaintiffs  had  sufficient  interest,  as  judgment  creditors, 
to  be  put  into  such  a  situation,  by  having  the  terms  removed  out  of  their 
way,  as  would  enable  them  to  get  execution.  So,  in  a  bill  for  specific  per- 
formance of  a  contract  to  purchase  an  estate,  it  is  sufficient  if  the  vendor 
have  a  complete  title  at  the  time  of  the  decree,  though  he  had  not  at  the 
time  of  the  bill  filed.  If  a  bill  was  filed  for  performance  of  an  agreement, 
and  at  the  time  of  the  cause  being  heard,  the  agreement  was  not  stamped, 
the  Court  would  let  the  cause  stand  over,  to  get  it  stamped,  although  the 
act  requires  that  agreements  shall  be  stamped  within  twenty -one  days,  and 
that  time  should  have  expired  before  the  hearing  of  the  cause,  and,  of 
course,  the  plaintiff,  at  the  time  of  filing  the  bill,  had  no  title.  On  these 
grounds,  the  plaintiffs  have  established  a  right  to  an  immediate 
decree ;  or  to  have  the  cause  *8tand  over  that  they  may  have  a  [*602] 
new  memorial  enrolled,  upon  which  they  may  afterwards  proceed 
to  execution.  The  only  question  is,  whether  they  shall  be  sent  to  enrol 
such  memorial,  and  then  file  a  new  bill,  upon  which  they  must  have  the 
same  remedy  that  they  seek  by  the  present  bill. 

Mr.   Mansfield,  Mr.  Lhyd^  and  Mr.  Richards^  for  the  defendants. 

There  being  no  such  memorial  as  the  act  requires,  the  suit  most  fail : 
without  such  memorial,  the  inquisition  and  elegit  are  gone.  The  bill  is 
brought  on  the  ground  of  removing  legal  impediments  from  their  execut- 
ing their  judgment  at  law;  then  it  must  suppose  that  they  have  judgment 
at  law,  otherwise  the  whole  must  fail.  The  bill  recites,  that  the  defend* 
ants  gave  bonds  and  warrants  of  attorney  to  secure  the  payment  of  the 
annuities ;  and  that  the  plaintiflb  caused  their  securities  to  be  enrolled ; 
the  fair  sense  of  the  words  is,  that  the  warrants  of  attorney,  as  well  as  the 
bonds,  were  enrolled :  so  that  the  whole  foundation  of  the  bill  is  disproved ; 
for  there  being  no  legal  memoriaJ,  there  was  no  judgment,  no  scire  facias^ 
no  elegit :  therefore,  it  is  not  as  a  case  of  irregularity ;  but  they  were  in  a 
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situation  that  they  could  not  obtain  an  elegit :  and  the  removing  terms 
out  of  their  way  would  be  to  no  purpose,  as,  by  positive  law,  they  can 
have  no  judgment.  It  is  not  like  a  case  standing  over  to  bring  parties 
before  the  Court,  who,  when  there,  will  have  a  right  to  sue  ;  or  to  trj 
rights  at  law,  which,  when  established,  will  give  the  plaintiffs  a  right  to  a 
remedy  here  ;  but  the  question  is,  whether  a  party,  who  can  have  an  exe- 
cution at  law,  can  maintain  a  suit  here?  The  word  action^  in  the  act  of 
Parliament,  must  extend  to  every  court  of  equity  as  well  as  law.  All  the 
cases,  as  to  the  right  of  suing,  have  the  phrase  equiias  sequitur  legem  ; 
then,  if  a  person,  from  any  defect  of  title,  cannot  maintain  his  suit  at  law, 
can  he  have  it  in  equity  ?  Can  an  alien,  or  a  Roman  Catholic  recusant* 
who  cannot  bring  an  action,  file  a  bill  ?  The  legislature  meant  the  an- 
nuitant should  not  proceed  any  where,  without  enrolling  the  security.  If 
there  had  been  no  memorial,  a  plea  of  that  would  have  been  sufficient 
Then,  there  being  a  memorial  that  was  illegal,  cannot  put  them  in  a  better 

situation. 
[•603]  •A  cause  was  never  ordered  to  stand  over  for  the  purpose  of  ena- 
bling a  party  who  had  no  right  at  the  filing  of  the  bill,  to  comply  with* 
legal  requisites  which  he  had  not  complied  with  before  the  bill  filed. 
There  is  no  case  of  the  Exchequer  permitting  a  title  cause  to  stand  over 
that  the  plaintiff  might  be  inducted.  Suppose,  in  the  present  case,  they 
had  come  here  with  a  warrant  of  attorney  on  which  they  had  never  entered 
up  the  judgment,  could  it  have  stood  over  for  the  purpose  of  their  entering 
it  up  ?  They  might  just  as  well  come  without  a  judgment,  as  without  a 
memorial.  There  is  no  case  in  (he  books,  that  a  judgment  creditor  can 
come  here  to  have  impediments  removed  out  of  the  way  of  his  execution 
before  he  has  sued  out  execution  at  law.  He  must  show  that  be  has  gone 
as  far  at  law  as  possible,  before  he  fried  his  bill  here.  The  case  in  Atkyns 
(Dormer  v.  Fortescue)  does  not  touch,  in  the  slightest 'degree,  upon  the 
present  case.  Suppose  them,  now,  to  enrol  a  new  memorial,  how  could 
they  bring  it  upon  the  records  of  the  Court  ?  They  could  not  bring  it  on 
by  amendment.  It  would  be  absurd  to  bringmatter  into  the  suit  by  amend- 
ment, which  was  contradictory  to  the  claim  made  in  their  original  bill. 
Then,  the  only  method  would  be  by  supplemental  bill ;  but  the  same  ob- 
jection applies  ;  the  matter  would  not  be  supplemental,  because  contradic- 
tory ;  and  supplemental  matter  must  always  be  consistent  with  that  which 
goes  before.  A  totally  new  case  cannot  be  introduced  by  a  supplemental 
bill.  The  foundation  here  is  gone,  the  bill  being  filed  by  persons  as 
judgment  creditors,  who  have  no  judgment. 

Lord  Chancellor   (during  the  argument,  and  at  the  close  of  it)  ex- 
pressed great  doubt  as  to  both  the  points.     He  seemed  to  think,  that  what- 
.  ever  made  part  of  the  security,  must  be  comprised  in  the  memorial ;  and 
that,  as  the  judgment  must  be  founded  on  the  warrant  of  attorney,  the  war- 
rant of  attorney  ought  to  appear  ;  as,  otherwise,  the  Court  could  not  gather 
that  there  was  a  warrant  of  attorney  to  support  the  judgment.     He  said, 
all  he  could  gather  from  the  cases,  was,  that  where  the  Court  could^  see 
there  was  a  good  judgment,  it  would  not  stop  without  aiding  that  title  by 
what  is  called  an  equitable  elegit^  but  he  could  not  carry  it  higher  than 
that:  that  the  equitas  sequens  legem  must  be  such  as  to  assure  the  Court 
that  the  case  was  such  as  it  could  be  followe<]  by  a  legal  execution ; 
[*604]  but  that  where  *it  appeared  that  the  judgment  could  not  be  follow- 
ed by  a  legal  elegit,  the  Court  could  not  follow  it  by  an  equitable 
elegit.     That,  in  this  case,  he  considered  the  memorial  as  necessary  to 
tlie  judgment^  and  that  if  he  was  satisfied  that  the  warrant  of  attorney 
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was  not  an  assurance,  yet  he  should  not  be  justified  in  determining  so  con- 
trary to  the  opinion  of  a  court  of  law,  which,  in  the  case  of  Hodges  v. 
Money ^  in  last  Hilary  term  (reported  in  4  Term.  Rep.  500),  had  only 
held,  that  where  the  consideration  was  expressed  in  the  bond,  it  need  not 
be  so  in  the  warrant  of  attorney,  but  must  be  taken  to  have  held  that  the 
warrant  of  attorney  was  an  assurance,  as,  otherwise,  they  would  have  con- 
tradicted the  third  section  of  the  act. 

He  expressed  more  doubt  on  the  second  point,  whether  he  should  not 
now  permit  the  parties  to  enrol  the  securities,  and  by  amending  the  bill, 
bring  the  matter  upon  the  record.  He  agreed,  that  as  the  matter  now 
stood,  it  amounted  to  a  nonsuit ;  but  as,  supposing  a  proper  memorial 
enrolled,  the  plaintiff^s  title  would  be  perfect,  he  doubted  whether  he 
should  not  admit  them  to  supply  circumstances  ancillary  to  the  relief 
sought,  or  should  put  them  to  the  filing  a  new  bill.  In^the  cases  put, 
nothing  new  appeared  upon  the  record.  In  that  of  a  specific  perform- 
ance, if  the  party  was  able  to  make  a  title  at  the  time  of  the  decree,  the 
time  did  not  appear  when  he  became  able  so  to  do.  So,  in  the  case  of 
an  unstamped  instrument,  it  was  only  hearing  the  cause  one  day  instead 
of  another,  and  the  instrument,  at  the  hearing,  would  be  stamped.  It 
was  the  same  in  the  case  of  the  administration.  This  would  be  like  the 
ease  of  the  stamp,  if  the  stamp  bore  a  date  upon  it,  because  then  it  would 
appear,  upon  the  record,  that  it  was  subsequent  to  the  filing  of  the  bill. 
His  Lordship  said,  if  the  cause  stood  over  for  the  purpose  of  enrolling  the 
memorial,  ho  did  not  see  how  it  could  be  brought  on  the  record  but  by  a 
supplemental  bill.  (2)  (a) 

But,  on  the  24th  May,  1702,  his  Lordship  made  his  decree  in  these 
terms:  ''declare  that  the  plaintiffs,  not  having  registered  proper  memo- 
rials before  they  filed  their  bill,  let  the  bill  be  dismissed  out  of  this  Court 
without  costs  against  Edward  Foley  and  Lord  Foley,  and  against  the 
other  defendants  with  costs  to  be  taxed/'t 

t  In  a  case  of  Sherson  v.  Ozlade,  26th  Jone,  t792,  the  Conrt  of  King's  Bench  expressly 
treated  the  warrant  of  attorney  as  a  security  within  the  act.    Vide  4  Term  Rep.  884. 

(a)  Any  substantive  Acts  occnrring  after  a  bill  filed,  which  are  material  to  the  Court's 
taking  cognizance  of  the  case,  or  to  siTiog  the  plaintiff  any  relief  at  all,  must  be  introduced 
by  supplemental  bill ;  but  where  a  plaintiFonly  adopts  a  set  of  subsequent  circumstances  by 
amendment,  after  they  hare  been  in  part  stated  in  a  defendant's  answer,  and  controverts 
their  effect,  or  states  any  such  posterior  circumstances,  as  a  Master  would  take  into  his  con- 
sideration under  the  decree  in  an  original  suit  (such  as  subsequent  matters  of  account,  et 
nmtUa)f  these  collateral  matters,  it  seems,  are  properly  subjects  of  the  original  suit ;  and  are 
not  to  be  introduced  by  supplemental  bill.  See  Lord  Reaesdale's  Treat.  3d  ed.  Miloer  «. 
Loid  Harewood,  17  Yes.  144,  Knight  v.  Matthews,  1  Madd.  Rep.  666,  and  Adams  9.  Dow- 
ding,  2  Madd.  Rep.  63. 

n)  2  Madd.  Ch.  Pr.  (4th  Am.  ed.)  444, 446.    In  regard  to  the  right  to  file  a  supplemental 
1,  and  the  uses  of  such  a  bill,  see  1  Barbour,  Ch.  Pr.  B.  I,  ch.  12,  §  5,  p.  362  -  364. 
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[•606]  •Jackson  v.  Leter  and  Others. 

In  Court,  Easter  Term»  24th  May,  1792. 
(Reg.  Lib.  1791.  A.  fol.  599.    Entered  Jackson  v.  Bamford.) 

A  contract  that  the  one  party  shall  convey  an  estate,  and  the  other  shall  grant  an  annnity, 
shall  be  carried  into  execution,  though  the  vendor  died  previous  to  any  payment  of  the 
annuity  (one  having  accrued  due,  and  having  been  tendered).  (I)  A  memorial  of  such 
contract  need  not  be  enrolled  under  the  annuity  act,  17  Geo.  3. 

The  bill  stated  that  Sir  Ashton  Lever,  Knight,  deceased,  being  seised  ia 
fee,  of  considerable  real  estates  in  Lancashire,  subject  to  a  mortgage 
of  10,000/.,  and  other  incumbrances,  caused  several  parts  thereof  to  be 
advertised  for  sale  by  public  auction,  in  order  to  discharge  such  incum- 
brances ;  and  several  parts  thereof  were  sold  to  various  persons,  some 
for  money  considerations,  and  others  in  consideration  of  annuities  to 
be  granted  by  the  respective  purchasers  to  the  said  Sir  Ashton  Lever  for 
his  life. 

That  the  plaintiff  became  the  purchaser  of  certain  messuages  lying  at  Mid* 
dleton,  then  in  the  possession  of  himself  and  the  widow  Bamford,  in  con- 
sideration of  an  annuity  of  280/.  a  year;  and  a  contract  was  entered  into, 
bearing  date  July  27th,  1787,  whereby  Sir  Ashton  agreed  to  convey 
the  fee-simple  and  inheritance  of  the  premises  therein  described,  to  the 
plaintiff,  his  heirs,  and  assigns;  he  and  they  yielding  and  paying  to  the 
said  Sir  Ashton,  and  his  assigns,  an  annuity  or  clear  yearly  rent  of  280/L, 
payable  quarterly,  at  the  usual  days ;  the  first  payment  to  be  made  on  the 
25th  of  December  then  next.  The  premises  were  sold,  subject  to  alease. 
Sir  Ashton  to  have  the  rents  till  Michaelmas  then  next.  And  it  was  pro- 
vided, that  in  case  Sir  Ashton  Lever  should  happen  to  die  before  the  29th 
day  of  September  then  next,  the  contract  should  be  absolutely  void,  and 
Sir  Ashton^s  heirs  not  bound  to  convey  the  premises.  And  the  plaintiff 
further  agreed,  that  for  securing  the  said  sum  of  280/.  a  year,  the  said 
premises  should  be  conveyed  to  such  trustee,  and  in  such  manner,  as  the 
counsel  or  attorney  of  Sir  Ashton  should  advise ;  and  that,  as  a  further 
security,  the  plaintiff  would  procure  and  give  good  and  sufficient  landed 
security,  to  the  satisfaction  of  Sir  Ashton's  counsel,  for  the  payment  of 
the  said  annuity  of  280/.  to  the  said  Sir  Ashton  ;  in  which  securities  all 
such  powers  and  remedies  should  be  comprised  for  recovery  by  Sir 
Ashton  Lever,  as  his  counsel  should  advise. 

A  short  time  al\er  entering  into  the  contract,  plaintiff  delivered 
[*606]  to  the  defendant,  Milne,  who  was  the  agent  of  Sir  Ashton  *Lever, 
the  title-deeds  and  other  particulars  of  certain  estates  whereof  the 
plaintiff  was  seised,  which,  together  with  the  purchased  premises,  were 
intended  to  be  made  a  security  for  the  annuity  of  280/. ;  and  the 
defendant,  Milne,  having  examined  into  the  titles,  &c.,  of  the  said  estates, 
declared  himself  satisfied  with  the  security,  and  promised  to  prepare  the 
conveyances  for  carrying  the  contract  into  execution. 

Sir  Ashton  Lever  survived  the  29th  September  ensuing  the  date  of  the 
contract,  but,  in  consequence  of  some  delays,  the  defendant,  Milne,  did 
not  prepare  the  conveyances  before  the  25th  December,  1787.     On  or 

(1)  S.  p.  Carter  v.  Carter  (A.  D.  1733),  Forrester,  271,  and  Mortimer  v.  Capper,  antea,  1 
vol.  166,  qnod  vide.  See  also  Akhurst  r.  Jackson,  1  Swanston,  86.  The  principal  case,  and 
the  doctrine  upon  which  it  depends,  has  been  frequently  approved  by  Lord  Eldon,  C.  See 
(inter  alia)  hi  Coles  v.  Trecothick,  9  Yes.  216 ;  Paine  v.  Miller,  6  Yes.  362,  du:. 
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about  the  29th  of  the  same  month,  plaintiff  waited  on  the  defendant, 
Milne,  and  offered  to  pay  him,  on  behalf  of  Sir  Ashton  Lever,  the 
quarter's  annuity  which  had  then  become  due ;  but  he  declined  receiving 
the  same,  saying  that  the  conveyance  would  be  very  soon  completed,  and 
that  it  was  not  necessary  for  him  to  make  such  payment  in  the  mean 
time ;  nor  would  the  defendant,  Milne,  receive  any  money  from  any  of 
the  annuity  purchasers,  until  the  conveyance  was  ready. 

The  defendant,  Milne,  afterwards  prepared  the  conveyances,  and  sent 
them  to  London,  to  be  settled  by  counsel,  from  whence  he  received  them, 
on  the  evening  of  the  1st  of  February,  1789  ;  but  on  that  day  Sir 
Ashton  Lever  died,  after  a  sudden  and  short  illness  of  only  two  days,  so 
that  none  of  the  conveyances  were,  or  could  be,  executed  by  him. 

Sir  Ashton  Lever  left  the  defendant,  John  Lever,  his  heir-at-law,  and  in 
his  lifetime  b($d  made  a  will  and  codicil,  whereby  the  defendants,  Bamford 
and  Milne,  were  appointed  his  executors,  and  others  of  the  defendants 
claimed  different  interests;  in  particular,  he  devised  real  and  personal 
estates  to  the  defendants,  Bamford  and  Milne,  by  sale  or  mortgage,  to 
raise  such  sums  as  would  pay  his  debts,  legacies,  d&c,  without  the  aid  of 
his  personal  estate,  which  was  not  to  be  disposed  of  till  the  death  of 
his  wife. 

The  plaintiff  by  the  bill,  charged,  that  the  contract  was  fair  and  ad- 
vantageous to  Sir  Ashton  Lever,  bad  he  lived,  and  that  he  had  de- 
clared himself  satisfied  therewith,  and  that  he  had  oflen  ^declared  [*607] 
himself  fully  determined  to  perform  the  same  as  soon  as  he  should 
be  enabled  so  to  do,  by  having  redeemed  the  mortgage  of  10,000/. ;  that 
the  death  of  Sir  Ashton  Lever,  at  any  time  after  the  29th  September, 
1787,  was  not  an  event  provided  for  or  guarded  against  by  the  terms  of 
the  contract,  or  in  contemplation  of  the  parties,  at  the  time  of  entering 
into  the  same  ;  nor  was  there  any  probability  of  that  event  happening  so 
soon  aAerwards,  as  it  did ;  on  the  contrary,  Sir  Ashton  then  was,  and 
continued  till  within  a  few  days  of  his  death,  in  good  health  and  spirits, 
and  likely  to  live  for  several  years ;  and  that  the  offer  to  pay  the  first 
quarterly  payment  of  the  annuity,  and  the  delivery  of  the  title-deeds  of 
plaintiff^s  estates,  ought  to  be  taken  as  a  part-performance  of  the  said 
contract  on  his  part,  being  all  that  was  incumbent  on  him  to  do  previous 
to  the  final  completion  thereof ;  and  therefore  he  insisted,  he  was  entitled  j 
in  a  court  of  equity,  against  the  devisees  in  trust  of  Sir  Ashton,  in  the 
same  manner  as  he  would  have  been  against  Sir  Ashton  himself,  if  still 
living. 

The  bill  therefore  prayed  a  specific  performance  of  the  contract,  and 
that  proper  parties  might  be  decreed  to  join  in  conveyances  of  the  prem- 
ises to  the  plaintiff. 

The  material  defendants  admitted  the  facts,  to  which  they  did  not  impute 
any  fraud ;  they  admitted  that  Sir  Ashton  Lever  was  satisfied  with  the 
contract,  and  the  probability  that  he  might  have  lived  several  years ;  but 
said  his  constitution  was  much  broken  by  several  severe  illnesses ;  and, 
submitted,  as  he  died  before  the  contract  was  completed,  whether  it  ought 
to  be  specifically  performed,  and  the  plaintiff  ought  or  ought  not  to  have 
the  conveyance,  as  prayed  by  the  bill. 

There  was  evidence,  on  the  part  of  the  plaintiflb,  of  frequent  conversa- 
tions of  the  witnesses  with  Sir  Ashton  Lever,  and  of  his  satisfaction  in  the 
bargain  ;  that  the  annual  value  of  the  estate,  contracted  to  be  sold  to  the 
plaintiffs,  was  under  40/.  a  year ;  and  of  the  general  state  of  Sir  Ashton 
Lever's  health ;  that,  though  he  had  had  the  gout  in  his  stomach,  once  or 
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twice,  he  was  in  general  in  good  health  and  Bptrits,  and  died  of  an  illn 
of  not  above  two  or  three  days;  he  dying  on  Friday,  Ist  Febraary,  1786, 
and  the  witnesses  speaking  to  his  being  well,  holding  the  conver- 
[*608]  sations  above  stated  on  the  Monday  and  Tuesday  preceding,  and  *iiB- 
viting  the  witnesses  to  dine  with  him   on  the  Friday    following, 
when  he  expected  the  contracts  to  be  execuled  ;  and  the  defendant,  Milne, 
particularly,  swore  to  the  particulars  of  the  transaction  with  plaintiff,  that 
the  rent  of  the  premises  in  the  possession  qf  the  widow  Bamford  was  13/., 
and  of  those  in  possession  of  plaintiffs  22/.  lis.  6^.  per  annum;  that  the 
premises  in  possession  of  plaintiff  might  have  been  purchased  for  8401. 
in  money,  being  the  price  or  value  fixed  on  the  same  by  persons  employed 
for  that  purpose  :  that  the  premises  in  the  possession  of  the  widow  Bam- 
ford might  have  been  purchased  for  850/.  in  money,  subject  to  the  leases 
granted  thereof,  that  being  the  price  fixed  for  the  same.     He  likewise  de- 
posed to  the  plaintiff's  deposit  of  title-deeds,  relating  to  lands  and  buildings 
belonging  to  the  plaintiff,  which  he  approved  on  the  part  of  Sir  AshtOD 
Lever ;  the  offer  to  pay  the  quarter's  annuity  ;  that  he  prepared  a  convey- 
ance to  another  of  the  annuity  purchasers,  and  sent  the  same  to  London,  to 
be  perused  by  Mr.  Sidebotham  ;  which  draft,  together  with  a  draft  of  a  me- 
morial of  the  grant  of  the  annuity,  to  be  registered,  were  received  back  by 
the  witness,  the  evening  before  the  day  of  the  death  of  Sir  Ashton ;  and 
the  conveyance  to  the  plaintiff,  and  grant  of  annuity  and  memorial,  were 
intended  to  have  been  engrossed  agreeably  to  the  draft,  altering  names  and 
circumstances ;  that  one  reason  for  the  delay  in   the  completion  of  the 
contract,  was  owing  to  a  purchaser  of  a  part  of  Sir  Ashton  Lever's  other 
estate  not  paying  his  purchase-money  pursuant  to  his  contract,  which  pre- 
vented Sir  Ashton  Lever  from  discharging  a  mortgage  affecting  the  prem- 
ises ;  and  another  reason,  the  witnesses  not  receiving  the  draft  till  the 
time  mentioned. 

The  defendant's  witnesses,  generally,  and  particularly  a  physician  and 
apothecary,  swore  to  his  constitution,  though  naturally  robust,  being  much 
broken,  through  various  means ;  and  that  his  life,  at  the  time  of  the  con- 
tract, was  very  precarious,  he  being  frequently  subject  to  attacks  of  the 
gout ;  and  his  sudden  death  occasioned  by  an  apoplectic  and  paralytic 
stroke,  to  which  he  must  have  been  long  incident.  The  persons  who 
valued  the  estates  swore  to  the  respective  values  of  Bamford's  (under  these 
circumstances)  to  be  then  worth  855/.  5^.,  and  plaintiff's  to  be  793/L  2s. 

The  cause  was  heard  Easter  term,  1792. 
[*609]  *Mr.  Soliciior-Oeneral,  Mr.  Mansfield,  and  Mr.  Brown,  for  the 
plaintiff. 
The  cases  which  apply  to  the  present  are  Mortimer  v.  Capper  (ante, 
vol.  i.  p.  156),  and  Pope  v.  Roots  (7  Bro.  P.  C.  184).  Neither  of  them 
have  the  circumstance  of  the  parties  having  contracted  that  the  whole 
should  be  void,  if  the  seller  should  not  live  till  Michaelmas.  In  Mortiwur 
v.  Capper,  the  contract  was  fair,  and  could  not  be  affected  by  the  sudden 
death  of  Capper.  An  inquiry  was  directed,  as  to  the  value  of  the  estate, 
and  of  an  annuity  for  the  life  of  Capper,  but  the  parties  were  so  well  satis- 
fied with  the  opinion  of  the  Court,  that  they  never  brought  it  back  for 
further  directions.  The  reference  to  the  Master,  however,  shows  what  the 
opinion  of  the  Court  was :  but,  in  the  present  case,  the  parties  having 
agreed,  that,  if  the  grantee  of  the  annuity  should  not  live  to  a  certain  day, 
the  bargain  should  be  at  an  end,  was  bargaining  that  if  he  did  live,  it  should 
be  carried  into  execution.  In  the  case  of  Pope  v.  Roots,  there  is  this  dif- 
ferenoe,  the  first  quarter's  annuity  there  had  not  been  paid ;  in  the  present 
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case,  it  had  been  tendered,  which  is  eqalvalent  to  payment,  the  reason  of 
the  refusal  was,  that  Sir  Ash  ton  Lever's  agent  had  not  done  what  wos  his 
duty  to  do.  Sir  Ashton  had  the  annuity  as  long  as  he  lived,  and  might 
have  probably  had  it  for  many  years.  In  the  case  of  Carter  v.  Cttrter^ 
Forrester,  271,  A.  devised  8000/.,  to  belaid  out  in  land,  and  settled  to  the 
use  of  B.  in  tail,  remainder  to  C.  in  fee  ;  B.  and  C.  agreed,  by  articles,  to 
divide  the  money  in  the  manner  there  mentioned ;  B.  the  tenant  in  tail 
died  without  issue,  soon  after  the  making  the  articles,  and  before  any 
division  of  the  money;  G.  insisted  that  it  would  be  a  hardship  upon  him, 
that  B/s  executor  should  have  any  part  of  the  money ;  but  the  Court  de- 
creed, that  the  articles  should  be  performed  and  the  money  divided.  That 
case  must  have  been  otherwise  decided,  if  the  contingency  having  taken 
place  had  been  material  to  the  case.  In  the  present  case  everything  was 
complete  when  the  contract  was  made;  there  is  no  doubt,  but  that,  imme- 
diately, Jackson  was  entitled  to  the  estate,  and  could  have  contracted  for 
the  sale  of  it,  and  Sir  Ashton  was  in  the  same  manner  entitled  to,  and 
might  have  sold,  the  annuity  ;  so  that  the  whole  was  legally  executed  be- 
fore the  death  of  the  party,  and  it  cannot  be  material  how  long  he  lived, 
whether  a  quarter,  half  a  year,  or  a  year.  In  all  those  events,  the 
^bargain  would  have  been  unequal,  but  the  right  of  parties  can-  [*610] 
not  depend  on  the  equality  of  the  consideration  to  the  eventual 
value  ;  and  as  either  party  might  have  compelled  the  specific  performance 
of  the  contract,  it  ought  now  to  be  specifically  performed,  notwithstanding 
the  death  of  Sir  Ashton  Lever. 

An  objection  has  been  started  (by  Mr.  Attorney-General)  that  the  an- 
nuity should  have  been  registered,  but  here  it  is  reserved  as  a  rent,  and 
was  to  be  secured  upon  other  premises  besides  those  that  were  to  be  con- 
veyed by  Sir  Ashton  Lever,  and  therefore,  as  remaining  in  covenant,  it 
could  not  possibly  be  registered.  And  it  appears,  the  agent  for  Sir  Ash- 
ton Lever  had  approved  of  the  securities  offered,  which,  being  covenanted 
to  be  good  and  sufficient  landed  securities,  must  have  been  land  to  the 
annual  amount  of  the  annuity,  and,  therefore,  not  within  the  act  of  Parlia- 
ment. 

Mr.  Attanuff'Oeneral,  Mr.  Mitford,  and  Mr.  Stanley,  for  the  defendants. 

There  are  two  questions,  the  first  arising  upon  the  accident  which  has 
happened  ;  the  second,  whether  this  contract  for  the  grant  of  the  annuity 
ought  not  to  have  been  enrolled.  And  first,  as  to  the  second  question, 
the  contract  was,  that  Sir  Ashton  Lever  should  convey  an  estate  of  about 
the  value  of  40/.  a  year,  and  that  Jackson  should  grant  him  an  annuity  of 
280/.,  secured  on  the  lands  to  be  conveyed  by  Sir  Ashton,  and  should 
convey  other  lands  to  trustees,  as  an  additional  security ;  the  covenant  was, 
that  he  should  "  procure  and  give  good  and  sufficient  landed  security," 
but  what  that  security  was,  does  not  specifically  appear :  we  argue  that 
this  contract  was  within  the  annuity  act,  and  was  not  within  the  excep- 
tion contained  in  it.  The  words  of  the  act  are,  ^^  that  a  memorial  of  every 
deed,  bond,  judgment,  or  other  assurance  whereby  any  annuity  or  rent* 
charge  shall  be  granted  for  one  or  more  life  or  lives,  or  for  any  term  of 
years,  determinable  on  life  or  lives,  shall  be  enrolled  in  the  Court  of  Chan- 
cery," the  exception  is,  ''  that  nothing  in  the  act  shall  extend  to  an  an- 
nuity secured  on  lands  of  equal  or  greater  annual  value,  whereof  the  grantor 
shall  be  seised  in  fee-simple  or  fee-tail,  in  possession  at  the  time  of  the 
grant.''  Here  the  plaintiff  appears  manifestly  not  to  be  seised  of  the 
land,  the  contract  being,  that  *he  shall  *'  procure  and  give;"  so  that  it  [*611] 
might  be  land  to  be  purchased  or  borrowed  to  make  the  security ;  the 
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words  also  are  ''  good  and  sufficient  landed  security."  These  words  are  not 
sufficiently  certain,  because  the  exception  is  of  land  of  which  the  grantor 
is  seised  in  fee-simple  or  fee-tail,  and,  "  sufficient  landed  security*'  might 
be  any  of  which  Sir  Ashton  Lever's  agents  might  approve ;  it  might  be  of 
a  leasehold  for  along  term  of  years,  which  would  not  be  within  the  excep- 
tion in  the  act,  and  yet  might  be  a  very  sufficient  security  for  an  annuity 
for  Sir  Ashton  Lever's  life.  There  is  no  instrument  in  this  case,  that  we 
can  look  to,  but  the  contract;  if  that  is  defective,  by  the  policy  of  the  act, 
it  is  void.  The  contract  should  have  stipulated,  that  the  security  was  lands 
of  which  Jackson  was  seised  in  fee-simple  or  fee-tail ;  the  act  meant,  that 
the  security  should  be  specified  in  order  that  every  body  might  see  that 
it  was  sufficient.  But  though  not  within  the  exception,  it  is  certainly 
within  the  act,  for  it  is  an  agreement  to  pay  Sir  Ashton  Lever  an  annuity ; 
and  it  is  an  engagement  equivalent  to  a  grant  of  an  annuity ;  every  grant  of 
an  annuity,  under  the  act,  roust  be  enrolled ;  and,  therefore,  in  a  case  of 
Crossley  v.  Arkwright,  2  Term  Rep.  603,  a  deed  by  which  a  farm  and  several 
other  things  were  conveyed,  for  considerations,  one  of  which  wasan  annuity, 
not  being  enrolled,  was  declared  to  be  void ;  and  here,  there  being  a  contract 
to  pay  an  annuity,  though  only  an  equitable  grant,  is  it  void,  for  want  ofa  me- 
morial being  enrolled ;  as  it  is  such  a  contract  that  an  action  would  lie  upon 
it  for  the  annuity. 

Then,  with  respect  to  the  events  which  have  happened,  if  there  is  no 
grant  of  the  annuity,  there  is  no  consideration  for  the  conveyance ;  and 
the  death  of  Sir  Ashton  Lever,  before  the  contract  completed,  has  put 
an  end  to  the  whole  transaction.  The  real  meaning  of  the  parties  was,  that 
the  whole  should  be  in  suspense  till  the  conveyances  should  be  completed. 
This  appears  from  Sir  Ashton  Lever's  agent  refusing  to  receive  the  quar- 
ter's annuity.  We  accede  to  the  idea  that  the  annuity  was  to  have  its  com* 
mencement  from  Michaelmas,  and  that  the  first  payment  was  to  be  on  the 
25th  of  December  ;  but  the  parties  all  looked  forward  to  a  further  act  to 
be  done.  Sir  Ashton  Lever  could  not  intend  to  part  with  his  estate  on  the 
payment  of  a  single  quarter's  annuity,  without  a  security  for  the  future 
payments ;  he  must  have  looked  to  the  security  being  completed. 
[*612]  He  could  not  *have  called  upon  the  plaintiff  for  payment  of  the 
annuity  till  he  had  completed  his  conveyances ;  nor  could  he  be 
compelled  to  convey,  till  he  had  a  security  for  the  annuity;  therefore,  an 
event  having  taken  place,  which  prevents  the  completion,  the  transaction 
is  at  an  end.  Then  the  plaintiff  comes  to  claim  that  for  which  he  has  not 
given,  and  cannot  give,  as  the  case  stands,  any  consideration ;  he  comes  on 
the  footing  ofa  grant  which  cannot  now  be  made:  that  is  the  ground  of 
the  case  of  Pojte  v.  Roots, 

Mr.  Solicit or^Oener alt  in  reply. 

The  contract  was  complete  by  the  executidn  of  the  deed.  A  contract 
of  this  sort,  to  sell  an  estate,  would  be  sufficient  to  revoke  a  testator's  will, 
and  his  death  could  not  set  it  up  again.  The  nature  of  the  property  was 
altered  by  it;  between  the  period  of  the  contract  and  the  death  of  Sir 
Ashton  Lever,  had  he  been  indebted,  and  a  writ  o^  elegit  had  been  sued 
out  against  the  estate,  the  plaintiff  might  have  insisted  that  Sir  Ashton  held 
it  only  as  a  trustee  for  him.  It  is  contended,  that  it  is  a  case  of  hardship 
upon  Sir  Ashton  :  I  say,  it  is  not  so.  Sir  Ashton  had  all  the  benefit  he 
contracted  for;  he  bought  an  annuity;  he  knew,  in  its  own  nature,  it 
must  be  contingent ;  he  considered  the  annuity  as  being  worth  the  estate. 
It  is  said,  under  the  act,  there  can  be  no  consideration  ;  but,  as  soon  as  the 
security  was  approved  by  the  agents  of  Sir  Ashton  Lever,  the  plaintiflTs 
estate  was  bound,  and  he  could  not  have  cleared   it  from  Sir  Ashton 
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Lever's  charge.  Then,  as  to  the  annuity  act,  the  plaintiff  here  does  not 
come  for  an  annuity,  but  for  an  estate  ;  if  the  contract  required  registering, 
it  was  Sir  Ashton's  business  to  register  it.  It  is  the  grantor's  duty  to  reg- 
ister the  deed.  If  he  had  come  for  payment  of  tlie  annuity,  and  the 
plaintiff  had  set  up  the  defect  of  the  register/ the  Court  might,  perhaps,  say 
that,  from  that  defect,  he  could  not  recover;  but,  although  courts  of  law 
have  said,  that  the  grantor  of  an  annuity,  making  the  objection  that  there 
was  no  memorial  enrolled,  shall  not  hold  the  consideration  ;  the  Court  can 
never  take  notice  of  the  defect  of  registration,  at  the  instance  of  him  who 
ought  to  register.  Here,  Sir  Ashton  Lever  could  not  have  refused  to 
accept  the  annuity  on  the  ground  of  non-registration.  What  is  the  justice 
of  the  case?  If  it  was  Sir  Ashton  Lever's  intention  to  exchange  his  prop- 
erty for  an  annuity,  he  was  satisfied  with  the  consideration.  It 
was  not  the  intention  of  the  annuity  act  to  cut  •down  fair  trans-  ['GIS] 
actions.  This  is  not  a  deed,  bond,  or  instrument  for  securing  an 
annuity,  within  the  sense  of  the  first  clause  of  the  act.  It  is  an  agreement 
that  an  estate  shall  be  conveyed,  and  an  annuity  shall  be  secured.  It  is 
not  within  the  sense  of  the  clause,  as  it  looks  to  a  future  act.  In  the  case 
of  infants,  the  word  *'  contracts"  is  contained  in  the  act ;  but,  with  respect 
to  adults,  that  word  is  omitted.  The  act  contains  severe  penal  clauses : 
suppose  this  had  been  within  them,  could  a  party  have  been  convicted  on 
such  a  contract  as  this  ?  It  is  only  a  contract  on  which  a  court  of  equity 
may  compel  the  grant  of  an  annuity  :  this  could  not  be  contended  to  be 
within  the  penal  clauses.  What  did  the  legislature  mean  ?  It  clearly  did 
not  mean  to  include  contracts  in  the  first  clause.  This  is  not  an  instru- 
ment for  granting  or  securing  an  annuity,  but  a  contract  that  a  party  will 
make  a  future  grant,  and  refers  to  more  complete  instruments  to  be  made. 
It  not  being  under  seal,  the  covenantee  could  not  bring  an  action  for  not 
executing  a  grant,  upon  having  one  tendered  for  that  purpose.  It  is  not 
necessary  to  register  such  a  contract,  in  order  to  have  a  specific  perfor- 
mance of  it,  though  he  must  have  registered  that  future  deed,  in  order  to 
have  brought  an  action  upon  it ;  but,  upon  the  previous  contract,  the 
remedy  is  different.  With  respect  to  the  exception  in  the  act,  the  covenant 
to  give  landed  security  is  equivalent  to  a  covenant  to  convey  land  of  which 
he  is  seised  in  fee-simple.  Under  the  covenant,  Sir  Ashton  Lever  would 
have  a  right  to  such  security ;  leasehold  estate  would  not  do  ;  Sir  Ashton 
Lever  would  not  be  bound  to  take  it,  for  there  might  be  a  covenant  with 
the  lessor,  to  which  the  Court  would  not  make  the  annuitant  liable.  There 
is  no  decision  of  any  court,  by  which  the  party  would  be  obliged  to  take 
leasehold  estate  as  a  security.  In  Crossley  v.  Arhoright  it  was  held,  that 
the  grantor,  setting  up  the  annuity  act  as  a  defence,  should  repay  the  con- 
sideration-money ;  but  that  is  very  different  from  saying,  that  Sir  Ash- 
ton Lever  can  take  the  benefit  of  the  defect,  when  it  is  his  duty  to  register 
it.  This  reduces  it  to  the  question,  whether  that  has  been  done  in  this 
case,  which  has  been  required  in  other  cases.  The  act  was  so  far  com- 
plete on  our  side,  that  they  might  have  called  upon  us  to  pay  the  annuity, 
or  be  foreclosed.  But  something  remained  to  be  done  on  both  sides ;  that 
to  be  done  on  their  part  is  to  convey  the  estate. 

•Lord  Chancellor  said  there  were  two  questions ;  Ist,  was  [*614] 
this,  in  form,  a  grant  of  an  annuity,  or  only  a  covenant  to  make  a 
future  grant?  and,  if  it  was  only  a  covenant  to  make  such  future   grant, 
whether  it  was  within  the  act.  (2)     As  to  the  rest,  I  do  not  see,  if  an 

(2)  Such  future  executory  contracts  held,  both  at  law  and  in  equity,  not  to  hare  been  within 
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annuity  was  contracted  for,  why  the  consideration  should  not  be  paid. 
It  is  objected,  the  contract  cannot  be  carried  into  execution  modo  et 
forma:  that  has  great  weight  where  there  has  been  no  payment.  But 
suppose  a  suit  had  been  commenced  for  payment  of  the  annuity,  would  a 
death, pen^fen/e  litt^  have  made  a  difference?  I  have  not  considered  the 
cases  on  this  point  sufficiently  to  decide  this. 

The  cause  stood  over,  and  upon  the  24th  May,  Lord  Chancellor  made  hia 
decree,  whereby  he  declared  that  the  contract,  dated  the  27th  July,  1787, 
between  Sir  Ashton  Lever,  deceased,  and  the  plaintiff,  ought  to  be  carried 
specifically  into  execution  :  and  decreed  the  same  accordingly,  and  gave  the 
necessary  directions  for  that  purpose ;  and  for  an  account  and  payment  of 
the  arrears  of  the  annuity  of  280/.,  the  consideration  for  the  purchase  of 
the  estate,  (a) 

the  act  of  the  17  Geo.  3,  c.  26.  See  Brown  v.  Dowthwaite,  1  Madd.  Rep.  Ch.  446,  and 
Crespigny  v.  Wintenoom  there  cited,  p.  448  (4  T.  Rep.  790).  It  is  again  to  be  obserred, 
that  the  above  act  of  the  17  Geo.  3,  is  repealed  by  the  45  Geo.  3,  c.  141,  as  to  all  rabseqaeat 
cases,  under  which  latter  act  new  provisions  are  substituted. 

(a)  Mortimer  v.  Capper,  1  Bro.  C.  C.  167, 168,  and  notes  ;  1  Story,  Eq.  Jar.  ch.  4,  §  loa, 
104  ;  ch.  6,  S  147  - 161  ;  Welch  r.  Bradbury,  16  Pick.  376  ;  Faroham  v.  Brooks,  9  Pick.  239 
-241  ;  1  Sugden,  Vend.  &  Purch.  (6lh  Am.  ed.)  340,  341,  342,  [474]  to  [478.]  . 

[The  principal  case  has  been  repeatedly  recognizea  ana  approved  of,  the  prioeiple  being', 
as  observed  by  Lord  Eldon,  that  tne  party  has  the  thing  he  nought,  though  no  payment  may 
hare  been  made,  for  he  bought  subject  to  a  contingency,  6  Yes.  352,  and  therefoie^  on  the 
other  hand,  if  the  premises  are  deteriorated  by  fire  or  other  accident,  before  the  comnietion  of 
a  contract,  the  purchaser  is  bound.  Paine  v.  M eiler,  6  Yes.  349 ;  Coles  v.  Trecotbick,  9  Yes. 
346 ;  £z  parte  Minor,  1 1  Yes.  659  ;  Harford  v.  Purrier,  1  Mad.  Rep.  632 ;  Akburst  v.  John- 
son, 1  Swanst.  85 ;  Revell  v.  Hussey,  2  Ba.  &  Bea.  287  ;  for  if  by  the  contract  he  has  become 
in  equity  the  owner  of  the  premises,  they  are  his  to  all  intents  and  purposes.  They  are  Ten- 
dible  as  his,  chargeable  as  his,  capable  of  being  incumbered  as  his,  they  may  be  dcmed  as 
his,  they  may  be  assets,  and  ihey  would  descend  to  his  heir,  6  Yes.  352.  A  purchase  before 
the  Master  is  not  complete  before  confirmation  of  the  report,  and  therefore  a  loss  by  fire  after 
the  report,  but  before  confirmation,  falls  upon  the  venaor,  Ex  parte  Minor,  cit.  sup.  Twigg 
%,  Fifield,  13  Yes.  617.  —  JEcten.] 


GuTH  t;.  GcTH.     Rolls,  24th  May. 
(Reg.  Lib.  1791.  A.  fol.  305.  b.) 

Specific  performance  decreed  of  articles  of  separation  at  the  suit  of  the  wife,  [to  allow  her 
the  separate  maintenance  agreed  upon,]  though  the  husband  offered,  by  his  answer,  to  re- 
ceive her  again.  (1) 

This  was  a  bill  filed  bj  Catherine  Lysette  Louisa  Guth,  by  her  next 
friend,  against  her  husband  John,  alias  John  James  Philip  Guth,  praying 

(1)  The  present  decision  has  always  been  disapproved  of,  and  Lord  Eldon,  C.  has  obterved 
(11  Yes.  632),  that  it  was  "  the  only  instance  in  which  a  court  of  equity  did  enforce  such  a 
deed."  The  embarrassments  and  anomalies  which  the  courts  of  law  and  equity  hare  intro- 
duced by  facilitating  breaches  of  the  marital  contract  (of  all  contracts  the  most  solemn  and 
sacred,  and  the  most  useful  to  preserve  iuTioIate),  are  innumerable  and  inextricable.  Manj 
of  these  are  forcibly  delineated  by  Lord  Eldon,  C.  in  the  judgment  between  Lord  and  Lady 
St.  John,  11  Yes.  629,  et  seq.  His  Lord.ship,  there,  refers  to  Lord  Loughborough's  disap- 
probation of  the  principal  case,  in  Legard  v.  Johnson,  3  Yes.  362,  361,  &c.,  and  conmienta 
en  the  various  authorities  up  to  that  time,  which  had  innovated  upon  the  sound  and  intelli- 
gible principle  of  the  ancient  law,  that  the  marriase  covenant  could  not  be  affected  by  any 
other  contract  between  the  parties.  It  may  be  useful  to  observe,  that  the  decision  in  Rodney 
V.  Ghambere  (2  East,  283,  and  explained  bv  Lawrence,  J.  6  East,  244),  which  seems  to  have 
been  (inter  alia)  disapproved  of  by  Lord  EUdon,  C.  ubi  supra,  is  now  "  conndered  as  virtually 
overruled  by  the  very  recent  case  of  Titley  v.  Durand,  A.  D.  1819,  on  writ  of  error,  by  Abbot 
and  Dallas,  Chief  Justices."  A  provision,  therefore,  by  any  instrument^  for  the  separate 
— :.« ,  0£  ^  ^^^^  ^  ll^  ^^^1  ^f  ^y  future  sepantion,  whether  with  or  without  the 
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that  an  account  might  be  taken  of  what  was  due  to  her  in  respect  of  the 
arrears  of  an  annuity  of  100/.  agreed  to  be  paid  to  her  by  her  husband, 
in  pursuance  of  a  deed-poll  of  separation  therein  recited,  and  that  he 
might  pay  the  same  to  her  use,  as  well  as  the  growing  payments  thereof, 
as  they  should  from  time  to  time  become  due. 

The  bill  stated,  ihat  the  plaintiff  and  defendant,  being  natives  of  Ger- 
many, several  years  ago  intermarried  together,  but  that  unhappy  dif- 
ferences having  arisen  between  them,  it  was  mutually  agreed  that  they 
should  live  separate  and  apart  from  each  other ;  and,  accordingly,  a  deed- 
poll  of  agreement,  bearing  date  the  ^th  October,  1785,  was  signed  and 
executed  by  the  defendant  for  that  purpose :  whereby,  afler 
reciting  '*  that  they  had  mutually  ^agreed  and  consented  to  live  [*615] 
separate  and  apart  from  each  other  from  that  day ;  and  that  the 
plaintiff,  had  agreed  and  consented,  on  that  same  day,  to  go  immediately 
out  of  the  realm  of  these  kingdoms  into  foreign  parts,  beyond  the  sea,  and 
had  promised  not  to  molest  him,  the  defendant,  in  any  manner  whatsover, 
nor  to  return  into  these  kingdoms  without  the  said  defendant's  consent, 
in  writing,  to  that  purpose  previously  had  and  obtained,  and  signed  by 
two  witnesses ;  provided  that  the  defendant  should  not  fail,  neglect,  or 
leave  undone,  in  any  manner  whatever,  any  of  the  therein-named  con- 
ditions and  covenants  by  him  to  the  plaintiff  thereby  made ;  he,  the  said 
defendant,  agreed  to  allow  and  pay  to,  or  cause  to  be  paid,  unto  her  the 
plaintiff,  or  her  assigns,  the  sum  of  J 00/.  per  annum,  for  the  full  main- 
tenance of  herself  and  one  of  her  children,  named  Henry,  then  with  her, 
during  her  natural  life,  and  as  long  as  they  shpuld  so  keep  separate  and 
apart  from  each  other,  by  equal  quarterly  payments,  to  commence  from 
that  day,  provided  that  the  plaintiff  should  conform  to  the  severai  before- 
mentioned  conditions  and  agreements ;  and  in  case  she  sfaoii4d  contract 
any  debts  without  the  privily  and  consent  of  the  defendant,  and  which  he 
should  be  compelled  to  pay,  that  then  the  agreement  should  be  void." 

That  the  plaintiff,  with  her  youngest  child,  immediately  after  the 
execution  of  the  agreement,  went  to  reside  abroad,  and  had  ever  sinoe 
lived  apart  from  the  defendant,  and  had  not,  during  that  time,  molested 
him. 

The  annuity  of  100/.  per  annum  had  been  constantly  remitted  to  the 
plaintiff  till  the  26th  October,  1789;  but  that  from  that  period,  she  had 
only  received  10/.  a  quarter  from  the  defendant,  who  had  repeatedly 
refused  to  pay  up  the  arrears  of  the  annuity,  or  to  remit  the  growing 

intervention  of  trustees,  wonld  now,  it  seems,  be  incapable  of  beany  enforoed  either  at 
law  or  in  equity.  With  regard  to  the  interference  of  a  couet  of  egaity,  referable  to  contracts 
of  separation  between  husband  and  wife  operating  in  prtesenH^ii  is  observable,  that  although 
courts  of  equity  disclaim  to  enforce  the  agreement,  as  to  the  point  of  actual  separation,  they 
will  yet,  in  general  cases,  obli^  a  husband  to  perform  that  part  of  it,  which  relates  to  the 
payment  of  the  separate  maintenance  thereby  stipulated.  Sir  W.  Grant,  M.  B.,  in  the 
recent  case  of  Worrel  r.  Jacob,  3  Meriv.  268,  &c.,  noticed  the  perplexities  in  which  the 
courts  had  found  themselves  involved,  by  thus  enforcioff  the  minor  and  auxiliary  part  of  the 
agreement,  whilst  they  profess  to  repudiate  the  principal  and  essential  part  and  motive  of  it. 
Besides  this,  the  point  seems  even  yet  unsettled,  whether  the  courts  will  interfere  even  as  to 
the  stipulated  immediate  msdntenance,  if  the  contract  rest  only  as  between  the  husband  and 
wife,  withoat  the  interposition  of  trustees.  Lord  Loughborough  and  Lord  Eldon,  C.  (uhi 
supra)  much  doubted  whether  the  courts  should  do  so  ;  but  the  question  has  not  been  settled. 
The  profession  will  find  this  subject  well  treated  in  Mr.  Roper's  modem  work  on  the  Law 
of  Baron  &  Ferae,  1  vol.  p.  287,  et  sea.,  especially  291,  292.  And  the  other  points  abova 
noticed  will  be  found  well  classed  in  tne  same  volume,  with  references  to  the  latest  authori- 
ties, ^.  from  p.  272  to  318.  Although  Mr.  Roper  (ibid.  293,  &c.)  thinks  great  weiffht  is 
due  to  the  principal  case  as  a  deliberate  decision,  the  Elditor  must  a^in  refer  to  the  ooubta 
expressed  upon  it,  by  Lord  Loughborough  and  Lord  Eldon  ;  e^iecially  in  11  Yea,  632,  633. 
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payments  thereof,  iu  the  manner  stipulated  bj  the  above  agreement  of 
separation. 

The  defendant,  by  his  answer,  admitted  the  agreement  of  separation, 
but  said,  that  in  17^,  having  l>ecome  insolvent,  he  had  compounded  with 
his  creditors,  and  paid  his  respective  debts  to  the  utmost  of  his  ability,  and 
was  thereby  rendered  unable  to  pay  to  the  plaintiff  the  whole  of  the  said 
annuity,  and  that  the  sum  of  10/.  a  quarter,  was  to  the  full  extent  of  whal 
he  could  afford  to  pay  to  plaintiff  for  maintenance  of  herself 
[*616]  and  child,  *and  that,  in  order  to  alleviate  plaintiff's  expense,  he 
had  offered  to  take  home  the  child  and  maintain  it  himself: 

That  he  is  unable,  under  his  present  circumstances,  to  pay  to  the 
plaiutiff  any  more  than  40/.  per  annum,  and  which  he  believed  was  8uA> 
ficient  for  the  maintenance  of  herself  and  child ;  but  if  the  same  should 
not  be  thought  sufficient  for  that  purpose,  he  was  ready  and  willing,  and 
submitted  to  relinquish  the  agreement,  and  take  home  the  plaintiff  and 
her  child,  and  to  maintain  them  with  his  other  children,  in  the  best  man* 
ner  he  was  able. 

There  was  no  proof,  except  on  the  part  of  the  defendant,  of  his  insol- 
vency, and  having  compounded  with  his  creditors  ;  and  that  his  present 
income,  arising  from  his  business,  did  not  amount  to  more  than  300/.  per 
annum. 

The  cause  came  on  in  Trinity  term  last,  and  was  much  agitated  at  the 
bar ;  but  as  the  argument  and  cases  cited  were  repeated  and  commented 
upon  by  his  Honor  in  giving  judgment,  it  is  unnecessary  to  state  them. 

His  Honor,  this  day,  pronounced  his  decree  to  the  following  effect : 

Master  of  the  Rolls.  The  first  question  upon  this  agreement,  is,  what 
is  the  real  meaning  of  it :  for  if  it  does  not  amount  to  an  engagement, 
upon  the  part  of  the  husband,  to  permit  the  plaintiff  to  live  separate,  till 
they  mutually  agree  to  cohabit  together,  this  bill  cannot  be  sustained ; 
because  he,  by  his  answer,  has  offered  to  do  so.  This  has  been  com* 
pared  to  the  case  of  Head  v.  Head  (3  Aik.  547),  (2)  and  said  to  be  a 
mere  temporary  agreement,  and  not  intended  to  be  binding  upon  either 
party,  provided  the  other  was  willing  to  cohabit  again :  notwithstanding 
it  has  been  deliberately  entered  into :  but,  the  true  construction  is,  a  taiat 
separation,  until  both  shall  agree  to  cohabit.  The  recital  in  this  deed, 
takes  no  notice  of  any  future  cohabitation :  for  the  words  purport  to  be  a 
mutual  agreement  to  live  separate  from  this  day  ;  and  I  do  not  see  how  I 
can  annex  any  other  meaning  to  them,  than  that  of  a  perpetual  separation 
from  each  other,  unless  both  parties  should  jointly  wish  to  live  together 
again.  (3)  It  has  been  contended,  that  the  clause  in  this  instrument 
[*617]  which  stipulates  *for  the  payment  of  the  annuity,  must  mean 
nothing  more  than  a  temporary  argument ;  and  that  the  words  "  as 
long  as  we  shall  so  keep  separate  and  apart  from  each  other,"  clearly 
furnish  the  construction  :  now,  the  condition  was,  that  the  plaintiff  should 
live  abroad,  and  take  her  youngest  child  with  her ;  and,  in  consideration 
of  her  so  doing,  he  engages  to  pay  to  her,  or  her  assigns,  100/.  per  an- 
num, so  long  as  they  shall  keep  so  separate,  she  observing  the  condition 
imposed  upon  her,  to  go  out  of  the  kingdom,  and  not  to  return  without 
his  consent,  or  to  molest  him  during  her  absence ;  and  in  case  she  breaks 
any  of  the  above  conditions,  then  the  agreement  was  to  be  at  an  end ;  so 

(2)  And  Supplement  to  Ves.  ten.  18,  et  seq.  from  Reg.  Lib. 

(a)  "  And  as  to  the  offer  to  take  her  hack  win,  even  if  it  could  operate,  it  should  he  in 
writing,  attested  by  tvo  witnesses."    From  Sir  J.  Simeon's  MS.  notes. 
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that  according  to  the  language  of  the  deed,  unless  there  was  a  direct  vi(^ 
iation  of  it  on  the  part  of  the  plaintiff,  the  defendant  could  not  oblige  her 
to  return  to  htm ;  and  it  may  be  dearly  inferred  from  other  circumstances, 
though  not  proved  or  disclosed  in  evidence,  that  for  the  future  it  was 
meant,  by  both  parties,  that  they  should  continue  separate  from  each 
other,  unless,  in  case  of  a  breach  of  the  conditions  contained  in  the 
agreement,  the  one  had  a  right  to  compel  the  other  to  return.  Then,  the 
question  is,  whether,  without  proof  of  any  other  circumstances,  than  that 
of  a  mutual  agreement  of  separation  between  them,  this  Court  will,  upon 
a  bill  filed  by  the  wife,  compel  the  husband  to  abide  by  it,  although  he, 
by  his  answer,  offers  to  cohabit  with  her,  and  might  sue  in  the  Ecclesias- 
tical Court  for  restitution  of  conjugal  rights.  It  has  been  suggested,  that 
to  enforce  such  a  contract,  would  be  an  infringement  upon  the  jurisdic- 
tion of  the  Spiritual  Court :  but  that  court  can  only  judge  by  circum* 
tances,  how  far  it  is  warranted  to  pronounce  a  compulsory  sentence 
against  the  husband  or  wife;  but  with  respect  to  the  contract  itself  for  a 
separation,  that  court  cannot  have  any  right  to  pronounce  sentence  upon 
the  agreement  itself,  or  to  take  into  consideration  the  circumstances  upon 
which  it  may  be  founded.  In  such  cases,  where  parties  have  been  un- 
happy, and  it  has  been  found  expedient  to  enter  into  such  a  deed  of  sepa- 
ration, surely,  it  was  neither  necessary  nor  fit  that  a  wife  should  proclaim 
to  the  public  every  circumstance  which  may  have  occasioned  it;  neither 
is  it  necessary  for  this  Court  to  know  every  particular,  so  as  to  enforce 
an  execution  of  it.  There  are  instances,  where  this  Court  has  determined 
to  enforce  such  contracts,  either  with  or  without  a  disclosure  of 
circumstances,  without  the  parties  resorting  to  *the  Ecclesiastical  [*618] 
Court;  and  the  rule  seems  to  be,  that,  as  against  the  husband,  it 
will  enforce  an  agreement  for  a  separation,  (4)  upon  a  bill  filed  by  the 
wife,  though  the  husband  has  declared  his  readiness  to  take  her  home 
again  ;  the  Court  will  say,  these  are  circumstances,  which  we  must  not 
inquire  into.  The  agreement  ought  to  be  deemed  mutual,  the  husband 
ought  to  pay  the  money,  and  the  bill  is  to  compel  him  to  do  so.  It  has 
been  said,  that  the  husband  has  been  compelled  to  enter  into  this  engage- 
ment; and,  upon  that  ground,  if  he  had  filed  his  bill  to  be  relieved  against 
it,  the  contract  might  have  been  rescinded  :  it  does  not  appear  to  be  the 
case  here;  but  even  supposing  such  a  contract  had  been  obtained  from 
him  by  some  circumstances  of  coercion ;  if  the  wife  had  been  sufficiently 
guarded,  as  in  the  present  instance,  in  respect  of  her  conduct,  and  ob- 
serving the  conditions  thereby  imposed  upon  her,  it  does  not  follow,  that 
he  is  not  bound  by  it:  and  surely,  if  it  binds  his  wife,  it  must  bind  him, 
as  a  mutual  agreement ;  it  was  his  contract  as  much  as  hers,  and  he 
shall  not  avoid  it,  unless  he  can  show  a  direct  violation  of  it  on  the  part  of 
the  plaintiff. 

The  cases  fully  establish  this  principle,  the  first  of  which-  is  SeeUng  v. 
Crawley,  12th  November,  1700,  2  Vern.  386,  Reg.  Lib.  p.  71,  1700.  It 
appears  from  the  Register's  book,  that  the  defendant,  by  his  answer,  had 
offered  to  be  reconciled  to  the  party,  or  if  she  did  not  choose  to  return, 
then  to  allow  her  the  160/.  per  annum ;  and  the  decree  seems  to  rest  upon 
the  particular  circumstances  of  the  case.  The  next  case  is  Angier  v. 
Angier,  Prec.   Chan.  497,  or,  as  it  is  written  in  the  Register's  Book, 

(4)  Not  for  a  separation :  this  is  inaccurate ;  but  an  agreement  to  allow  a  separate  main- 
tenance, originating  in  a  contract  that  the  wife  atioukl  remain  separate  and  apart  from  the 
husband.    See  note  (l)  antea. 
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Engier  v.  Engier,  Reb.  Lib.  A.  6th  December,  1717;  a  vast  nam- 
ber  of  witnesses  were  examined :  the  agreement,  as  charged  in  the  bill, 
was  admitted  by  the  answer ;  but  it  does  not  appear  for  bow  long  they 
were  to  separate,  nor  are  there  any  words  purporting  a  perpetual  separa- 
tion ;  it  is  admitted  by  the  evidence  on  both  sides,  that  the  husband  and 
wife  could  not  live  together  without  the  hazard  of  very  bad  consequences: 
there  had,  also,  been  proceedings  in  the  Spiritual  Ck>urt;  the  decree  estab- 
lished the  agreement,  with  the  reasons  for  so  doing,  and  directed  a  settle- 
ment to  be  made  upon  the  wife  in  performance  of  it.  That  case 
[*Gld']  had  an  ingredient  in  it,  which  this  had  not,  for  *it  proceeded  upoa 
a  great  deal  of  evidence  of  circumstances,  and  upon  the  ground  that 
the  agreement  had  put  an  end  to  the  suit  in  the  Ecclesiastical  Court. 
Lister's  case,  8  Mod.  22,  Strange,  478,  was  a  case  at  law,  upon  an  habeas 
corpus^  where  the  Court  refused  to  deliver  back  the  wife  to  the  husband, 
and  there  is  another  case  of  a  like  nature  in  1  Burrow's  Reports,  Ret  t. 
Mead^  452.  Fitzer  v.  Fitzer^  2  Atk.  511,  was  a  bill  brought  against  the 
husband  and  his  creditors,  and  Lord  Hardwicke  goes  upon  this  ground, 
that  with  respect  to  creditors,  such  an  agreement  being  voluntary,  could 
not  prevail  though  good  against  the  husband,  upon  the  authority  of  Engier 
V.  Engier y  and  Seeling  v.  Crawley  :  and  his  Lordship  observed,  that  if  he 
was  to  enforce  it,  as  against  the  creditors,  it  would  be  encouraging  insol- 
vent parties  to  execute  such  agreements,  by  way  of  avoiding  payment  of 
their  debts.  So  in  Stephens  v.  Olive  (ante,  vol.  ii.  p.  90),  one  of  the 
points  was,  whether  the  agreement  was  good  against  the  creditors,  and 
Keuyon,  in  citing  JFHtzerr,  Fitzer,  observes,  that  it  was  not  so  in  that  case, 
because  there  was  no  valuable  consideration  on  the  part  of  the  wife ;  but 
held  it  good  in  Stephens  v.  Olive,  considering  that  the  circumstance  of 
the  property  being  invested  in  trustees,  and  they  bound  to  maintain  the 
wife,  rendered  it  a  valuable  consideration,  so  as  to  support  it  against  credi- 
tors. Head  v.  Head,  1  Vesey,  17,  but  more  accurately  reported  in  3  Atk. 
547,  (5)  Has  been  said  to  completely  decide  the  present  case,  and  establish 
this  principle,  that  if  the  husband  offers  to  take  the  wife  home,  the  Court 
must  comply  and  annul  the  agreement :  the  question  was,  whether  the 
letter,which  is  accurately  stated  in  Atkyns,  amounted  to  an  agreement  for 
a  perpetual  separation,  or  merely  a  temporary  one  ;  and  it  was  clear,  from 
the  language  of  it,  that  it  meant  only  the  latter ;  Lord  Hardwicke  seems 
to  have  been  anxious  to  have  enforced  it,  if  he'  could  have  done  so  with 
propriety,  and  he  decides  the  case  purely  upon  the  ground  of  its  being  a 
mere  temporary  agreement,  and  that  the  parties  must  apply  to  the  Eccle- 
siastical Court;  (5)  that  authority  cannot  decide  this  case;  since,  if  it  had 
been  a  perpetual  agreement,  the  Court  would  doubtless  have  enforced  it. 
FUtcher  v.  Fletcher,  t  (6)  November  20th,  1788,  has  also  been 
[*620]  adverted  to ;  the  learned  judge  was  perfectly  clear  *  that,  in  all 
cases  where  the  contract  was  a  proper  one,  this  Court  will  enforce 

(t)  Fletcher  v.  Fletcher  (6),  the  plaintiff,  the  wife  of  the  defendant,  filed  her  hill  against 
her  husband  and  trastees  for  a  specific  performance  of  articles  of  separation :  the  defendant, 
the  husband,  filed  his  cross-bill  for  the  delivery  up  of  the  articles,  and  praying  that  the  same 
miffht  be  cancelled :  the  plaintifi!'  having,  as  provra  in  the  cause,  retnmea  to  her  husband, 
ana  cohabited  with  him  for  fourteen  days,  and  there  being  some  other  strong  collateral  cir- 
cumstances in  evidence,  in  favor  of  the  defendant. 

Mr.  J.  Buller,  sitting  for  Lord  Chancellor,  refused  to  decree  a  performance,  and  dismissed 
the  original  bill ;  and,  upon  the  cross-bill,  ordered  the  deed  to  be  delivered  up ;  no  cosu  on 
either  side. 


(Ji 


And  likewise  from  Reg.  Lib.  Supplement  to  Vesey,  p.  18. 
S.  G.  2  Cox,  99.    Quod  vide. 
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it,  and  would  have  done  so  in  that  instance,  had  there  not  been  a  subse> 
quent  cohabitation. 

Afler  these  authorities,  independent  of  any  other  circumstances,  and 
without  proof,  the  question  nakedly  comes  before  me,  whether  I  ought  not 
to  enforce  this  agreement ;  and  I  am  of  opinion,  that  I  am  boand  by  the 
cases  to  do  so.  It  has  been  suggested,  that  there  are  authorities  where 
the  parties,  afler  such  a  contract,  have  applied  to  the  Spiritual  Court  for 
a  restitution  of  conjugal  rights :  and  that  there  is  the  case  of  Booth  v. 
Booth  J  in  the  latter  part  of  lA>rd  Hardwicke's  time,  which  came  before  the 
Court  upon  an  injunction  to  restrain  the  proceedings  in  the  Spiritual 
Court ;  but  what  became  of  that  matter,  I  have  not  been  able  to  trace ; 
what  would  be  the  event  of  such  an  application,  it  is  not  necessary  for  me 
now  to  decide.  The  objection,  which  remains  to  be  considered,  is,  that 
if  the  Court  does  enforce  such  a  contract,  the  peculiar  situation  of  the 
defendant,  as  having  been  an  insolvent  man,  does  not  warrant  a  specific 
performance  of  it  in  the  present  instance,  at  least,  to  its  utmost  extent, 
and  that  the  plaintiff  ought  to  rest  satisfied  with  the  40/.  per  annum.  But 
I  am  of  opinion,  that,  if  it  is  performed,  it  must  be  in  toto,  and  that  it  cannot 
be  executed  only  in  part.  This  is  the  contract  of  the  husband  to  maintain 
the  child  as  well  as  the  wife,  and  he  must  abide  by  it ;  and  so  long  as  she 
complies  with  the  conditions  of  it  and  keeps  the  child,  she  must  receive 
the  100/.  per  annum  ;  (7)  therefore,  let  it  be  referred  to  the  Master,  to  take 
an  account  of  what  is  due  for  the  arrears  of  the  annuity  from  the  date  of 
the  receipt,  and  let  the  same  be  paid,  together  with  the  growing  payments, 
to  her,  or  such  person  as  she  shall  appoint,  and  the  defendant  to  pay  the 
costs,  (a) 

(7)  His  Honor  declared,  that  "  the  agreement  between  the  parties  ought  to  be  specifically 
performed  and  carried  into  execution :"  and  referred  it  to  the  Master,  &c.  (ut  supra).  — 

K.  L. 

• 

(a)  "  If  the  separation  of  the  wife  from  her  husband  be  voluntary  on  her  part,  and  is  caused 
by  no  cruelty  or  ill-treatment ;  or  if  he  is,  bona  fide^  ready  and  willing  ana  able  to  maintain 
her,  and  she,  without  good  cause,  chooses  to  remain  separate  from  him  ;  or  if  she  already  hns 
a  competent  maintenance  ;  in  all  such  cases,  courts  or  equity  will  afford  her  no  aid  whatever 
in  acconiplishing  a  purpose,  which  is  deemed  subyersive  of  the  true  policy  of  the  matrimonial 
law,  ana  destructive  of  the  best  interests  of  society."  2  Story,  Eq.  Jur.  ch.  37,  S  1426  ; 
Clancy  on  Rii^hts  of  Women,  B.  5,  ch.  9,  p.  560,  661  ;  lb.  ch.  10,  p.  672,  673  ;  2  Roper  on 
Hush,  and  Wife,  ch.  22,  §  5,  p.  313  to  322.  "  So  earnest  are  courts  of  equity  to  promote  the 
reconciliation  of  parties  living  in  a  state  of  separation,  that  they  will,  on  no  occasion  what- 
ever, enforce  articles  of  separation  by  decreeing  a  continuance  of  the  separation.  Wilkes 
V,  Wilkes,  2  Dick.  791  ;  Worrall  v.  Jacob,  3  Meriv.  267  ;  Westmeath  v.  Westmeath,  Jacob. 
126  ;  S.  G.  1  Dow,  619  (N.  S.)  ;  The  People  r.  Mercieo,  8  Paige,  47,  67  ;  M'Kennan  9.  Phil- 
lips, 6  Whart.  571. 

"  It  has,  indeed,  been  oAen  questioned,  whether  deeds  of  separation  between  husband  and 
wife,  through  the  intervention  of  trustees,  ought  not  to  be  hela  utterly  void  to  all  intents  and 
purposes,  as  a^inst  the  policy  of  the  law,  not  only  in  their  direct  provisions  for  the  separa- 
tion, but  also  in  respect  to  all  collateral  and  accessorial  provisions,  such  as  a  stipulation  for 
a  separate  maintenance.  See  Westmeath  v.  Salisbury,  5  Bligh  (N.  S.),  356 ;  S.  C.  1  Dow 
&  Clarke,  619  ;  Evans  v.  Evans,  1  Hagg.  Consist.  36. 

"  But  the  authorities  on  this  subject,  have,  perhaps,  ^one  too  far  to  enable  courts  of  equity  to 
adopt  this  broad  principle,  even  if  it  were  as  unquestionable  and  salutary  in  morals  and  pol- 
icy, as  it  has  been  thought  to  be.  St.  John  o.  St.  John,  U  Ves.  629,  &c."  2  Story,  Eq. 
Jur.  ch.  37,  S  1426,  1427,  and  notes  and  cases  cited  ;  Carson  v,  Murray,  3  Paige,  483. 

A  contract  between  husband  and  wife  for  separation  being  asfainst  public  policy,  should 
not  be  enforced  in  Chancery  on  her  bill  for  that  purpose.  M'Cfrocklin  v.  M'Urocklin^  2  B. 
Monroe,  370.  See  also  M'Kennan  v.  Phillips,  6  Whart.  671  ;  Elworthy  v.  Bird,  2  Sim.  & 
Stu.  371 ;  Rogers  v,  Rogers,  4  Paige,  616. 

Reconciliation  does  away  with  articles  of  separation.  Heyer  v.  Burger,  1  Hoff.  1.  What 
intercourse,  between  a  man  and  wife,  who  have  been  separated,  would  amount  to  a  reconcili- 
ation, is  discussed  in  the  above  case.  1  Hoff.  1  ;  Carson  v.  Murray,  3  Paige,  483;  West- 
meath r,  Salisbury,  6  Bligh  (N.  S.),  339. 

I  As  in  the  Spiritual  Court,  upon  a  separation,  a  menaa  et  thoro  propter  savUiam  out  adul- 
<£rium,  after  a  reconciliation,  tne  same  cause  of  complaint  cannot  ne  revived  ;  so  after  a 
separation  upon  articles,  if  the  parties  once  come  together  again  there  is  a  complete  end  of 
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them.    Fletcher  r.  Fletcher,  cit.  lup.  Lord  St.  John  v.  Lady  St.  John,  cit  rap. ;  J 
Countess  of  Ross,  1  Dow.  P.  C.  236.  — EdenA 

To  presenre  the  public  peace  and  morais,  and  upon  the  principle  of  a  gtnmnr  poliey  over- 
ruling a  weaker  one,  a  separation  of  husband  and  wife  maj  be  allowed.  Hchns  *.  F^a»- 
ciscus,  2  Bland.  645.  See  further,  on  this  subject,  Jelineau  p.  Jelineau,  2  Desaos.  45  ;  /  — 
ib.  199. 

[As  to  a  eorenant  from  the  trustees  in  a  dead  of  separation  to  indemnify  the 
against  debts  contracted  by  the  wife  afler  the  separation,  being  a  Talnable  cooaidciatiiNi  as 
against  creditors,  vide  Stephens  v.  Olive,  ante,  vol.  ii.  90,  and  the  notes.  —  JEden.] 


[•621]  •Smallman  t;.  Onions  and  Others. 

Lincoln  VTiin-Hall,  25th  May. 

(Reg.  Lib.  L791.  B.  fol.  201.  b.) 

Injunction  to  stay  waste  refused,  whe^  the  plaintiff  and  the  defendant  in  possession  wera 
tenants  in  common,  (1)  but  granted  on  affidarit  of  defendant's  insoWency.  (S) 

Mr.  Abbot  moved  for  an  injunction  to  restrain  the  defendants  from 
felling  or  cutting  down  any  more  timber  or  other  trees,  or  committing 
further  waste  on  the  premises  in  the  bill  mentioned,  upon  affidavits  of  title, 
and  of  waste  committed. 

By  the  bill  and  that  part  of  the  affidavits  which  went  to  theplaintiif's  title, 
it  appeared  that  Lucius  Henry  Hibbins,  L.L.  D.  being  seised  in  fee  of  the 
premises,  devised  the  same  to  his  wife  and  two  other  persons,  as  trustees, 
to  sell  the  same,  and  out  of  the  money  to  be  produced  by  the  sale,  to  pay 
off  incumbrances  on  the  estate,  then  to  his  wife  for  life,  and  after  her 
decease  to  pay  certain  legacies,  and  to  divide  the  rest  of  the  money  into 
three  parts,  and  to  pay  and  apply  them  as  follows  :  that  is  to  say,  two  parts 
of  the  said  three  parts  to  his  son  Frederick  George  (whom  he  called  his 
unhappy  fugitive  son),  if  living,  or  if  dead,  to  hischUdren  lawfully  begotten, 
but  if  he  be  dead  without  lawful  issue,  then  to  such  of  his  relations  as  his 
wife,  by  her  last  will,  should  have  appointed  to  receive  the  same  on  such  a 
contingency ;  and  for  want  of  such  appointment,  then  to  his  niece  Lucretia, 
daughter  of  his  brother  Hibbins ;  and  as  to  the  other  third  part  of  the  said 
money,  to  pay  the  interest  thereof  to  his  daughter  Henrietta  Lucretia,  for 
her  sole  and  separate  use,  and  out  of  the  power  of  her  husband ;  and  after 
his  decease,  if  she  should  happen  to  survive  him,  to  pay  the  money  to  the 
said  Henrietta  Lucretia,  her  executors,  &c.,  provided  the  said  executors, 
d&c,  were  not  of  the  blood  of  her  husband  ;  and  if  his  said  wife  should  die 
before  her  said  husband,  then  to  pay  the  said  three  parts  to  such  of  the 
testator's  relations  as  his  said  wife  should  appoint  to  receive  the  same  :  and 
for  want  of  such  appointment,  to  the  children  of  John  Onions  , 

share  and  share  alike,  and  made  his  wife  executrix.  Elizabeth  Hibbins, 
the  widow  of  the  testator,  entered  into  possession  of  the  estate,  and  made 
her  will,  dated  23d  November,  1759,  and  thereby  directed,  that  in  case 
her  husband's  son,  Frederick  George,  was  dead  without  issue,  the  trustees 
should  pay  his  two  thirds  to  Henrietta  Lucretia'  (in  certain  events),  remain- 
der to  Lucretia,  daughter  of  the  said  Lucius  Hibbins,  her  executors, 
[*6S2]  administrators,  and  assigns :  Elizabeth  *Hibbins  died  soon  after  the 

(1)  S.  p.  Goodwyn  v.  Spray,  2  Dick.  667. 

(2)  Or  aeainst  acu  amounting  to  destruction.  Hole  v.  Thomas,  7  Yes.  5S9.  See  also  in 
Twort  V.  Twort,  16  Ves.  128,  oc.  in  which  an  iigunction  was  granted,  inasmuch  as  one  of 
the  parties  had  placed  himself  in  the  situation  of  tenant  to  the  other. 
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making  of  the  wil],  Henrietta  Lucretia  being  then  dead,  without 
issue :  Frederick  George,  son  of  Lucius  Hibbins,  about  forty  years  ago, 
went  abroad,  and  had  never  returned  to  England,  and  therefore  the  de- 
ponent swore  he  verily  believed  that  he  was  dead,  without  issue.  The 
plaintiffs,  Robert  Smallman,  and  Lucretia  Smallman,  are  the  son  and  daugh- 
ter of  Lucretia,  the  daughter  of  the  testator,  and  as  such  entitled,  in  the 
events  that  have  happened,  to  the  money  to  arise  from  the  sale  of  the 
premises. 

The  premises  had  not  been  sold,  but  John  Onions,  junior,  who  was  enti- 
tled to  the  other  third,  as  the  son  of  John  Onions,  upon  the  event  of  the 
death  of  Henrietta  Lucretia,  entered,  upon  the  death  of  Elizabeth  Hibbins, 
into  the  whole  of  the  premises,  and  had  continued  ever  since  in  possession, 
without  paying  any  rent  to  the  plaintiffs,  and  plaintiff  Robert  Smallman, 
who  made  the  affidavit,  swore  that,  being  informed  that  part  of  the  timber 
had  been  agreed  by  Onions  to  be  sold,  he  made  an  entry  upon  the  premises, 
and  then  found  that  the  timber  had  been  sold  by  the  defendant  Onions  to 
the  other  defendants,  Massey  and  Lewis,  whose  agents  were  then  cutting 
the  timber. 

In  a  further  affidavit,  the  plaintiff  Smallman  swore,  that  he  had  applied 
to  the  defendants,  Massey  and  Lewis,  that  two  thirds  of  the  purchase-money 
of  the  said,  timber  might  be  paid  into  Court,  to  thecreditof  the  cause,  and 
not  paid  over  to  the  defendant  Onions ;  which  they  refused,  and  said  they 
should  pay  the  money  to  the  defendant  Onions ;  and  the  plaintiff  further 
swore,  that  if  the  purchase^money  for  the  timber  so  purchased  by  the  de- 
fendants Massey,  and  Lewis,  should  be  paid  to  the  said  defendant  Onions, 
the  same  will  not  be  safe  in  his  hands,  as  the  deponent  conceives  the  said 
John  Onions  is  not  of  ability  to  answer  the  amount  of  the  said  two  thirds 
of  the  purchase-money  of  the  timber,  and  two  thirds  of  the  rents  and 
profits  of  the  premises. 

Lord  Chancbllor  said,  he  had  no  idea  of  an  injunction  to  stay  waste 
in  such  a  case  as  this,  where  the  persons  applying  for  the  injunction  are 
tenants  in  common  with  the  person  in  possession,  who  has  there- 
fore an  equal  title  to  the  possession  with  them,  ^although  they  [*623] 
miflht  have  a  partition  against  him :  and  referred  to  a  case  in  1 786.  (3) 

Mr.  Abbot  argued,  that  they  were  only  equitable  tenants  in  common, 
the  legal  estate  being  in  the  surviving  trustee ;  that,  therefore,  the  person 
who  was  committing  the  waste  has  no  title  to  the  possession,  and  cutting 
the  timber  is  a  trespass  upon  the  trustees ;  and  the  affidavit  states,  that  the 
party  is  insolvent,  and  cannot  pay  the  plaintifis  their  shares  of  the  money 
to  be  produced  by  the  sale. 

And  upon  this  ground  the  Lord  Chancellor  granted  the  injunction,  (a) 

(3)  Goodwyn  v.  Spny,  2  Dick.  667. 

(a)  Eden  on  Ii^nnct.  (3d  Am.  ed.)  310  ~S18.  An  injunction  to  stay  waste  between  tenants 
in  common  lies  in  special  cases.  Ilawley  v.  Clowes,  3  John.  Ch.  123  ;  Durham  &  Sunder- 
land R.  R.  Co.  V.  Warren,  3  Beavan,  119 ;  S.  C.  3  Nich.  H.  6t  C.  393. 
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[•624]  *TRINITY   TERM. 

32  Geo.  3.  1792. 

Elmslie  and  Others  v.  M'Aulat  and  Others. 

[Rolls,  9th,  15th,  20th,  and  24th  May,]  let  June. 

(Reg.  Lib.  1791.  A.  fol.  307.) 

Creditors  of  A.  cannot  maintain  a  bill  against  the  representatives  of  B.  to  a  part  of  the 
residue  of  whose  estate  A.  is  entitled.  (1) 

The  plaintiffs  were  creditors  of  John  Ogilvy,  who  died  10th  of  April, 
1788,  having  made  his  will,  and  appointed  his  widow,  Jane  Ogilvj,  one  of 
the  defendants,  sole  executrix,  who  had  proved  the  same ;  the  plaintiflb 
filed  a  bill  against  her,  as  executrix  of  her  husband,  for  an  account  of  his 
estate,  to  which  she  put  in  her  answer  :  and  the  cause  coming  on  before 
his  Honor,  it  was  ordered  to  be  referred  to  the  Master,  to  take  an  account 
of  the  testator's  estate,  with  usual  directions.  Before  the  account  taken, 
or  further  order  made,  the  plaintiffs  filed  the  present  bill  against  the  de- 
fendants M'Aulay,  as  executor  of  Patrick  Ogilvy,  brother  of  the  said  John 
Ogilvy,  Jane  the  widow,  the  other  executors  of  the  brother,  and  other  per- 
sons interested  in  the  distribution  of  his  (Patrick  Ogilvy,  the  brother's) 
estate,  and  the  bank,  stating  the  former  bill,  and  that  the  assets  of  John 
Ogilvy,  possessed  by  the  defendant,  his  widow,  were  not  sufficient  to  satisfy 
his  debts,  and  that  the  plaintiff* had,  since  the  filing  their  bill,  discovered  that 
Patrick  Ogilvy,  the  brother  of  John,  had  made  his  will,  dated  24th  August, 
1782,  and  had  thereby  directed  **  the  residue  of  his  property  to  be  put  into 
the  funds  of  the  Bank  security,  the  interest  to  be  paid  to  his  father,  and 
after  his  decease,  the  money  funded,  to  be  divided  into  three  equal  parts, 
one  part  thereof  to  be  paid  to  his  loved  brother  John  Ogilvy,"  the  other 
thirds  to  other  persons  who  were  made  defendants,  and  appointed  the  de- 
fendants, M'Aulay  Campbel,  and  his  brother  John  Ogilvy,  executors  ; 
that  Patrick  Ogilvy  died,  soon  after  making  the  will,  and  that  John  Ogilvy 

and  Campbel  proved  the  same ;  that  Campbel  had  proceeded  to 
[•625]  collect  certain  •parts  of  the  estate  of  Patrick  Ogilvy  abroad,  which 

he  had  remitted  to  the  defendant  M' Aulay,  who,  though  he  had  not 
proved  the  will,  had  collected  effects  in  England,  and  had  received  the 
same,  together  with  the  effects  remitted  by  Campbel ;  the  bill  further  stated 
that  the  defendant  Jane,  the  widow  of  John  Ogilvy,  had  refused  to  join 
the  plaintiff  in  this  suit,  or  to  take  measures  to  compel  the  defendant 
M'Aulay  to  lay  out  the  testator's  property  in  his  hands,  upon  the  trusts  of 
the  will ;  and  that  the  plaintiffs  had  reason  to  believe,  that  unless  the  prop- 
erty of  testator  Patrick  Ogilvy,  in  the  hands  of  defendants  M'Aulay 
and  Campbel,  is  laid  out  according  to  the  directions  in  Patrick  Ogilvy's 

(1)  Vide  etiam,  Utterson  v.  Mair,  postea.  4  vol.  270,  and  S.  C.  2  Ves.  jun.  95.  There  are, 
however,  some  proper  exceptions  to  this  rule:  such  as,  where  there  is  collasion  between  the 
parties,  insolvency,  dec.  Vide  Newland  r.  Champion,  1  Ves.  105 ;  Taylor  v.  Allen,  2  Atk. 
213 ;  Alsaffer  v.  Kowley,  6  Ves.  749,  et  seq.,  per  Lord  Eldon,  C.  etiam  9  Ves.  86,  87 ;  Bur- 
rouffhs  V.  Elton,  1 1  Ves.  29,  &c.  ^  See  the  cases  cited  in  note  (a)  to  Eden  on  Injunct.  (SUi 
ed.)  354  ;  Holland  v.  Prior,  I  Mylne  &  Keen,  240  ;  Story,  Eq.  PI.  ch.  4,  §  178,  and  notes  ; 
Coop.  Eq.  PI.  175  ;  Mitford,  Eq.  PI.  by  Jeremy,  158  ;  Long  v.  Migestie,  1  Johns.  Ch.  305  ; 
Story,  Eq.  PI.  ch.  10,  §514  ;  1  Stonr,  Eq.  Jur.  ch.  7,  §  423 ;  ch.  9,  i  581  ;  Utterson  v,  Mair, 
2  Ves.  jun.  95,  Hovenden's  note,  1  Sopp.  231,  232.  ^ 
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will,  the  same  would  be  endangered ;  and,  as  the  assets  of  John  Ogilvy  are 
insufficient  to  pay  the  plaintiffs  and  other  creditors  their  debts,  without 
applying  his  interest  under  Patrick  Ogilvy's  will  for  that  purpose,  they  had 
applied  to  defendant  Jane,  to  require  the  defendant  M'Aulay  to  come  to 
an  account  of  the  property  of  Patrick  Ogilvy  which  has  come  to  his  hands, 
and  to  request  him  to  invest  the  same  as  directed  by  the  testator's  will, 
for  the  benefit  of  the  persons  now  interested  in  the  same,  or  who  will 
become  entitled  to  receive  the  same,  according  to  their  respective  interests, 
afler  the  decease  of  the  defendant  Malcolm  Ogilvy,  the  testator's  father. 

The  bill  therefore  prayed  an  account  of  the  personal  estate  of  Patrick 
Ogilvy,  come  to  the  hands  of  the  defendant  M'Aulay,  or  others  of  the  de- 
fendants :  and  that,  af\er  payment  of  testator^s  debts,  6lc.,  the  residue 
might  be  invested  in  some  of  the  public  funds,  the  interest  paid  to  the 
defendant,  Malcolm  Ogilvy,  for  life :  that  two  third  parts  might  be  de- 
clared to  belong  to  the  persons  to  whom  the  same  were  given  by  testator's 
will,  and  the  remaining  third  part  to  John  Ogilvy  deceased  ;  and  that  the 
said  John  Ogilvy's  third  part  may  be  decreed  toward  the  payment  and 
discharge  of  the  plaintiff's  and  his  other  creditors'  just  debts,  dLc. 

The  defendant,  Jane  Ogilvy  (widow  of  John  Ogilvy),  by  answer,  de- 
nied that  she  ever  refused  to  join  with  the  plaintiffs  in  his  suit,  or  to 
take  other  measures  to  compel  the  defendant,  M'Aulay,  to  lay  out  and 
invest  the  testator,  Patrick  Ogilvy's  property,  on  the  trusts  of  his  will,  she 
never  having  been  applied  to,  or  requested  by  the  plaintiffs  to  join  them  in 
this  suit 

•At  the  hearing  of  the  cause,  His  Honor  had  thrown  out  great   [•626] 
doubts  whether  the  creditor  of  A.  could  maintain  a  bill  against  the 
possessors  of  the  assets  of  fi.  in  which  A.  was  interested.  (2) 

His  Honor  this  day  pronounced  judgment. 

Master  of  the  Rolls. 

My  only  doubt  has  been,  whether  this  was  a  case  to  dismiss  the  bill  with 
costs;  and  I  think  I  should  not  do  justice  to  the  parties  if  I  did  not  dismiss 
it  with  costs. 

It  is  a  bill  by  the  creditors  of  John  Ogilvy,  against  persons  having  assets 
of  Patrick  Ogilvy. 

The  first  bill  was  against  Mrs.  Ogilvy,  the  executrix  of  John  Ogilvy, 
for  an  account  of  his  estate.  On  the  hearing,  the  usual  accounts  were 
directed. 

Before  any  account  taken,  the  creditors  filed  this  bill  against  Mrs.  Ogilvy, 
the  executrix,  the  residuary  legatees  of  Patrick  Ogilvy,  and  other  persons 
interested  in  his  estate. 

The  question  is,  whether  the  Court  will  permit  such  a  bill  to  be  filed. 
The  consequence  of  it  would  be,  that  it  would  be  competent  to  any 
simple  creditor  of  John  to  file  a  bill  against  the  representatives  of  Pat- 
rick: if  John  was  one  of  the  residuary  legatees  of  Patrick,  so  might 
Patrick  be  of  some  other  estate,  which  the  creditor  of  John  might  as  well 
follow. 

It  is  impossible  to  maintain  such  a  bill,  except  in  the  case  where  there 
is  a  collusion  of  the  executrix  with  the  person  who  is  possessed  of  the  fund ; 
that  made  out  or  proved  might  support  such  a  bill. 

Here  they  should  have  made  a  special  application  to  be  let  in  before  the 
Master,  and  have  desired  that  she  might  be  directed  to  pursue  the  effects 

(2)  The  cause  came  before  the  Court  on  foUr  several  days  previously  to  the  judgment.  — 

R.  Li. 
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of  Patrick,  or  that  they  might  be  permitted  to  use  her  name  in  a  suit  lor 

that  purpose. 
[*627]       *A1]  collusion  is  denied  by  the  answer,  and  none  is  prored ; 
then  can  such  a  bill  be  supported  ?    It  would  be  a  monstroos  pro- 
position for  me  to  lay  down.     She  has  sworn  she  never  was  called  i^kni 
to  pursue  the  effects  of  Patrick  till  after  the  bill  filed. 

Another  objection  to  such  a  bill  is,  that  if  it  were  maintainable  by 
every  single  creditor  upon  the  fund,  so  it  would  be  against  every  indi- 
vidual debtor  to  the  fund,  which  would  load  the  records  of  the  Court  with 
an  infinite  number  of  expensive  suits,  (a) 

Bill  dismissed  with 


(a)  See  Holland  v.  Prior,  1  Mylne  9l  Keen,  240 ;  Sunry,  Eq.  PI.  ch.  4,§  178;  ch.  10, 
1614. 

[The  general  principle  has  been  established  bv  a  great  variety  of  decisions,  that  a  d^lor 
to  the  estate  cannot  be  made  a  defendant  to  a  bul  by  a  creditor  or  residaary  legatee  against 
the  executor,  unless  there  be  coUosion,  ^  1  Story,  Eq.  Jur.  ch.  7,  S  423^  >  insolTcncy,  or 
some  special  case.  Newland  v.  Champion,  1  Yes.  105  ;  Beckley  v.  Domngton,  cit.  6  Yes. 
749  ;  Franklyn  v.  Feme,  Barnard.  Ch.  Rep.  30 ;  Utterson  v.  Mair,po8t,  toI.  it.  S70;  S  Yes. 

Iun.  96  ;  Bowser  v.  Hughes,  1  Anst.  101  ;  Doran  v.  Simpson,  4  Yes.  661  ;  TVoaghlon  v. 
iinkes.  6  Yes.  672  ;  Alsager  e.  Rowley,  ib.  749  ;  Benfield  v.  Solomons,  9  Yes.  77 ;  Skxton 
V.  DaYis,  18  Yes.  72  ;  S.  C.  1  Rose,  70 ;  Tulk  v.  Houlditch,  1  Yes.  &  Bea.  248.  In  Bar- 
roughs  V.  Elton,  11  Yes.  29,  a  judgment  creditor  was  permitted  to  sue  ;  the  circunslaDce  of 
the  ncir  and  personal  representative  of  the  debtor  beug  unable  or  unwilling  to  sue,  beiiig 
considered  such  a  special  case  as  to  take  it  out  of  the  general  rule.  -^Eden.] 


Minor  and  Others  v.  Wicksteed  and  Others. 

(Reg.  Lib.  1791.  B.  fol.  409.  b.) 

Where  there  is  a  charge  in  the  will  of  legacies  upon  real  estate,  they  shall  be  so  charged, 
though  they  are  first  directed  to  be  paid  out  of  the  residue  of  the  personalty,  the  peisoial 
fund  provmg  deficient. 

John  Ravenshaw,  seised  of  real/ and  possessed  of  some  personal  es- 
tate, made  his  will,  dated  13th  February,  1783,  as  follows:  "  1st  I  direct 
that  all  my  debts  and  funeral  expenses  shall  be  discharged  by  and  out  of 
my  personal  estate  (not  hereinafter  specifically  bequeathed) :  also,  I  be- 
queath to  my  loving  wife,  Susannah  Ravenshaw,  all  my  provisions  of 
household  wines,  malt,  and  other  liquors,  coals,  and  fuel,  that  shall  be  in 
or  near  the  dwelling-house  wherein  I  do  or  shall  inhabit  at  my  death,  or 
the  buildings  and  folds  thereunto  belonging,  every  or  any  of  them,  to  be 
delivered  to  her  immediately  afler  my  decease ;  and  also  the  sum  of  twenty 
guineas,  to  be  paid  within  one  month,  for  her  present  subsistence :  also,  I 
give  the  use  of  all  my  household  goods,  furniture,  plate,  china,  linen, 
books,  and  dairy  vessels  whatsoever  (which  I  exempt  from  the  payment 
of  my  funeral  expenses  and  legacies),  unto  my  said  wife  Susannah,  for 
and  during  her  natural  life  ;  and  from  and  afler  her  decease,  then  I  give 
the  use  of  the  said  goods,  6lc,  unto  my  said  wife's  niece,  Felicia  Griffith, 
widow,  for  and  during  her  life :  and  afler  the  decease  of  the  survivor  of 
my  said  wife,  and  the  said  Felicia  Griffith,  I  will  that  the  said  goods,  6lc. 
shall  be  deemed  and  taken  to  be  part  of  the  residue  of  my  personal  estate 
hereinafter  disposed  of:  also  I  give  to  my  said  wife's  niece,  Hannah  Da- 
vies,  five  guineas,  to  be  paid  six  months  afler  my  death ;  also  I 
[*628]  devise  all  my  ^estate,  and  interest  of  and  in  those  two  several 
pieces  and  parcels  of  land  or  ground  lying  in  Whitchurch  afore- 
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satd^  called  Edges  Crofl  and  the  Black  Lakes,  unto  my  said  wife,  Susan- 
nah Ravenshaw,  her  heirs  and  assigns ;  also,  I  devise  all  and  singular 
other  my  messuages,  tenements,  lands,  hereditaments,  and  real  estates 
whatsoever,  with  their  appurtenances,  unto  my  said  wife  Susannah  Ra* 
venshaw,  and  her  assigns,  for  and  during  the  term  of  her  natural  life ;  re- 
mainder to  Felicia  Griffith  for  life ;.  and  from  and  immediately  after  her 
decease,  then  I  devise  all  the  said  last  hereinbefore-mentioned  messuages, 
lands,  tenements,  hereditaments,  and  real  estates,  with  their  appurtenan- 
ces, subject  to  and  charged  and  chargeable  with  the  payment  of  such  of 
my  debts,  funeral  expenses,  and  legacies,  as  that  part  of  my  personal  estate, 
which  is  herein  made  liable  thereto,  shall  not  reach,  to  pay  unto  John 
Wicksteed,  of  Whitchurch  aforesaid,  surgeon,  his  heirs  and  assigns  for- 
ever :  also,  I  give  to  my  sister,  Mary  Allen,  the  weekly  sum  of  25.  6d. 
from  my  death,  for  the  term  of  her  natural  life,  the  first  payment  thereof 
to  be  made  at  the  end  of  seven  days  next  after  my  death ;  and  I  do  charge 
my  personal  estate  with  the  payment  thereof  accordingly :  also,  I  will, 
order,  and  direct,  that  the  said  John  Wicksteed  and  William  Minor,  my 
executors,  hereinafter  named,  do  and  shall,  from  time  to  time,  after  my 
death,  for  and  during  the  natural  lives  of  my  said  wife  and  the  said  Felicia 
Griffith,  and  the  natural  life  of  the  longer  liver  of  them,  place  out  at  inter- 
est, upon  good  real,  personal,  or  government  securities,  at  their  discretion, 
all  the  overplus  of  my  personal  estate,  after  payment  of  my  debts  and  leg- 
acies aforesaid,  funeral  and  other  expenses  incident  to  this  my  will,  upon 
the  several  trusts  following ;  that  is  to  say,  upon  trust  to  permit  and 
suffer  my  said  loving  wife  and  her  assigns,  to  have  and  receive ;  and  I  do 
hereby  give  to  her  the  annual  interest  and  proceeds  of  my  personal  estate, 
for  and  during  her  natural  life;  and  in  case  the  said  Felicia  Griffith  shall 
happen  to  survive  my  said  wife,  then  in  trust,  to  permit  and  suffer  the  said 
Felicia  Griffith,  and  her  assigns,  to  receive  and  take,  and  I  do  hereby  give 
to  her  accordingly,  the  interest  and  yearly  produce  of  the  said  overplus  of 
my  said  personsd  estate,  for  and  during  her  life ;  and  as  to  the  said  over- 
plus of  my  said  personal  estates,  from  and  after  the  decease  of  the  survi- 
vor of  my  said  wife,  and  the  said  Felicia  Griffith,  I  dispose  thereof  in 
manner  following ;  that  is  to  say,  I  give  to  my  niece,  Catharine  Raven- 
shaWy  if  she  be  living  at  the  time  of  the  decease  of  the  survivor  of 
*my  said  wife,  and  the  said  Felicia  Griffith,  the  sum  of  1000/.;  [*629] 
also,  to  my  niece,  Elizabeth  Ravenshaw,  and  my  grand-niece, 
Elizabeth  Ravenshaw,  the  sum  of  50/.  each  :  also,  I  bequeath  to  William 
Minor,  of  Hopley,  in  the  parish  of  Hadnel,  in  the  county  of  Salop,  yeo- 
man, the  sum  of  500/.;  and  I  will,  that  the  said  four  last  legacies  shall  be 
paid  within  the  space  of  six  months  next  after  the  death  of  the  survivor  of 
my  said  wife  and  the  said  Felicia  Griffith :  also,  I  give  and  bequeath  all 
the  residue  and  remainder  of  the  said  overplus  of  my  personal  estate  and 
effects  whatsoever  (after  and  liable  to  the  payment  of  the  legacies  herein- 
before bequeathed)  unto  the  said  John  Wicksteed,  to  and  for  his  own 
use,"  and  appointed  his  wife,  the  said  John  Wicksteed,  and  William 
Minor,  executors. 

The  testator  died  soon  after  making  his  will,  without  revoking  or  alter- 
ing the  same,  leaving  the  executors,  and  James  Goldesborough  Ravenshaw, 
his  heir-at-law,  him  surviving;  and  the  executors  proved  the  will;  but 
Susannah  Ravenshaw,  the  widow,  and  John  Wicksteed,  alone  acted  in  the 
execution  thereof.  John  Wicksteed  died  soon  after  the  testator,  leaving 
the  defendant,  William  Wicksteed,  his  brother  and  heir-at-law,  who,  as 
such,  became  entitled  to  such  part  of  the  testator's  real  estate,  as  was  de- 
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yised  to  John,  subject  as  aforesaid,  and  who  also  took  out  administratioa 
to  him,  and  thereby  became  his  legal  personal  representative.  Susannah 
Ravenshaw  also  died,  having  made  her  will,  and  appointed  the  defendant, 
Hannah  Davies,  her  executrix.  John  Wicksteed  and  Susannah  Raven- 
shaw, both  dying  in  the  lifetime  of  William  Minor,  he  became  the  surviv- 
ing executor  of  the  testator.  He  died  in  the  lifetime  of  Felicia  Griffith, 
and  the  plaintiffs  are  his  executors,  and  have  proved  his  will. 

Upon  the  death  of  Felicia  Griffith,  the  defendant  Wicksteed  entered 
into  possession  of  the  real  estate  devised  to  her  for  life,  with  remainder  to 
John  Wicksteed. 

Felicia  Griffith  died  29th  May,  1788;  whereupon  the  legacy  of  500i 
became  payable,  with  interest,  from  the  end  of  six  months  after  her  de- 
cease; and  the  plaintiff,  after  the  expiration  of  the  six  months,  filed  the 

present  bill  for  the  same. 
[•630]     •  The  personal  estate  of  the  testator  proving  deficient,  the  only 
question  was,  whether  this  amounted  to  a  charge  on  the  real  estate. 

Mr.  Solicitor-General,  and  Mr.  Lloyd,  for  the  defendants. 

The  object  of  the  bill  is,  to  have  this  sum  of  600/.  raised  out  of  the 
real  estate ;  but  it  cannot  be  considered  as  a  charge,  but  merely  as  a  sum 
to  be  raised  out  of  the  residue  of  the  personal  estate. 

Mr.  Mitford,  for  the  plaintiffs.  The  construction  of  the  will  roust  be 
absurd,  if  this  is  not  considered  as  a  charge  upon  the  real  estate.  He 
gives  his  household  goods,  d^^c.  to  his  wife  for  life,  then  to  Felicia  Griffith 
for  life,  then  to  be  part  of  the  residue  of  his  personal  estate.  He  gives 
two  small  legacies,  one  to  his  wife  of  twenty  guineas,  another  to  her  niece 
of  five  guineas,  which  are  the  only  sums  he  means  to  be  paid  during  the 
lives  of  his  wife  and  Felicia  Griffith.  Then,  in  the  disposal  of  his  real 
estate,  to  his  wife  for  life,  remainder  to  Felicia  Griffith  for  life,  remainder 
to  Wicksteed  in  fee ;  in  that  part  he  has  made  a  general  charge  of  debts 
and  legacies,  upon  the  supposition,  that  his  personal  estate  may  be  insuffi- 
cient. He  then  disposes  of  the  overplus  of  his  personalty.  I  submit,  on 
the  consideration  of  the  whole  will,  there  is  a  manifest  intent  to  give  the 
real  and  personal  estate  (subject  to  the  lives  of  his  wife  and  Felicia), 
charged  with  debts  and  legacies.  During  the  life  of  the  two  tenants  for 
life,  there  is  no  charge,  no  legacies  are  to  be  paid  till  after  their  death. 
The  matter  in  contemplation  of  the  testator  must  have  been,  to  exempt 
the  personal  estate  from  payment  of  legacies  during  their  lives.  Then, 
with  respect  to  the  charge,  it  is  absurd  to  suppose  he  thought  the  personal 
estate  would  be  deficient  as  to  the  small  legacies  preceding  the  charge, 
and  therefore  charged  the  real ;  and  that  he  had  not  the  same  intention 
with  respect  to  the  large  ones.  There  are  no  words  to  control  the 
charge  to  the  first  legacies,  no  such  words  "as  the  legacies  aforesaid," 
and  the  latter  words  are  not  such  as  to  control  the  former.  The 
whole  argument  is,  that  he  meant  the  four  legacies  to  come  out  of 
the  surplus ;  but  he  calls  them  legacies ;  they  were  clearly  payable  out  of 
the  surplus,  if  sufficient,  but  were,  otherwise,  charged  on  the  real. 
[*631]  *Mr.  Llotfd,  for  the  defendant.  It  is  almost  impossible  to  say,  that 
these  were  to  take  place  as  legacies,  they  were  part  of  the  residuary 
personal  estate.  The  word  legacies  is  satisfied  by  the  two  first  legacies  of 
twenty  guineas  and  five  guineas.  He  did  not  mean  the  legatee  to  be  in  a 
better  situation  than  the  wife,  or  Mrs.  Griffith.  Neither  of  them  could 
have  exonerated  the  personal  estate  by  charging  the  real.  A  residuary  leg- 
atee cannot  have  assets  marshalled,  as  a  legatee  or  mortgagee  may.  The 
word  "  legacies "  can  only  mean  sums,  part  of  my  personal  estate,  for 
they  are  expressly  to  be  paid  by  Wicksteed,  out  of  the  personal  estate. 
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Suppose,  instead  of  there  being  no  persfonalty,  there  had  been  a  smal]  res- 
idue of  100/.  or  200/.,  the  tenants  for  ]ife  would  have  been  entitled  to  that 
residue  for  life  ;  could  Minor  have  called  for  it  to  be  made  up  out  of  the 
real  estate,  to  the  amount  of  his  legacy?  If  the  residue  would  not  pay 
500/.  he  could  not  call  for  it. 

Mr.  Solicitor-General  submitted,  that  the  fund  was  to  be  distributed  at 
the  death  of  the  tenant  for  life. 

Lord  Chancellor.  It  struck  me  at  first,  as  being  only  the  gift  of  a 
residue;  but,  upon  considering  the  whole  frame  of  the  will,  I  think  the 
testator  treats  it  as  a  fund  to  result,  and  then  to  vest  in  Wicksteed,  and  to 
be  distributed  by  him ;  who  would,  at  the  same  time,  take  the  real  estate 
in  fee.  The  testator  thought  the  two  first  legacies  would  never  fall  upon 
the  real  estate.  It  is  true,  that  a  real  estate  shall  never  come  in  aid  of  a 
residue  ;  but  when  it  is  a  new  resulting  fund,  it  is  different,  (a)  I  think, 
here,  the  only  residue  is  that  given  to  Wicksteed,  after  the  death  of  the 
tenants  for  life;  and  that  the  1000/.  and  500/.  must  be  raised  out  of  the 
real  estate,  which  must  be  decreed  to  be  liable  to  the  raising  of  it.  What 
confirms  this  construction  is,  that  the  first  legacies  are  so  small,  that  it  is 
impossible  to  suppose  that  he  should  think  the  personal  estate  would  not 
pay  them,  and  therefore  give  the  real  estate  to  satisfy  them,  and  not  make 
the  same  provision  for  the  larger  ones.  (1) 

(1)  After  directing  the  nsnal  accounts  relative  to  the  personal  estate  and  due  application 
thereof,  in  payment  of  the  debts,  funeral  expenses,  lesfacies,  and  arrears  of  annuities,  the 
Court  declared,  that  in  case  it  should  not  he  sufficient  to  pay  the  several  legacies,  of  1000/., 
600/.,  and  60/.,  charged  on  the  estate  devised  to  the  late  F.  G.  for  her  life,  that  the  deficien- 
cy of  such  personal  estate  to  pay  the  same,  and  also  the  interest  thereof,  ought  to  be  raised 
and  made  good  out  of  the  said  estate  so  devised  as  aforesaid,  and  decreed  accordingly.  — 
R.  L. 

(a)  See  Ram  on  Assets,  eh.  6,  §  1,  p.  86,  87  ;  ib.  ch.  6,  S  16,  p.  130,  131. 


•Henderson  v.  Hat.  [*632] 

(Reg.  Lib.  1791.  A.  fol.  337.) 

Covenant  not  to  assign  without  license,  does  not  come  within  a  contract  to  grant  a  lease 
with  common  and  usual  covenants,  (a) 

Henderson,  the  plaintiff,  being  assignee  of  a  lease  of  a  public  house^ 
without  any  covenant  restrictiveof  alienation  without  license,  by  his  agent, 


judj 


a)  It  having  been  affirmed  in  argument,  that  this  was  merely  an  opinion,  and  not  the 
lement  of  Lord  Thurlow,  the  Register's  book  was  searched  to  ascertain  that  fact  (16  Ves. 
271),  from  whence  it  appears,  that  it  was  a  declaration  in  judgment  upon  the  very  point. 
Considerable  difference  of  opinion  has  existed  upon  the  subject :  Lord  Kenyon,  in  a  case  at 
Nisi  I^ius,  Morgan  v.  Slaughter,  1  Esp.  N.  P.  C.  8,  having  ruled  that  such  a  covenant  was 
a  fair  and  usual  covenant,  and  that  opinion  was  followed  (in  preference  to  Lord  Thurlow's  in 
the  present  case),  in  Folkingham  v.  Croft,  3  Anst.  700. 

The  point  afterwards  came  on  before  Sir  W.  Grant,  in  three  cases^  Vere  v.  Loveden, 
13  Ves.  179 ;  Jones  v.  Jones,  ib.  186.  and  Browne  v.  Raban,  16  Ves.  62S,  m  which  his  Honor 
considered  himself  bound  by  the  authorities  of  Lord  Kenyon  and  the  Court  of  Exchequei^ 
though  he  observed  that  if  no  decision  had  arisen  subsequent  to  the  present  case,  he  should 
have  been  inclined  to  think,  with  Lord  Thurlow,  that  the  meaning  is  incidental  covenants, 
not  collateral  covenants,  which  it  might  be  very  wise  to  impose,  and  to  which  many  tenants 
would  not  object,  but  which  ought  to  be  the  subject  of  treaty  and  separate  agreement,  not 
necessarily  flowing  from  tlie  agreement  to  let  and  take. 

The  pomt  afterwards  came  before  Lord  Eldon,  in  the  case  of  Church  v.  Brown,  16  Ves. 
258,  when  his  Lordship,  after  great  deliberation  and  conference  with  Sir  W.  Grant,  and  after 
an  elaborate  and  luminous  review  of  the  whole  doctrine,  came  to  the  determination,  that. 
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agreed  with  Hay,  the  owner  of  the  land,  for  the  grant  of  a  lease  of  the  aamet 
with  other  premises,  upon  common  and  usual  coTenants.  A  lease  was  ao 
cordingly  prepared,  which  the  defendant  approved,  but  the  defendant's 
solicitor  afterwards  inserted  two  covenants,  the  one,  that  Henderson 
should  not  assign  without  license  from  the  grantor ;  the  other,  that  he 
should  not  build  upon  a  skittle  ground,  adjoining  the  premises.  The  plain- 
tiff filed  the  present  bill  for  a  specific  performance  of  the  former  ccmtract, 
by  the  grant  of  a  lease  without  such  restrictive  covenants. 

Mr.  Mansfield,  for  the  defendant,  argued,  that  they  were  common  and 
reasonable  covenants,  in  the  case  of  a  public  house ;  as,  otherwise,  the 
lessee  might  assign  to  persons  of  bad  character,  and  endanger  the  license ; 
and  the  covenant  not  to  build  was  reasonable,  as  it  might  be  injurious  to 
other  property  of  the  defendant,  which  was  contiguous. 

The  covenant,  not  to  build,  was  not  resisted. 

Lord  Chancellor  said,  common  and  usual  covenants  must  mean  core- 
nants  incidental  to  the  lease.(a)  That  though  the  covenant,  not  to  assign 
without  license,  might  be  a  very  usual  one.  as  he  believed  it  was  where 
a  brewer  or  vintner  let  a  public  house,  that  would  not  make  it  a  common 
covenant  (b) 

It  was  referred  to  the  Master,  generally,  to  settle  a  proper  lease,  with- 
out any  direction  to  omit  the  clause ;  but  with  a  declaration  that  the  de- 
fendant has  no  right  to  have  a  clause  inserted  restraining  alienation  with- 
out license.  (1) 

(1)  The  Coart  declared,  "  that  the  said  defendant  bad  not  a  right  to  insist  oo  a  daiiae  to  le- 
strain  the  alienation  of  the  said  premises  being  inserted  in  snch  lease."  The  Court  reterred 
the  consideration  of  costs  until  after  the  Master^s  report.  —  R.  L.  See  also  per  Loid  Eldon 
C.  16  Yes.  271,  272. 

under  an  agreement  for  a  lease,  the  lessor  was  not  entitled  to  such  a  covenant  as  a  proper 
and  usual  covenant.  His  Lordship  observed,  that  "  the  safest  rule  of  property  is,  tiut  a  per- 
son shall  be  taken  to  grant  the  interest  in  an  estate,  which  he  proposes  to  oooTey,  or  the 
lease  he  proposes  to  make  ;  and  that  nothing  which  flows  out  of  that  mterest  as  an  mcideiit, 
is  to  be  done  away  by  loose  exprossions  to  be  construed  by  facts  more  loose  ;  that  it  is  upon 
the  party  who  has  forborne  to  insert  a  covenant  for  his  own  benefit,  to  show  his  title  to  it, 
and  that  it  is  safer  to  require  the  lessor  to  protect  himself  by  express  stipulation,  than  for 
courts  of  equity  to  hold  that  contracting  parties  shall  insert,  not  restrainte  expressed  by  the 
contract  or  implied  by  law,  but  such,  more  or  less  in  number,  as  individual  conveyancers 
shall  from  day  to  day  prescribe,  as  proper  to  be  imposed  upon  tne  lessee,  and  that  aU  those 
restraints,  so  imposed  from  time  to  time,  are  to  be  introduced  as  the  aggregate  of  the  assign- 
ment." After  this  determination,  the  lessor,  in  the  above  case  of  Browne  v.  Raban,  not- 
withstanding the  opinion  previously  delivered,  consented  to  grant  a  lease  without  that  cove- 
nant, and  the  point  may  now  be  considered  as  settled  upon  the  highest  authority. 

Where  an  assignment  was  with  the  usual  and  customary  covenants  of  the  neighborhood, 
it  of  course  became  necessary  to  inquire  by  a  reference  to  the  Master,  whether  a  covenant 
not  to  assign  was  customary,  &c.  Boardman  «.  Mostyn,  6  Yes.  467.  ^  Hovenden*s  note, 
1  Supp.  616,  616.  ^  So  also,  in  the  management  of  many  ^reat  estates,  the  expression  is 
familiar,  such  covenants  as  are  usual  in  those  estates ;  which,  upon  dispute,  would  also  be 
matter  of  inquiry,  as  the  lessee  may  either  desire  to  be  informed  what  are  the  covenants 
usually  inserted  in  their  leases,  or  may  not  inquire  about  them ;  concluding  that,  being  sub- 
mittea  to  by  the  tenanU,  they  are  reasonable,  15  Yes.  269.  —  JSUm. 

(a)  See  note  (a)  preceding  page. 

(b)  If  an  agreement  for  a  lease  contains  no  stipulation  as  to  covenants,  the  party  agreeing 
to  take  the  lease,  has  a  right  to  a  lease  containing  only  usual  covenants,  and  a  restriction 
against  particular  trades,  not  being  a  usual  covenant,  cannot  be  introduced  into  the  lease. 
Piropert  v.  Parker,  3  My.  6t  Keen,  280. 
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•The  Earl  of  Deloraine  v.  Browne  and  Others.     [♦SSS] 

[June  13th.] 

( Reg.  Lib.  1791.  B.  fol.  465.  Entered  Scott  v.  Browne,) 

Demurrer  to  a  bill,  charging  fraud  in  a  misrepresentation  of  the  yalue  of  an  estate  to  yendor, 
on  the  ground  that  the  transaction  was  twenty-seYen  years  old,  and  had  been  confirmed  by 
a  deed  twenty-three  years  since,  disallowed.  (1) 

The  bill  stated,  that  in  the  year  1759,  the  plaintiff,  then  of  the  age  of 
twenty-two  years,  was,  under  the  will  of  his  uncle  Edward  Duncombe, 
Esq.,  deceased,  seised  or  entitled  in  tail  male,  subject  to  the  estate  for  life 
of  Susannah  -Duncombe,  the  widow  of  the  said  Edward  Duncombe,  who 
was  then  sixty-eight  years  of  age  and  upwards,  with  remainder  to  plaintiff's 
brother,  the  Honorable  John  Scott  in  tail  male,  with  the  immediate  re- 
mainder or  reversion  in  fee-simple  to  plaintiff,  of  or  to  the  manor  of  Hol- 
beach,  in  the  county  of  Lincoln,  and  other  hereditaments  therein,  which 
were,  and  had  been  for  thirty  years  before,  let  at  rents  amounting  to  the 
sum  of  980/.  a  year,  and  also  of  or  to  the  manors  of  Skerne  and  Wandis* 
ford,  and  divers  messuages,  d&c.  situate  in  Skerne  and  Wandisford,  Mid- 
dleton,  and  Great  and  Little  Driffield,  in  the  county  of  York  ;  which  were 
then,  and  had  been  for  thirty  years,  let  at  rents  amounting  to  630/.  a  year. 
That  the  plaintiff  being,  in  the  said  year,  1759,  greatly  distressed  for 
money,  he  informed  Thomas  Browne  (defendant's  father),  a  land  survey- 
or, of  the  same,  and  employed  him  to  put  plaintiff's  interest  in  the  several 
estates,  up  to  sale;  and  that  Browne  assured  plaintiff,  he  knew  of  a 


(1)  It  is  to  be  observed,  that  it  seems  now  to  be  considered  as  quite  dear,  that  the  statute 
of  limitations,  or  objections  in  analogy  to  it  upon  the  ground  of  laches,  may  be  taken  advan- 

aipe  of  by  way  of  demurrer,  notwithstanding  the  decision  of  Lord  Hardwicke,  in  Gregor  r. 
oleswortb,  2  Ves.  109.  If  the  plaintiff  has  any  ground  of  exception  to  prevent  the  bar,  or 
the  presumption  arising  from  length  of  time,  then  the  bill  should  state  it,  and  it  would  not 
be  demurrable.  See  Lord  Redesdale's  Treat,  p.  173,  &c.  (3d  edit.)  :  Sherrington  v.  Smith, 
Dom.  Proc.  2  Bro.  P.  C.  62  (8to.  edit.)  ;  Beckford  v.  Close,  stated  4  Ves.  476 ;  Foster  v. 
Hodgson,  19  Yes.  180,  and  further,  per  Lord  Redesdale  C.  in  Hovenden  v.  Loid  Anneslej, 
2  Sen.  &  Lef.  637,  638,  &c.  Lord  Kedesdale's  remarks  upon  the  principal  case  are  so  forci- 
bl][  apposite,  and  so  useful  to  a  due  consideration  of  the  point  in  question,  that  it  will  re- 
quire no  apology  for  the  Editor  to  give  a  transcript  of  them.  In  2  Sch.  &.  Lef.  p.  637,  his 
Lordship  says :  — 

"  In  the  case  of  Lord  Deloraine  v.  Browne,  an  attempt  was  made  to  take  advantage  of  the 
length  of  time  by  demurrer.  The  decision  of  that  case,  as  reported  by  Brown,  does  not  convey 
much  satisfaction  to  my  mind  ;  and  perhaps  the  note  which  follows  will  account  for  the  judg- 
ment of  the  Court,  being  delivered  somewhat  in  a  hurry  [namely,  Lord  Thurlow*s  resignation 
of  the  Great  Seal].  The  first  jud^ent  as  reported  is  hardly  intelligible,  and  then  there  is  an 
explanation  given  the  next  day  ;  it  is,  however,  rather  contrary  to  what  Lord  Kenyon  deter- 
mined at  the  Cockpit,  in  Beckford  e.  Close,  which  is  cited  in  that  case.  This  arose  perhaps 
from  Lord  Thurlow's  not  having,  under  the  peculiar  circumstances  in  which  he  stood,  sum- 
ciently  considered  that  this  was  matter  of  the  law  of  a  court  of  equity ;  that  is,  a  rule  which 
is  to  be  considered  as  the  law  of  a  court  of  equity.  Lord  Kenyon  held,  that  a  demurrer  to  a 
bill,  because  it  did  not  show  a  good  title  to  redemption  within  twenty  years,  was  a  eood 
demurrer.  Why?,  Because  it  was  the  rule  of  the  court,  that  no  redemption  should  be 
allowed  after  twenty  years  ;  and  therefore  the  party  should  be  put  to  bring  his  case  by  his 
bill  within  that  rule.  Lord  Thurlow's  opinion  was  given  in  a  hurry  j  and  many  cases  were 
then  pending  in  which  much  injury  might  have  arisen  to  the  parties  if  the  judgment  bad  not 
then  oeen  ffiven ;  but  it  seems  to  me  that  Lord  Kenyon's  opinion  is  perfectly  tenable  on 
Lord  Thurlow's  own  aualification  ;  that  is,  that  when  a  party  does  not  by  his  bill  brinr  him- 
self within  the  rule  oi  the  court,  the  other  party  may  by  demurrer  demand  judgment  wnether 
he  ought  to  be  compelled  to  answer.  If  the  case  ot  the  plaintiff*  as  stated  in  the  bill  will 
not  entitle  him  to  a  decree,  the  judgment  of  the  court  may  be  required  by  demurrer,  whether 
the  defendant  ought  to  be  compelled  to  answer  the  bill.  That  I  take  to  be  matter  of  the 
law  of  a  court  of  equity,  to  be  decided  according  to  its  rules  and  principles.  However,  it  is 
clear,  that  in  this  case  of  Lord  Deloraine  v.  Browne,  Lord  Thurlow  was  anxious  that  his 
overruling  the  demurrer  should  not  be  considered  as  deciding  upon  the  case ;  and  the  cause 
never  came  on  again,  Lord  Deloraine  being  advised  that  the  length  of  time  was  a  bar.'* 
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nobleman  who  would  purchase  plaintiff 'b  interest,  and  asked  him  for  a 
rental  thereof;  that  plaintiff  not  being  able  to  produce  a  rental,  Browne 
said  he  would  go  down  and  survey  the  same ;  which  he  afterwards  did, 
and  represented  to  plaintiff  that  the  value  of  his  interest  therein  was  worth 
something  under  30,000/.,  and  plaintiff,  confiding  in  that  represenUtion, 
agreed  to  take  such  sum  for  his  interest  therein  ;  but  Browne,  afterwards, 
from  time  to  time,  pretended  he  could  not  get  so  large  a  price,  and  partic- 
ularly insisted  on  plaintiff's  not  mentioning  the  affair  to  any  person : 

That  Browne  then  took  opportunities  of  suggesting  that  he  could  not 
get  more  than  24,000/.  for  plaintiff's  interest ;  and  that  Browne  entered 
into  a  treaty  with  the  late  Earl  of  Egremont,  to  sell  to  him  plaintiff's  in- 
terest for  24,000/. ;  who  refused  to  treat  further,  from  being  satisfied  that 
24,000/.  was  not  nearly  the  value  of  plaintiff's  interest ;  that  at  length 
Browne  represented  to  plaintiff,  that  he  could  not  procure  any  per- 
[*634]  son  to  ^purchase  plaintiff's  interest  in  the  estates,  but  intimated 
his  hope  that  he  could  procure  a  friend  to  purchase  plaintiff's  in- 
terest in  the  Lincolnshire  estate,  and  that  he  might  be  able  himself  to  pur- 
chase plaintiff's  interest  in  the  Yorkshire  estate;  and  that  he  should 
endeavor  to  sell  the  Lincolnshire  estate  for  7000/.,  and  an  annuity  of  400/. 
for  the  life  of  plaintiff;  and  that  he  would  give  for  the  Yorkshire  estate 
the  gross  sum  of  1941/.  lOs.,  and  an  annuity  of  600/.  for  the  life  of  plaintiff: 
and  proposed  that  2000/.,  part  of  the  said  sum  of  7000/.  and  1000/.,  part  of 
the  1941/.  IO5.,  should  be  paid  to  said  John  Scott,  as  a  consideration  for 
his  joining  plaintiff  in  levying  fines  of  both  estates,  in  order  to  bar  the 
estate  tail,  and  make  a  good  title  to  the  purchasers,  subject  to  the  life 
estate  of  said  Susannah  Duncombe ;  having  advised  plaintiff  not  to  apply 
to  said  Susannah  Duncombe  to  join  in  suffering  a  recovery  of  the  estates, 
because  he  apprehended,  if  any  such  application  was  made,  plaintiff  might 
be  informed  of  the  value  of  the  estates  :  and  Browne  represented  to  plain- 
tiff, that  the  said  sum  of  7000/.  and  1941/.  10s.  and  thQ  annuities  of  600/. 
and  400/.  for  the  life  of  plaintiff,  were  equal  in  value  to  the  sum  of  24,000/. 
which  plaintiff  believed,  as  well  as  that  24,000/.  was  the  full  value  of  his 
interest  in  the  estates  ;  and  that  plaintiff  acceded  to  the  proposal,  and  per- 
mitted Browne  to  carry  the  same  into  execution  as  he  should  think  fit ; 
and  Browne  having  procured  one  John  Calcrafl  to  purchase  the  Lincoln- 
shire estates,  they  were  conveyed  to  him  and  his  heirs,  subject  to  the  life 
estate  of  Susannah  Duncombe,  and  the  plaintiff,  and  John  Scott  levied  a 
fine  of  them : 

That  by  indentures  of  lease  and  release,  dated  17th  and  18th  June,  1760, 
in  consideration  of  1000/.  paid  to  John  Scott,  in  part  of  the  gross  sum  of 
1941/.  IO5.,  and  also  in  consideration  of  941/.  IO5.  the  remainder  thereof 
paid  to  plaintiff,  and  of  an  annuity  of  600/.  secured  to  be  paid  plaintiff  for 
life,  the  Yorkshire  estates  were  conveyed  to  trustees,  in  the  first  place, 
to  secure  the  payment  of  the  annuity  ;  remainder  to  the  use  of  Browne, 
his  heirs  and  assigns  forever:  and  the  plaintiff  and  John  Scott  cove- 
nanted to  levy  a  fine  of  the  said  premises  ;  and  which  fine  was  afterwards 
levied :  * 

That  out  of  the  moneys  that  plaintiff  was  to  receive  for  the  estate,  Browne 
insisted  upon  retaining  1000/.  for  his  agency  and  trouble,  and  did  actually 

retain  500/.  on  that  account : 

[*635]      *That  the  plaintiff  not  being  relieved  from  his  distresses  by  the 

money   received,  applied  to  Browne,  to  lend  him  money  on  the 

security  of  the  annuities  of  400/.  and  600/.,  who  declined  so  doing,  but 

referred  plaintiff  to  Palmer,  his  attorney,  to  procure  the  loan  he  wanted, 
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who  procured  pla'mtiffthe  sam  of  620/.  upon  an  assignment  of  the  annuity 
of  400/.  for  two  years;  and  plaintiff  charged,  that  the  said  620/.  was  the 
proper  money  of  Browne : 

That  continuing  in  distress,  the  plaintiff,  about  six  months  afterwards, 
requested  Browne  to  lend  him  some  money,  who  again  referred  him  to 
Palmer,  who  procured  him  700/.,  in  consideration  of  which,  the  plaintiff 

sold  an  annuity  of  100/.  part  of  the  said  annuity  of  400/.  to ,  a 

hosier,  and  the  700/.  was  the  money  of  Calcraft,  and  the  assignment  of 
100/.  a  year,  was  made  in  trust  for  him ;  so  that  although  plaintiff  had  been 
persuaded,  that  the  annuity  of  400/.  was  worth  sixteen  years'  purchase, 
when  granted  by  the  said  John  Calcraft,  plaintiff  was  obliged  to  take  from 
the  said  John  Calcraft  only  seven  years'  purchase  for  the  said  100/.  ayeax 
payable  out  of  the  said  40U/.  a  year. 

That  about  the  month  of  April,  1763,  Susannah  Duncombe  died,  and 
Browne  took  possession  of  the  Yorkshire  estate ;  and,  soon  after  her  decease, 
plaintiff  received  some  imperfect  information,  that  the  value  of  the  estates 
was  greater  than  it  had  been  represented  to  him  by  Browne,  and  for  some 
time  withheld  the  title-deeds  from  him  and  Calcraft,  and  informed  Browne 
of  what  he  had  heard,  who  thereupon  declared  he  had  but  roughly  survey- 
ed the  estates  when  he  went  down  for  that  purpose,  but  that  he  would  go 
down  again  and  survey  the  estates  in  a  proper  manner,  and  that  if  he  should 
find  he  had  been  mistaken,  plaintiff  should  instantly  have  the  full  valxie 
thereof. 

That  soon  afterwards,  Browne  again  surveyed  the  estates,  and,  upon 
his  return,  represented  to  plaintiff,  that  the  full  value  of  all  the  estates  in 
possession  was  40,000/.,  but  that  plaintiff  was  bound  by  his  bargain;  how- 
ever, that  as  Susannah  Duncombe  had  died  so  soon,  and  they,  the  said 
Browne  and  Calcraft,  had  therefore  made  an  advantageous  bargain,  they 
would,  as  a  matter  of  compliment,  give  plaintiff  the  sum  of  10,000/.  if  he 
would  confirm  the  sale  to  them ;  and  plaintiff  not  accepting  the  offer  im- 
mediately, Browne  employed  severe  threats  of  advertising  plaintiff 
as  a  rogue,  if  he  •withheld  the  title-deeds  from  him  and  Calcraft,  [636] 
and  Calcraft  used  threats  to  the  same  purpose ;  by  which  plaintiff, 
being  intimidated,  and  being  greatly  in  want  of  money,  he  acceded  to  the 
terms  proposed  by  Browne,  and  the  title-deeds  were  delivered  to  Browne 
and  Calcraft,  but  they  alleged,  that  they  could  not  pay  plaintiff  any  more 
than  the  sum  of  1500/.  in  cash,  and  Calcraft  agreed  to  procure  the  re- 
assignment of  the  100/.  a  year,  which  was  accordingly  reassigned,  and 
Browne  and  Calcraft  paid  the  plaintiff  the  sum  ot  1500/. ;  but,  previous  to 
the  payment  of  the  same,  deeds  were  prepared  by  Browne's  attorney,  in- 
tended to  operate  as  a  confirmation,  and  by  these  deeds,  bearing  date  9th 
and  10th  February,  1764,  reciting  the  former  indentures  of  lease  and  re- 
lease of  the  17th  and  18th  June,  1760,  and  that  by  the  death  of  Susannah 
Duncombe,  Browne  had  become  entitled  to  the  Yorkshire  estates,  subject 
to  the  annuity  of  600/.  to  the  plaintiff  for  life,  and  that  Browne  had  ac- 
cordingly been  in  the  receipt  of  the  rents  and  profits,  from  the  decease  of 
Susannah  Duncombe,  and  had  paid  the  annuity  of  600/.  to  plaintiff,  till  the 
then  Christmas  last,  and  that,  by  the  particular  event  of  Susannah  Dun- 
combe's  dying  within  so  short  a  time  after  the  contract,  the  same  was  be- 
come a  very  advantageous  contract  to  said  Browne,  and  that  several  of  the 
deeds  and  writings  relating  to  the  title  of  the  estate  being  in  the  hands  of 
the  personal  representatives  or  agents  of  the  said  Susannah  Duncombe,  and 
they  declining  to  deliver  the  same  up  without  an  express  authority  in 
writing  from  plaintiff  so  to  do,  therefore  he  had  applied  to  plainiiff  for 
VOL.  Ill,  66 
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such  order,  and  to  join  and  concur  with  him  (Browne),  in  pursuance  of 
the  covenant  for  further  assurance,  in  doing  all  acts  necessary  for  suffer- 
ing a  common  recovery,  wherein  plaintiff*  might  be  vouched,  of  the  said 
premises  in  the  county  of  York,  to  the  uses  in  the  said  indenture  express- 
ed, and  that  plaintiff*  had  agreed  thereto,  upon  Browne's  paying  to  him  the 
sum  of  1500/.  It  was  witnessed,  that  in  pursuance  of  the  contracts  recited, 
and  of  the  several  sums  paid,  and  for  further  securing  the  annuity,  the 
said  estates  were  conveyed  to  trustees  to  hold  the  same  to  the  use  and  in- 
tent that  plaintiff  should  receive  for  life  the  annuity  of  600/.,  with  prop^ 
powers  of  entry  and  distress  for  the  same,  and  subject  thereto,  to  the  uses 
in  the  former  indenture  contained,  and  plaintiff  released  all  claims  and 

demands,  except  the  .annuity. 
[*637]  *That  Browne,  very  soon  after  the  execution  of  this  last  deed, 
raised  the  rents  of  the  Yorkshire  estate  to  about  1000/.  a  year,  and 
it  has  been  since  let  for  above  1400/.  a  year,  but  neither  Calcraft  nor 
Browne  ever  paid  to  plaintiff,  or  to  his  use,  any  money  on  account  of  the 
10,000/.  so  that  the  whole  consideration  paid  by  Browne,  for  the  purchase 
of  the  said  manors  and  estates  in  the  county  of  York,  was  no  more  than 
the  sum  of  3451/.  IO5.  inclusive  of  the  said  sum  of  1500/.  and  an  annuiij 
of  600/.  for  the  life  of  plaintiff,  although  the  estates  were,  at  the  time 
of  the  execution  of  the  said  indentures  of  lease  and  release,  worth,  to  be 
sold,  at  least,  30,000/.  and  the  interest  of  plaintiff*  and  his  brother  therein, 
in  the  year  1760,  were,  and  were  then  known  to  Browne  to  be,  worth 
24,000/. 

The  bill  therefore  charged,  thai  Browne  was  guilty  of  gross  fraud  to- 
wards plaintiff,  and  a  manifest  breach  of  the  trust  reposed  in  him,  and 
that  he  was,  in  his  lifetime,  and  his  representatives  now  are  liable  to  an- 
swer to  plaintiff  for  the  value  of  the  Yorkshire  estate,  and  of  the  plaintiff* 
and  his  brother's  interest  in  the  estate  which  Browne  prevailed  on  him  to 
sell  to  Calcraff  aforesaid,  and  which  were  worth  at  tlie  time  of  the  sale 
35,000/.,  and  that  Browne  received  some  premium  or  acknowledgment 
from  Calcraff,  for  his  assistance  in  the  said  purchase:  and  that  Browne 
was,  in  his  lifetime,  and  his  representatives  now  are  liable  to  answer  to 
plaintiff,  for  the  breach  of  trust  of  which  Browne  was  guilty  in  that  respect ; 
at  least,  to  answer  for  whatever  benefit  he  received  from  Calcraft  And 
the  bill  stated  frequent  applications  to  Browne,  for  a  recouTeyance  of  the 
Yorkshire  estate,  or  to  pay  the  value  thereof. 

The  bill  further  stated,  that  plaintiff*,  soon  afler  the  year  1764,  was  under 
the  necessity,  on  account  of  his  distresses,  of  residing  abroad,  and  has 
altogether,  since  the  year  1764,  been  in  a  state  of  such  poverty,  that  he  has 
not  been  able,  until  this  time,  to  apply  to  any  court  for  relief,  touching  the 
matters  aforesaid,  and  has  been  obliged,  on  account  of  his  distresses,  to  sell 
the  annuity  of  600/.  which,  or  the  greatest  part  thereof,  has  vested  in  the 
defendants,  as  executors  of  Browne,  or  in  persons  in  trust  for  them. 

It  then  stated,  that  Browne  died  in  March,  1780,  leaving  the  de- 
[*638]  fend  ant  William  Browne,  his  only  son  and  heir-at-law,  and  ^having 
made  a  will  and  codicil  (the  dispositions  of  which  the  bill  stated), 
and  thereby  appointed  the  defendants  William  Browne  and  Charles  De 
Laet,  executors  thereof,  who  have  proved  the  same,  and  it  stated  applica- 
tions to  the  defendant  William  Browne,  as  heir,  to  reconvey  the  York- 
shire estate,  upon  plaintiff's  making  all  due  allowances. 

The  bill  therefore  prayed  an  account  of  rents  and  profits  of  the  estate, 
d^c.  and  of  the  annuity,  and  that  so  much  as  should  appear  on  the  balance 
lo  be  due  to  plaintiff,  should  be  paid  to  him,  and  the  defendant  Browne  be 
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decreed  to  reconvey,  or  that  plaintiff  might  receive  out  of  the  personal 
estate  of  the  late  Thomaa  Browne,  satisfaction  for  the  full  value  thereof, 

To  this  bill  the  defendants  put  in  a  general  demurrer,  and  for  cause, 
showed,  that  the  plaintiff  had  not  shown  any  title  in  equity,  to  call  the 
defendants  in  question,  touching  the  mattecs  therein  contained,  and  more 
especially  it  appears  by  the  bill,  that  the  last  transactions  sought  to  be  im- 
peached thereby,  happened  in  the  month  of  February,  1764,  twenty-eight 
years  before  the  filing  plaintiff's  bill,  and  plaintiff  hath  not  by  his  bill  shown 
any  just  cause  why  he  hath  not  sooner  instituted  his  suit,  wherefore,  d^^c. 

Mr.  Solicitor»Generalf  Mr.  Mitfordy  and  Mr.  Campbell,  in  support  of  the 
demurrer.  The  bill  is  filed  to  set  aside  a  bargain  made  in  the  year  1760, 
and  does  not  state  that  the  plaintiff  has  made  any  discovery  now,  that  he 
had  not  in  1764,  when  he  confirmed  the  bargain.  At  present  we  must 
admit  the  facts  stated  to  be  true,  for  the  purpose  of  arguing  upon  them  ; 
for  though  the  demurrer  admits  they  can  be  proved,  it  does  not  prevent 
their  being  met  by  argument :  but  if  they  were  in  proof,  still  there  could 
be  no  relief  at  this  length  of  time,  although,  if  recent,  there  might  have 
been  relief.  It  is  merely  an  equitable  title,  and  it  is  a  rule  that  an  equit- 
ble  title  may  be  barred  by  time.  If  a  party  chooses  to  act  on  a  bargain 
from  1760  till  1792,  he  ought  not  then  to  be  permitted  to  impeach  it. 
Browne  lived  from  1764,  when  the  bargain  was  confirmed,  till  1780,  with- 
out any  complaint  of  the  bargain  during  that  time.  The  plaintiff  says,  he 
was  abroad,  and  in  distress,  but  that  distress  did  not  prevent  him  from  ap- 
plying to  Browne ;  he  received  600/.  a  year,  out  of  the  effect  of  this 
contract.  In  respect  to  confirmation,  it  is  *true  that  the  party  [*639] 
must  be  sui  juris,  and  the  confirmation  must  be  an  act  of  the  same 
kind  with  the  first  transaction ;  but  he  surely  cannot,  after  acquiescing 
twenty-eight  years,  come  to  impeach  the  contract.  If  that  time  will  not 
be  sufficient  to  bar,  it  does  not  appear  that  any  length  of  time  can  do  so  ; 
but  it  is  certainly  necessary  some  length  of  time  should  have  such  effect. 
It  is  true,  the  time  is  in  the  discretion  of  the  Court ;  but  the  Court  has 
governed  that  discretion  by  the  practice  of  the  courts  of  law,  and  has  said, 
that,  after  twenty  years,  it  will  not  give  relief;  as  that  is  the  time  after 
which  a  court  of  law  will  not  interfere.  Thus,  after  twenty  years,  let  the 
case  be  ever  so  strong,  this  Court  will  not  permit  a  bill  of  review,  as  ap- 
pears  by  the  case   of  Smith  v.  Clay,  Amb.  645,f  which  was  a  peti- 

t  Smith  V.  Clay,  (2)  1 0th  May,  1767.  —  The  reporter  hariDg  been  fayored  with  a  more  accu- 
rate note  of  Lord  Camden's  judgment  in  this  case  than  has  hitherto  appeared  in  print,  he 
flatters  himself  the  publication  of  it  will  be  acceptable  to  the  profession,  and  has  therefore 
inserted  it  here. 

[Bill  of  reriew  may  be  barred  by  delay  of  twenty  years.]  (3) 

Lord  Chancellor.  —  This  bill  of  review  is  between  thirty  and  forty  years  after  the  decree 
pronounced. 

There  is  manifest  error  upon  the  face  of  the  record. 

The  question  upon  this  petition  is,  whether  it  is  barred  by  length  of  time. 

I  am  of  opinion  it  is. 

It  would  he  an  useless  curiosity  to  trace  backwards  the  origin  of  this  proceeding. 

It  is  at  this  time  perfectly  understood. 

It  is  in  nature  of  a  writ  of  error,  to  reverse  a  decree,  for  error  apparent  upon  the  record. 

This  is  the  bill  of  review  now  before  me,  and  to  this  my  opinion  shall  be  confined. 

There  are  two  questions. 

First,  What  period  of  time  is  a  bar  to  a  bill  of  review  7 

(2)  This  note  is  from  Lord  Camden's  own  handwriting  in  his  note-book.  See  per  Lord 
Redesdale  C.  2  Scho.  &  Lefroy,  630,  631 .  Et  vide  per  Lord  Manners  C.  1  Ball.  &  Beatt.  71 , 
169,  and  in  Chalmer  v.  Bradley,  Jacob  &  Walk.  61,  et  seq. 

(3)  Vide  etiam  S.  P.  on  demurrer,  in  Dom.  Proc.  Sherrington  t>.  Smith,  2  Bro.  P.  C.  68, 
octavo  edit.     ^  Story,  Eq.  PI.  ch.  8,  S  410  ;  Lytton  p.  Lytton,  4  Bro.  C.  C.  441.  > 
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[•640]  tion  for  a  •bill  of  review,  upon  error  on  the  record ;  Lord  Cam- 
den said,  *'  This  bill  of  review  is  like  a  writ  of  error  to  reverse  a 

Second,  From  what  time  this  period  shall  be  computed  ? 
To  the  first  question,  the  answer  here  is  easy. 
Twenty  years  i^  the  period. 

Edwards  v.  Carrol  (6  Bro.  P.  G.  466),  is  decisive,  and  not  now  open  to  argument. 
A  court  of  equity,  which  is  never  active  in  relief  against  conscience,  or  public  convenience, 
has  always  refused  its  aid  to  stale  demands,  where  the  party  slept  upon  his  right,  aiiid  aoqoi* 
esced  for  a  great  length  of  time. 

Nothing  can  call  forth  this  Court  into  activity,  but  conscience,  good  faith,  and  reasonable 
diligence ;  where  these  are  wanting,  the  Court  is  passive,  and  does  nothing. 

Laches  and  neglect  are  always  discountenanced,  and  therefore,  from  the  beginning  of  this 
jurisdiction,  there  was  always  a  limitation  to  suits  in  this  Court. 

Therefore,  in  Fitter  v.  Lord  Macclesfield,  Lord  North  said,  rightly,  that  though  there  was 
no  limitation  to  a  bill  of  review,  yet,  after  twenty-two  years,  ne  wotud  not  reverse  a  decree 
but  upon  very  apparent  error. 

"  axpedii  reipvblicce  tU  sit  Jims  Htium,"  is  a  maxim  that  has  prevailed  in  this  Conrt  in  all 
times,  without  the  help  of  an  act  of  Parliament. 

But,  as  the  Court  has  no  legislative  authority,  it  could  not  properly  define  the  time  of  bar, 
by  a  positive  rule,  to  an  hour,  a  minute,  or  a  year ;  it  was  governed  by  circumstances. 

But  as  oAen  as  Parliament  had  limited  the 'time  of  actions  and  remraies  to  a  certain  period, 
in  legal  proceedings,  the  Court  of  Chancery  adopted  that  rule,  and  applied  it  to  similar  cases 
in  equity. 

For  when  the  le^slature  bad  fixed  the  time  at  law,  it  would  have  been  preposterous  for 
equity  (which,  by  its  own  proper  authority,  always  maintained  a  limitation)  to  countenance 
laches  beyond  the  period  that  law  had  been  confined  to  by  Parliament. 

And  therefore,  in  all  cases  where  the  lenl  right  has  been  barred  by  Parliament, the  equita- 
ble right  to  the  same  thing  has  been  concluded  by  the  same  bar. 

Thus,  the  account  of  rents  and  profits,  in  a  common  case,  shall  not  be  carried  beyond  six 
years. 

Nor  shall  redemption  be  allowed  after  twenty  years'  possession  in  a  mortgagee. 

Jenner  and  Tracey,  173! .     (Mairinal  notes  on  3  Will.  287.) 

Same  thing  in  Belch  v.  Harvey  (uhi  supra),  adding,  that  the  statute,  having  given  ten  yean 
after  disability,  that  ought  to  be  observea. 

By  the  like  analogy,  the  House,  in  Edwards  v.  Carrol,  determined  that  twenty  years 
should  bar  a  bill  of  review,  because  the  statute  of  Wil.  3,  had  barred  all  writs  of  error  after 
that  period. 

I  have  said  too  much  perhaps  upon  this  point,  which  is  now  settled  ;  biit  the  grounds  of 
that  decision  may.  perhaps,  be  useful  in  deciding  the  next  point ; 

Which  is,  whether  this  twenty  years  is  to  be  computed  from  the  time  the  decree  is  fto- 
nounced,  or  from  the  actual  enrollment. 

For  the  petitioners  contend,  that  you  must  compute  your  time  from  thence. 

If  that  should  be  the  rule,  the  limitation  would  be  more  unsettled  since  the  act  of  Parlia- 
ment, than  it  was  before. 

For.  as  the  time  of  enrolling  is  uncertain,  the  bill  of  review  would  be  leA  open,  or  concluded, 
according  to  that  event. 

Thirty  years  would  be  a  bar  in  one  case,  and  three  hundred  in  another ;  and  if  thirty  yeariL 
in  the  present  case,  is  to  lie  added  to  thirty-five  already  past,  this  cause  cannot  be  at  an  end 
till  fifty-five  years  are  elapsed  after  the  decree. 

Thus,  the  act  of  Parliament,  which  is  adopted  here  to  fix  the  time,  would  unfix  it  more, 
and  extend  it  to  a  greater  length,  than  it  stood  at  by  the  natural  jurisdiction  of  the  Conrt. 

This  consideration  alone  is  sufficient  to  «how,  tiiat  the  enrollment,  which  is  the  work  of 
chance,  cannot  be  the  time  from  whence  the  twenty  years  are  to  be  computed. 

But  to  make  the  matter  more  clear,  I  will  prove, 

First,  That  the  time  must  be  reckoned  from  the  pronouncing  the  decree. 

Second,  If  the  enrollment  can  be  material  in  the  consideration  of  this  question,  it  must 
relate  back  to  that  time,  and  there  can  be  no  averment  against  it. 

First,  what  is  the  true  reason  why  suits  and  remedies  are  barred  by  length  of  time  7 

Because  the  party  has  acquiesced,  or  neglected  to  pursue  his  remedy. 

And  the  public  peace  requiring  an  end  of  suiu,  he  abandons  tlus  right  by  submission,  or 
forfeits  it  by  neglect. 

From  what  time  does  this  neglect  or  submission  begin  to  run  7 

From' the  time  the  party  is  aggrieved. 

When  a^rieved  7    When  the  decree  pronounced,  from  which  time  he  is  bound. 

Then  it  is  that  his  right  to  reverse  commences. 

At  law,  the  writ  of  error  takes  place  from  the  day  of  the  judgment ;  and  the  party  goes 
from  court  to  court,  till  he  arrives  at  Parliament. 

In  this  Court,  besides  his  appeal  to  Parliament,  he  has  two  other  ways  of  reversing ;  by 
rehearing,  or  bill  of  review. 

But  as  the  act  of  Parliament  gives  but  twenty  years  to  all  the  writs  of  error,  this  Court, 
by  analogy,  will  j^ive  no  more  to  the  remedies  oi  that  nature  here. 

And  although  it  is  absurd  to  suppose,  that  any  man  would  enrol  for  the  sake  of  a  bill  of 
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decree.     *Tbi8  is  a  different  case  from  a  bill  of  review  brought  on  [*641] 
new  evidence;  I  confine  myself  to  bills  of  review,  for  error  appa- 
rent."    And  *then  said,  "  that  twenty  years  was  the  proper  peri-  [*642] 
od."     There  are  several  cases  where  the  Court  has  thought  twenty 
years  the  ^proper  period,  as  in  cases  of  trust,  for  though  a  trust  [*643] 
continues  forever,  and  is  a  continuation  of  the  same  estate,  yet  where 
fraud  intervenes,  it  becomes  an  adverse  possession.     The  statute  of  limi- 
tations may  be  pleaded  in  the  case  of  a  fraud,  unless  stated  not  to  be  dis- 
covered within  six  years,  South  Sea  Company  against  Wymondstll^  3  Wms. 
143.     Fraud  is  a  matter  of  fact,  and  there  is  just  as  great  danger  of  evi- 

review,  when  he  has  a  mach  more  extensWe  remedy  upon  the  merits  of  his  case,  by  rehear- 
ins  or  appeal ;  yet  be  may,  if  be  pleases,  enrol  immediately  after  the  decree. 

Look  mto  all  the  statutes  of  limitation,  you  will  find  the  time  begins  to  run  from  the  time 
the  title  accrues^  or  the  jiarty  is  a^grierea. 

In  ejectment,  it  runs  from  the  time  when  the  possession  is  withheld  ;  the  same  in  aU  real 
actions :  in  personal,  from  the  time  the  debt  or  demand  arises,  and  is  not  paid  or  satisfied. 

To  bring  the  case  before  us  under  the  stat.  W.  3, 

It  must  run  from  the  time  of  the  fine  levied,  or  the  recovery  sufiered  ;  and  the  title  ac- 
crued ;  because  from  thence  the  wrong  commences. 

In  the  case  of  a  judgment, 

From  the  signing,  or  from  the  entering  on  record. 

That  is,  from  the  day  of  the  judgment :  for  it  is  to  be  understood  that,  although  the  statute 
of  frauds  reouires  the  judgment  to  be  dated  when  it  is  signed,  that  is  only  necessary  to 
bind  the  land  against  purchasers. 

But  if  a  judgment  is  signed  at  this  day  without  a  date,  or  with  one,  it  still  relates  to  the 
first  day  of  term,  and  is  a  complete  judgment  from  that  time.  Salk.  40i.  Duke  of  Norfolk's 
case. 

And  as  that  possibly  might  be  the  case,  though  it  hardly  ever  happens,  the  act  is  correct 
in  dating  the  commencement  of  the  limitation  Irom  the  day  it  would  relate  to,  in  every  other 
case,  where  a  purchaser  was  not  concerned. 

This  Court,  therefore,  from  the  reason  of  the  thing,  as  well  as  from  the  example  of  all  the 
statutes  of  limitation,  and  more  particularly  the  stat.  of  Wil.  3,  which  is  in  the  very  point,  ^ 
will  begin  to  reckon  from  the  day  when  the  decree  was  pronounced. 

From  that  time  the  laches  commence  ;  and  when  the  statuable  time  is  elapsed,  the  door  is 
shut  forever. 

But  if  the  enrollment  could  be  material  in  this  question,  the  determination  must  be  the 
same,  because  the  enrollment  must  be  carried  back  to  the  time  of  the  decree,  and  there  can 
be  no  averment  against  it. 

What  is  the  enrollment,  but  the  engrossing  the  decree  in  parchment?  An  act  that  cannot 
possibly  vary  the  rights  of  the  parties.  It  is  the  very  speech  of  the  Court  at  the  time,  and  is 
always  in  the  present  tense. 

As  it  is  impossible  either  to  enter  or  enrol  the  decree  in  form,  immediately  after  it  is  pro- 
nounced, the  course  of  business  makes  it  necessary  to  give  some  time  to  make  up  the  record, 
which  is  six  months ;  and  the  courts  of  law  do  tne  same  thing,  for  there  the  roll  is  to  be 
broug[ht  in  the  next  term  after  the  iudgment. 

This  is  hardly  ever  done  ;  but  although  it  is  omitted,  the  jmrty  does  not  lose  the  benefit  of 
his  judgment,  but  upon  paying  the  post  term-fee  may  bring  m  his  roll  at  any  time  ;  and  when 
the  record  is  once  made  up,  it  relates  to  the  first  day  of  the  term,  when  judgment  was  given, 
and  this  is  done  without  motion. 

How  is  it  here  7  Exactly  the  same  in  eflect,  for  though  you  must  obtain  an  order  to  enrol 
here  after  the  time  past,  yet  the  order  is  of  course  and  without  notice,  nor  can  anything  ever 
stay  the  enrollment,  but  a  caveat,  in  order  to  rehear  the  cause. 

If  that  is  not  done,  the  enrollment  will  proceed,  and  it  is  impossible  to  show  cause  against 
the  order,  or  to  discharge  it. 

The  order  is  always  nunc  pro  fun£,  what  does  that  mean? 

That  it  shall  be  the  same  thing  as  if  it  had  been  done  in  due  time,  to  all  intents  and  pur- 
poses. 

And  by  the  course  of  the  Court  yon  obtain  the  like  order  for  entering  the  decree. 

And  to  show  how  very  immaterial  the  enrollment  is  to  any  real  purpose,  the  parties  have 
a  ritfht,  not  only  to  carry  the  decree  into  execution,  but  to  appeal  to  the  House  of  Lords, 
without  it :  and  that  is  the  constant  practice,  and  is  indeed  proved  by  the  Lords'  order  to 
appeal  within  fifteen  days  after  decree  pronounced,  if  pronounced  during  the  sessions. 

When  the  enrollment  then  takes  place  nunc  pro  <tmc,  it  must  relate  to  the  time  of  the  de- 
cree, and  the  record  ought  no  more  to  be  contradicted  here  than  at  law.  For  if  you  could  in 
this  instance  aver  against  the  record,  the  order  nunc  pro  tune  is  a  nullity. 

How  far  the  House  of  Lords  will  adopt  this  reasoning,  when  the  question  comes  before 
them  upon  the  bar,  is  not  for  me  to  determine :  but  I  will  venture  to  declare  that  I  will  not 
consent  to  rehear  a  cause  which  has  slept  twenty  years  from  the  time  of  the  decree. 

The  petition  must  be  dismissed. 
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dence  being  lost  in  that  as  in  other  cases  of  fact.  So  in  the  case  of  re* 
demption  of  a  mortgage,  twenty  years  is  considered  as  a  bar  to  redemp- 
tion, even  though  fraud  is  charged,  Wtnchcombe  v.  HaU,  1  Cb.  Rep.  40. 
Here  the  inconvenience  of  entertaining  the  suit  is  manifest  on  the  face 
of  the  bill ;  the  death  of  Browne  produces  an  inconvenience ;  had  he  been 
alive,  he  might  have  stated  many  circumstances  the  present  defendants 
cannot ;  another  inconvenience  from  the  length  of  time  is,  that  Browne, 
resting  on  the  property  as  his  own,  has  looked  to  it  in  the  distribution  of 
his  other  property  among  his  children ;  so  that  great  injustice  would  be 
done  to  the  son,  if  this  was  taken  out  of  the  share  allotted  to  him.  It  has 
been  made  the  subjhct  of  a  marriage  settlement,  by   the  present  Mr. 

Browne,  who  has  lived  twelve  years  on  the  presumption  of  its  being 
[*644}  his  property.     On  the  face  of  the  bill,  the  acquiescence  of  the  *plaiii- 

tifT  is  as  much  a  fraud  as  any  he  imputes  to  Browne.  In  the  case 
of  Lord  Warrington  v.  Booth,  as  cited  3  P.  Wras.  144,  Lord  Warring- 
ton's decree  went  on  his  showing  the  fraud  to  be  within  six  years.  In 
Cook  V.  Arnham,  3  P.  Wms.  283,  though  the  length  of  time  which  would 
not  bar  an  ejectment  was  held  not  to  bar  a  bill  in  equity,  it  appears  by  Mr. 
Peere  Williams's  note  on  the  case,  that  twenty  years  was  considered  as  a 
length  of  time  to  bar  a  redemption  of  a  mortgage ;  and  Lord  Kenyoo,  in  a 
case  before  him,  was  of  opinion,  upon  a  demurrer  to  a  bill  to  redeem  after 
twenty  years,  that  it  ought  to  be  allowed,  Beckford  v.  Close.  (4)  If  any 
limitation  is  necessary,  that  which  has  been  admitted  is  a  fair  one,  and 
may  be  permitted  to  prevail. 

Mr.  Mansfield,  Mr.  Lloyd,  and  Mr.  Richards,  for  the  plaintiff. 
The  demurrer  is  principally  founded  on  the  length  of  time  that  has 
passed  since  the  transaction :  but  length  of  time  has  never  been  admitted 
as  an  answer  to  a  demand  founded  in  fraud,  or  breach  of  trust;  and  a 
grosser  fraud  than  the  present  never  was  stated  to  a  court  of  justice. 
In  Maxims  in  Equity,  the  case  I  Ch.  Rep.  40,  is  cited  :  it  says  that  the 
Court  declared,  that  they  would  not  relieve  after  twenty  years,  and  two 
purchases ;  if  they  would  not  have  relieved  after  twenty  years  only  had 
passed,  there  was  no  occasion  to  mention  the  two  purchases.  In  Forres- 
ter, 63,  Lord  Talbot  says,  no  length  of  time  will  bar  a  fraud.  So  in 
Bicknel  v.  Gough,  3  Atkyns,  558,  the  stat.  of  limitations  cannot  be 
pleaded  where  fraud  is  charged.  If  it  were  at  law,  the  defendant  could 
not  plead  the  stat.  of  limitations,  Bree  r.  Holbeck,  Douglas,  655.  Here 
the  Solicitor-General  admits,  if  it  was  a  recent  case,  the  plaintiff  might 
have  relief;  but  the  answer  to  his  not  coming  sooner  for  relief  is,  that  the 
plaintiff  has  been  always  under  a  pressure  of  distress,  arising  from  the 
imposition  of  the  defendants,  which  is  a  strong  argument  against  any 
objection  arising  from  the  length  of  time ;  td  maintain  their  argument  on 
the  subject,  the  counsel  on  the  other  side  should  find  some  rule  that  the 
Court  will  not  relieve  after  twenty  years.  It  is  true,  that,  with  respect 
to  letting  the  morgagor  in  to  redeem,  they  have  fixed  twenty  years  as  the 
period :  but  there  is  no  case  of  fraud  or  breach  of  trust  where  the  same 
period  has  been  fixed  ;  Smith  v.  Clay  only  goes  to  the  practice  in  the  case 

of  a  bill  of  review. 
[•645]      •  Mr.  Solicitor-General,  in  reply. 

Length  of  time,  accompanied  by  circumstances  like  the  present, 
constitutes  a  bar ;  and  if  the  Court  ought  to  dismiss  the  bill  on  a  hearing 
upon  that  ground,  they  ought  to  allow  the  demurrer.     Length  of  time  will 

(4)  Stated  4  Ves.  476,  and  2  Scbo.  9l  Lefroy,  638.    Tide  note  (1)  antea. 
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operate  as  a  reason,  at  the  hearing,  for  dismissing  the  bill,  though  that 
length  of  time  is  indefinite,  and  in  the  breast  of  the  Court ;  as  there  are 
cases  in  which  twenty  years  would  be  too  long,  and  others,  where  one 
hundred  would  be  too  short.  Length  of  time,  of  itself,  will  amount  to  a 
confirmation.  In  Chesterfield  v.  Janssen,  2  Vesey,  125,  it  was  considered 
as  proving,  either  that  the  first  transaction  was  not  fraudulent,  or  that  the 
party  had  confirmed  it  with  his  eyes  open.  There  is  a  great  difference 
between  cases  of  fraud  and  cases  of  breach  of  trust ;  and  between  fraud 
discovered  and  fraud  undiscovered.  In  the  present  case,  if  there  was  any 
fraud,  the  plaintiff  knew  it  as  well  in  1764  as  he  does  now :  he  then  knew 
what  bill  to  file,  and  that  he  stood  in  the  light  of  a  mortgagor,  and  might 
come  to  redeem.  The  reason  why  the  statute  of  limitations  does  not 
apply  to  cases  of  fraud  is,  that  fraud  is  a  secret  thing,  2  Atk.  561 ;  but 
if  a  fraud  has  been  discovered  six  years,  then  the  statute  of  limitation 
will  run,  Dougl.  655.  As  to  the  case  oi  Bicknell  v.  Gough,  it  was  a  plea 
to  the  discovery  and  relief,  without  confessing  the  truth  of  the  bill.  The 
Cour^  seems  to  have  adopted  the  rule,  by  analogy  to  the  practice  of  courts 
of  law.  What  was  the  determination  on  the  subject  of  a  bill  of  review? 
Certainly  upon  the  interest  of  the  public  utsit  finis  litium.  It  is  a  time 
fixed  by  policy.  If  they  had  stated  this  transaction  as  being  recent,  we 
should  have  pleaded  that  they  knew  it  twenty-seven  years  ago.    , 

Lord  Chancellor.  (5)  The  bill  states  a  fraud  in  the  years  1760  and 
1764,  by  misrepresentation  as  to  the  value  of  the  estate;  and  the  plaintiff 
states  himself  as  having  been  deceived :  I  am  desired,  by  the  defendant, 
to  gather,  from  the  circumstances  of  the  case,  and  from  the  length  of 
time,  that  the  plaintiff  acted  with  his  eyes  open,  and  that  he  confirmed  the 
transaction  at  some  period  since  1764,  but  it  does  not  appear  when  he 
was  undeceived :  this  puts  it  out  of  the  common  cases ;  and  the  only 
question  is,  upon  the  dicta^  that  length  of  time  cannot  be  taken 
advantage  of  upon  a  plea  or  demurrer.  It  might  as  well  be  *taken  [*646] 
advantage  of  by  a  plea  of  the  statute  of  limitations  as  any  other 
way. 

Demurrer  overruled,  (a) 

The  next  day.  Lord  Chancellor  explained  the  ground  on  which  he  had 
disallowed  the  demurrer  in  this  case,  by  saying,  that  length  of  time, 

(6)  Lord  Redesdale  observed,  2  Scho.  &  Lefroy,  638  fstated  antea,  note  (I)),  that  this 
report  of  Lord  Thurlow's  first  judgment  is  hardly  intelligible.  See  the  explanation  of  it  in 
notes  (1)  and  (6). 

(o)  In  reference  to  the  operation  of  the  statute  of  limitations,  or  lapse  of  time  in  cases  of 
discovered  fraud,  mistake  &c..  see  2  Story,  £q.  Jur.  ch.  43,  §  1521,  1521  a,  and  notes  and 
cases  ciied ;  Brooksbank  r.  Smith,  2  Younflre  &  Coll.  68  ;  Shelby  r.  Shelby,  Cooke,  183  ; 
Pugh  r.  Bell,  1  J.  J.  Marsh.  401  ;  Crane  v.  Prather,  4  ib.  77;  Croft  r.  Arthur,  SDesaus.  223  ; 
Wamburzee©.  Kennedy,  4  Desaus.  474  :  Hadix  v.  Darison,  3  Monro.  40;  Cole  u.  M'Glarthy, 
9  Greenl.  131  ;  Shield  v.  Ander>on,  3  Leigh,  729  ;  Eigleburger  v.  Kibler,  1  Hill,  Ch.  121  ; 
Haywood  r.  Marsh.  6  Yerger,  60.  The  above  citations  show  that,  in  cases  of  fraud,  the 
statute  of  limitations  begins  to  run  from  the  time  of  the  discovery  of  the  fraud.  See  also,  to 
same  point,  Homer  ».  Fish,  1  Pick.  433  ;  Welles  ».  Fish,  3  Pick.  74,  76  (2d  edit.),  and  nu- 
merous cases  in  note  (1):  Jones  r.  Conoway,  4  Yeates,  109  ;  Sherwood  r.  Sutton,  6  Mason,  143 ; 
Harrell  ©.  Kelly,  2  M*Cord,  426  ;  Bishop  p.  Little,  3  Greenl.  405  ;  Hamilton  v.  Sheppard, 
2  Murph.  115  ;  Morton  v.  Chandler,  8  Greenl.  9  ;  Payne  v.  Hathaway,  3  Vermt.  212  ;  Pen- 
nock  V.  Freeman,  I  WatU,  401 ;  Bertine  r.  Varian,  1  Edw.  Ch.  342  ;  Hunter  r.  Sposwood, 
I  Wash.  146 ;  Whalley  v.  Whalley,  1  Meriv.  436  ;  notes  to  Alden  r.  Gi-egory,  2  Eden,  286  j 
Pickering  v.  Stamford,  4  Bro.  C.  C.  214 ;  Lytton  v.  Lytton,  4  Bro.  C.  C.  441.  But  a  bar 
created  by  the  statute  of  limitations  is  not  avoided  by  mere  constructive  fraud.  Famam  v. 
Brooks,  9  Pick.  212. 
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propriojure,  was  no  reason  for  a  demurrer ;  (6)  that  it  was  on! j  a  condiJt- 
sion  from  facts,  showing  acquiescence,  and  was  not  matter  of  law  :  that  he 
could  not  allow  a  party  to  avail  himself  of  an  inference  from  facts  on  a 
demurrer,  (b)  He  desired  it  might  be  attended  to,  that  this  would  not 
affect  the  weight  of  such  circumstances  at  the  hearing.  (7) 

(6)  This  port  seems  undoubtedly  misrepresented  and  clearly  wrong.  See  note  (1)  antea, 
and  note  (7)  below. 

(7)  See  the  conclusion  of  note  (1),  antea ;  from  whence  it  appears  the  cause  nerer  caine  «m 
again ;  Lord  D.  being  advised  the  length  of  time  was  a  bar. 

[The  authorities  are  much  at  variance,  as  to  whether  a  defence  founded  on  the  presumption 
raised  by  length  of  time,  may  be  taken  advantage  of  by  demurrer.  Lord  Hardwicke,  ia 
Aggas  V.  Pickerell,  cit  sup.  and  Gregor  v.  Moles  worth,  2  Ves.  109;  Lord  Thurlow,  in  the 
present  case,  and  Lord  Rosslyn.  in  &iseli  v.  Buchanan  (as  stated  m  a  note,  3  P.  W.  287, 
though  it  does  not  appear  from  tne  report  of  that  case,  post,  vol.  iv.  254,  or  2  Ves.  jun.  83), 
appear  to  have  been  of  opinion,  that  it  could  not.  On  the  other  hand,  are  the  authorities  of 
Fmzer  v.  Moor,  Bunb.  54  ;  Jenner  v.  Tracy,  3  P.  W.  237,  n.,  and  particularly  the  case  of 
Beckford  v.  Close,  at  the  Cockpit  (cit.  sup.  and  4  Ves.  476,  19  Ves.  184,  and  Mitf.  PI.  174, 
n.  nom. ;  Tohin  c.  Beckford),  where  Lord  Kenyon,  upon  neat  consideration,  and  aAer  a  re> 
view  of  all  the  authorities,  decided  that  a  demurrer  to  a  bill  for  redemption  is  good,  in  which 
he  has  been  followed  by  Sir  T.  Plumer,  in  Hodle  v.  Healey,  1  Ves.  &  Bea.  636.  If,  however, 
the  question  can,  upon  these  conflicting^opinions,  be  still  considered  open  to  discussion,  the 
following  note  of  what  fell  from  Lord  Thurlow,  on  the  present  occasion,  which  has  been  pre- 
served by  Lord  Redesdale,  contains  reasons  so  conclusive  and  satisfactory,  that  it  apoeara 
difficult  to  withhold  our  assent  from  them :  "  The  party  who  demurs,"  said  his  Loraship, 
"  admits  everything  well  pleaded,  in  manner  and  form  as  pleaded  ;  and  a  demnner  onsnt 
therefore,  in  a  court  of  law,  to  bring  before  the  Court  a  Question  of  law  merely  ;  and  in  a 
court  of  equity,  a  question  of  law  or  equity  merely.  The  demurrer,  therefore,  must  be  taken 
to  admit  tne  whole  case  of  fraud  made  by  the  hill,  and  the  argument  to  support  it  most  be, 
not  that  a  positive  limitation  of  time  has  barred  the  suit,  for  that  would  be  a  pure  question  of 
law,  but  that,  from  long  acquiescence,  it  should  be  presumed,  that  the  fraud  char^|ed  did  not 
exist,  or  that  it  should  be  intended,  that  the  plaintiff  had  confirmed  the  transacUon,  or  had 
released  or  submitted  upon  such  consideration  as  to  bar  himself  from  the  general  eooity 
stated  in  the  bill.  This  must  be  an  inference  of  fact,  and  not  an  inference  of  law ;  ana  the 
demurrer  must  be  overruled,  because  the  defendant  has  no  right  to  avail  himself  by  demurrer 
of  an  inference  of  fact,  upon  matter  on  which  a  jury  in  a  court  of  law  would  collect  matter 
of  fact  to  decide  their  verdict,  if  submitted  to  tnem,  or  a.  court  would  proceed  in  the  same 
manner  in  equity.  What  limitation  of  time  will  bar  a  suit,  where  there  is  no  positive  limi- 
tation, or  under  what  circumstances  the  lapse  of  time  ought  to  have  that  effect,  must  depend 
on  the  facts  of  the  particular  case,  and  the  conclusion  must  be  an  inference  ot  fact,  and  not 
an  inference  of  law,  and  therefore  cannot  be  made  on  a  demurrer." 

But  where  the  defence  is  not  a  presumption  from  long  acquiescence,  but  a  positive  limita- 
tion of  time,  which  the  Court,  by  analogy  to  the  sUtute  of  limitations,  adopts,  it  mav  dearly 
be  taken  advantage  of  by  demurrer,  as,  in  Foster  v.  Hodgson,  19  Ves.  180,  where  tne  plain- 
tiff, upon  a  bill  for  an  account,  stated  that  no  demand  had  been  made  for  twelve  years,  a 
demurrer  upon  the  statute  of  limitations  was  allowed.  Lord  Eldon,  in  that  case,  spiking 
of  Beckfora  r.  Close,  observed,  that  as  the  limitation  of  an  ejectment  does  not  hold  in  the 
cases  of  exception,  infancy,  &c.,  so  according  to  the  rule  (derived  from  that  analogy),  by 
which  courts  of  equity  have  bound  themselves,  it  does  not  follow  from  uninterrupted  posses- 
sion for  twenty  years,  that  there  may  not  be  a  redemption,  that  the  analogy  to  the  rule  of 
law  does  not  bind  to  the  form  of  proceeding  there  ;  and  therefore  his  Lordship  considered 
that  case  as  establishing  that  a  plaintiff  in  equity  should  state  upon  his  bill  the  circumstance 
which  takes  his  case  out  of  the  rule  as  to  twenty  years,  and  if  he  does  not  do  so,  that  a  court 
of  equity  ought  not,  upon  the  supposition,  that  ne  could  do  so,  to  harass  the  other  party ; 
that  there  is  less  inconvenience  in  requiring  a  plaintiff  to  put  his  case  of  exception  upon  toe 
record  in  the  first  instance,  than  in  permittmg  him  to  go  on  to  establish  it  at  a  great  ex- 
pense ;  and  Lord  Redesdale,  in  speaking  of  tnis  case  in  Hovenden  v.  Lord  Annesley,  2  Sch. 
4t  Lef.  63d,  supports  this  opinion. 

The  application  of  this  doctrine,  therefore,  to  the  present  case  will  be  found  to  reconcile  it 
with  the  decision  of  Lord  Kenyon  :  If  a  plaintiff  merely  states  a  claim  founded  on  such  a 
distance  of  time  as  that  the  Court,  upon  the  analogy  it  has  adopted  with  respect  to  the 
statute  of  limitations,  will  refuse  to  assist,  he  may  then  be  considered  as  having  stated  him- 
self out  of  Court,  and  he  may  be  told  that  if  any  peculiar  circumstance  existed  in  his  case 

(6)  If  the  lapse  of  the  period  of  limitation  appears  with  certainty  on  the  face  of  the  bill, 
the  objection  may  be  taken  by  demurrer.  Hodle  v.  Healey,  1  Ves.  &  Bea.  636  ;  Wisner  v. 
Bamet,  4  Wash.  C.  C.  631  ;  Foster  v.  Hodgson,  19  Ves.  180 ;  Hoare  r.  Peck,  6  Sim.  61  j 
Hovenden  v.  Annesley,  2  Sch.  &  Lefr.  637  ;  Story,  Eq.  PI.  ch.  10,  9  484,  ch.  14,  9  761,  and 
notes.  See  Freake  v.'Cramfeldt,  3  Mylne  &.  Craig,  499  ;  Tyson  v.  Pole,  3  Vounge  &  CoU. 
266;  Humbert  v.  Rector  &c.  Trinity  Ch.  7  Paige,  195  ;  Van  Hook  v.  Whitlock,  7  Paige, 
373 ;  S.  C.  24  Wend.  587  ;  Coster  v.  Murray,  6  John.  Ch.  521 ;  Story,  Eq.  PI.  ch.  10,  9  503 ; 
Cork  V.  Wilcock,  6  Madd.  328. 
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which  would  hare  entitled  him  to  relief,  he  onght  to  hare  brought  them  forward  on  the 
record.  Bat  where,  as  in  the  present  case,  he  alleges  a  case  of  fraud,  this  circumstance  (upon 
the  well-known  doctrine  of  a  court  of  ec^uity,  that  no  lensth  of  time  can  bar  a  fraud,)  may 
be  considered  as  forming  such  an  exception  to  the  rule  adopted  by  the  Court,  in  analogy  to 
the  statute,  that  the  plamtiif  shall  be  entitled  to  an  answer  to  the  case  so  suted.  —  Elden.] 


Friday,  15th  of  June,  the  Lord  Chancellor  sat  in  the  morning  to  hear 
causes;  he  afterwards  went  to  the  House  of  Lords  and  prorogued 
Parliament;  and  from  thence  to  a  Court  held  at  St.  James's,  where  he 
resigned  the  Great  Seal  into  the  hands  of  his  Majesty,  who  delivered 
the  same  to  Sir  James  Eyre,  Lord  Chief  Baron*  of  the  Exchequer,  Sir 
William  Henry  Ashhurst,  one  of  the  Justices  of  his  Majesty's  Court 
of  King's  Bench,  and  Sir  John  Wilson,  one  of  the  Justices  of  His 
Majesty's  Court  of  Common  Pieas,  as  Lords  Commissioners  for  the 
custody  thereof. 
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[ABATEMENT.] 

[Wbbtbbr  bankruptcy  bo  operatefl, 
Qu.  (Le^ard  ▼.  ^e^^,  et  vide  Edi- 
tor's Dote.)  435] 

ACCOUNT. 

Where  the  accooDt  is  incidental  to  the 
plaintiff's  title,  the  defendant  must  set 
it  forth,  (HaU  v.  JVbyes.)  483 

A  bill  to  open  a  settled  account,  roust 
state  specific  errors,  not  generally 
that  it  is  erroneous,  (Johnson  t.  Cur- 
teis,)  266»andn.(l) 

ADEMPTION. 

Where  a  father  gives  a  sum  to  his 
daughter  by  will,  and  afterwards  gives 
an  equal  sum  as  a  portion,  it  is  to  be 
presumed  an  ademption ;  and  a  con- 
versation, in  order  to  repel  the  pre- 
sumption, must  clearly  refer  to  the 
will,  (Elison  v.  Cookson.)  61 

Legacy  given  out  of  a  demand  which 
is  afterwards  paid,  (Badritk  v.  SU- 
veru,)  431,  433,  n.  (a) 

Where  a  legacy  is  of  the  *•  value  "  of 
securities,  &c.,  though  the  specifica- 
tion be  varied,  the  legacy  is  not 
adeemed,  (Pvlsford  v.  HunUr.)    4 16 

Vide  Satisfaction. 


AGENT. 

Su  Fraud.    Intxrcst. 

[AGREEMENT 

To  Perform  Condition,  see  Condi- 
tion and  Specific  Performance.] 

AMERICAN  LOYAUST. 

A  creditor,  having  it  in  his  power  to 
obtain  warrants  for  payment  of  an 
American  loyalist's  debt  out  of  his  es- 
tate there,  is  bound,  on  being  referred 
to  that  property  by  the  defendant,  to 
make  it  available  as  far  as  he  can ; 
but  where  the  creditor  is  not  informed 
of  that  property,  no  laches  can  be 
imputed  to  him ;  he  therefore  shall 
not  be  restrained,  by  injunction,  from 
prosecuting  his  suit  here;  although 
the  debtor  shall  have  liberty  to  make 
use  of  the  creditor's  name  to  obtain 
the  warrants,  to  make  them  available 
as  far  as  may  be,  [PeUn  v.  Erving,) 

Vide  EquiTT. 

ANNUITY-ACT. 

The  warrant  of  attorney  to  confess 
judgment,  is  an  assurance  within  the 
annuity-act,  17  Geo.  3;  therefore,  if 
the  memorial  enrolled  does  not  recite 
it,  the  memorial,  and  all  subsequent 
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proceedings,  are  Toid,  (Dcaridsan  v. 
FoUy.)  598 

The  Court  will  not  suffer  the  cause  to 
stand  o?er  to  enrol  a  new  memorial, 
(S.  C.)  IHtL 

But  a  memorial  of  a  contract  to  give 
ffood  and  sufficient  landed  security, 
lor  payment  of  an  annuity,  as  a  con- 
sideration for  the  conveyance  of  a 
real  estate,  need  not  be  enrolled, 
{Jackson  v.  Lever,)  d05 

ANSWER. 

Where  a  foreigner  puts  in  an  answer  in 
his  own  language,  a  sworn  translation 
must  be  filed  with  it,  (Simmonds  v. 
Countess  du  Barre,)  263 

If  a  defendant  submits  to  answer  where 
he  might  plead  or  demur,  he  must 
answer  fully,  (CartvongU  v.  Hately.) 

(Shepherd  v.  Roberts.)  239 

(HaU  V.  JSToyes.)  483 

[But  still,  although  a  defendant  cannot 
by  answer  avoid  answering  fully  to 
all  particulars  grounded  on  the  phnn- 
tiff  ^8  title,  he  may  yet  avoid  setting 
forth  the  particulars  of  accounts,  if 
he  even  by  answer  distinctly  nega- 
tives having  any  subject  matter  of 
account  referable  to  the  plaintiff's 
title,  as  stated  in  the  bill.  Ulterior 
point  in  Shepherd  v.  Roberts,  from 
Sir  J.  Simeon^s  MS.  notes,  (yet  unre- 
ported.)    Vide  p.  483,  Editor's  note.] 

Su  Exceptions,  Parties. 

APPLICATION 

Of  purchase-money,  (WiUtamson  v. 
Curtis.)  96 

APPOINTMENT. 

Leffacy  to  A.  for  life,  then  to  such  chil- 
dren as  she  should  appoint;  in  de- 
fault of  appointment,  it  shall  go 
equally,  ( WiUs  v.  Boddington.)      95 

APPORTIONMENT. 

Dividends  of  money  in  the  funds,  shall 
not  be  apportioned,  (Rashley  v.  Mas- 
ter.) 99 

APPROPRIATION. 

Money,  part  of  a  residue,  was  laid  out 
by  trustees,  (with  a  trifling  addition,) 
in  the  funds;  though  there  was  a 


gift  over  in  certain  events,  it  is  a 
good  appropriation,  {Hutehinmn^  ▼. 
Hammond.)  1^ 

ASSENT 

To  Condition,  see  Condition. 

ASSETS,  Marshalling  of. 

Testator  ordered  that  his  ezecatora 
should  possess  his  estates  and  sub- 
stance, to  pay  his  debu,  and  gave  leg- 
acies ;  the  assets  shall  be  marshalled, 
(FoHer  V.  Cooke.)  347 

ASSIGNEE 

Of  a  chose  in  action  liable  to  same 
equities  with  assignor,  {Davies  ▼. 
Austen.)  180,  d.  (a) 

AWARD. 

Exceptions  do  not  lie  to  an  award, 
(Price  V.  mUiams.)  163 

[Sed  vide  Editor's  notes.  Ibid.] 

Causes  for  setting  aside  an  award, 
164,  n.  (c) 

Award  and  release  pleaded  to  a  bill  to 
open  an  account ;  the  plea  allowed, 
(Burton  v.  Ellington.)  196 

The  time  for  making  an  award  was  on 
or  before  the  1st  day  of  Michaelmas 
term,  it  was  afterwards  enlarged  till 
the  1st  day  of  Hilary  term :  an  award 
made  on  the  1st  day  of  Hilary  term 
is  good,  (Knox  v.  Simmonds.)       358 

Where  there  is  a  non- performance,  the 
proper  motion  is,  that  the  party  stand 
committed,  and  the  service  must  be 
personal,  (S.  C.)  33d 


BANK  OF  ENGLAND. 

Though  a  residue  is  specifically  de- 
vised, the  Bank  has  no  right  to  re- 
strain the  executor  from  transferring 
the  funds,  (Bank  of  England  v.  Mof- 
faU.)  260 

BANKER. 

See  Bankrupt. 

BANKRUPT. 

Where  the  indorser  of  a  bill  of  ex- 
change becomes  bankrupt,  and  the 
holder  proves  bis  bill  under  the  com- 


A  TABLE  OP  PRINCIPAL  MATTERS. 


633 


mission,  aod  afterwards  compounds 
it,  and  discharges  the  acceptor  with- 
out notice  to  the  assignee  of  the 
indorser^  he  also  discharges  the  in- 
dorser's  estate,  and  the  proof  of  his 
debt  must  be  expunged,  (Smith,  ex 
parte.)  1 

Creditor  obtaining  goods  of  his  debtor 
just  before  bankruptcy,  shall  not 
prove  for  the  residue  without  account- 
ing for  the  goods  so  obtained,  (Ex 
parte  ejuadem.)  46 

Creditor  admitted  to  prove  costs  taxed 
after  commission,  on  verdict  obtained 
before,  (Simpaon,  ex  parte.)  Ibid, 

Creditor  borrows  money,  which  he  af- 
terwards pays  with  interest,  after  a 
secret  act  of  bankruptcy ;  the  loan 
repaid  considered  as  never  borrowed, 
and  he  shall  prove  his  whole  debt, 
(Congalton^  ex  parte.)  47 

The  estate,  if  sufficient,  shall  pay  inter- 
est for  debts  which  bear  it,  but  not  if 
it  will  break  in  upon  the  allowance,  | 
(Morris^  ex  parte.)  79  , 

Arresting  the  bankrupt  before  comrais-  | 
sion,  and  keeping  him  in  execution 
after,  is  an  election  not  to  proceed  | 
under  the  commission,  (Warder,  ex 
parte.)  191 

S.  P.  {Exparte  Caior.)  216  | 

K.  and  S.  being  trustees  of  money  in  i 
the  funds,  sell  it  for  the  benefit  of  S.  | 
who  dies  insolvent,  K.  becomes  bank-  | 
rupt;  the  person  interested  in  the 
funds  may  prove  against  the  estate  of  , 
K.  the  value  of  the  funds  at  the  bank-  I 
ruptcy;  though  S.'s  estate  be  first 
\\Me,{Shake9hqft,exparU.)  197  \ 

Where  the  bankrupt  and  another  are  j 
executors  of  a  creditor  of  the  bank- 
rupt, the  Court  will  permit  the  other 
executor  to  prove  the  debt,  though 
there  be  a  suit  depending  in  the 
Ecclesiastical  Court  as  to  the  exec- 
utorship, (JoJm  Sha/eahajl,  exparte.) 

198 

The  pledgee  of  a  bill  of  exchange 
(though  for  part  only,)  may  prove  the 
whole  amount,  [Crowley,  ex  parte.) 

Two  assignees  of  a  bankrupt,  one  sol- 
vent, the  other  a  bankrupt,  with  a 
partnership,  to  which  he  has  advanced 
money,  which  he  had  as  assignee ; 
the  solvent  assignee  cannot  prove 
this  under  the  joint  commission, 
there  being  no  contract  with  him, 
(Jpaey,  exparte,)  265 

Bankers  receive  and  pay  money  on  ac- 
count of  a  bankrupt,  after  notice  of 
an  act  of  bankruptcy ;  all  the  sums 


received  are  so  to  the  use  of  the  es- 
tate ;  and  they  cannot  set  off  the 
payments  made,  or  be  allowed  to 
come  in  as  creditors,  and  claim  divi- 
dends on  debts  paid,  which  were 
owing  before  the  act  of  bankruptcy, 
( Hankey  v.  Vernon. )  313 

There  being  a  surplus  of  a  bankrupt's 
estate,  interest  allowed  to  creditors, 
where,  by  course  of  trading  and  set- 
tling accounts,  interest  was  allowed, 
after  a  certain  credit,  (Champion  ex 
parte.)  4:36 

Where  there  is  a  joint  commission 
against  partners,  and  a  separate  com- 
mission against  one,  the  assignees 
having  taken  possession  of  the  whole 
fund,  must  divide  it  among  the  joint 
creditors;  and  the  separate  bond- 
creditors  of  the  other  partner  cannot 
claim  against  them,  (Hankey  v.  (sar- 
ralL)  457 

A  [fraudulent]  surrender  of  a  copyhold 
estate  is  not  an  act  of  bankruptcy, 
under  1  Ja.  1,  c.  15,  Bee.  2,  (Cockshottj 
ex  parte.)  502 

Where  there  is  a  bond  of  indemnity, 
and  the  petitioners  have  paid  part  be- 
fore bankruptcy  and  part  after,  they 
may  prove  the  whole  (S.  C.)         Ibid. 

Interest  allowed  to  be  proved  on  the 
bankrupt's  note  to  bankers  not  reserv- 
ing interest,  there  being  a  surplus  of 
the  bankrupts'  estate  after  payment 
of  20«.  in  the  pound,  (Hankey,  ex 
parte.)  504 

Tenant  in  tail  makes  a  mortgage,  with 
covenant  for  further  assurance,  and 
becomes  bankrupt,  his  assignees  are 
bound  by  the  covenant,  (Pye  v.  Dau- 
buz»)  595 

BARON  AND  FEME. 

Where  personal  property  is  given  to  a 
feme  covert,  to  her  sole  and  separate 
use,  it  is  subject  to  all  the  incidents 
of  property  vested  in  persons  sui 
juris,  and  she  may  dispose  of  it  by 
will  without  the  assent  of  her  hus- 
band, [Fettiplace  v.  Gor^.)  8 

If  wife  does  not  dispose  of  her  property, 
the  husband  takes  jure  mariti,  taking 
out  letters  of  administration. 

lb.  10,  n.  (2) 

Wife's  affidavit  cannot  be  read  against 
her  husband,  (Sedguriek  v.  Watians.) 

II 

Where  a  married  woman  will  consent 
to  have  part  of  her  fortune  (in  Court ) 
paid  to  her  husband,  it  must  be  so, 
(Dimmock  v.  Mdmon.)  195 
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Where  a  wife^s  estate  is  mortgaged  for 
the  benefit  of  the  husbaDd,  she  has  a 
right  to  stand  as  a  creditor ;  but  this 
may  be  repelled  by  parol  evidence, 
to  show  her  intention  to  the  contrary, 
( aifiion  V.  Hooper.)  201 

A  wife's  legacy,  (above  100  guineas,) 
shall  not  be  paid  to  the  husband 
without  her  consent  being  taken 
(where  she  resides  abroad)  before 
commissioners,  (BourdilUm  v.  nAdaxr.) 

237 

A  feme  covert  having  a  settlement  of 
real  estate  and  money  in  the  funds, 
the  rent  and  dividends  to  be  paid  as 
she  should,  from  time  to  time,  direct, 
with  a  contingent  remainder  in  fail- 
ure of  issue  to  herself,  conveys  the 
whole  jointly  with  her  husband  for 
payment  of  his  debts,  the  conveyance 
must  be  carried  into  execution  by  a 
court  of  equity,  {Pyhua  v.  Smith,) 

340 

Money  ordered  to  be  paid  to  the  hus- 
band in  right  of  his  wife,  is  a  vested 
interest  in  him,  {HeygaU  v.  Anms- 
Uy.)  362,  n.  (a) 

A  leasehold  estate  being  settled  on  the 
wife  '*  in  lieu  of  dower,**  is  not  a  bar 
of  her  thirds,  ( Crenodl  v.  Byron )  Ibid, 

Legacy  to  a  feme  covert  '*  her  receipt  to 
be  a  sufficient  discharge,"  is  equiva- 
lent to  saying,  **  to  her  sole  and  sep- 
ate  use,"  (Lee  v.  Pricaux,)  381 

Husband  and  wife  levy  a  fine  on  the 
wife's  estate,  and  settle  the  same 
with  power  to  revoke  and  create  new 
uses ;  they  join  in  a  mortgage  term  to 
secure  a  sum,  redeemable  by  the 
husband ;  the  mortgage  was  paid  off, 
and  the  term  assic^ned  to  a  trustee  to 
such  uses  as  the  husband  should  ap- 
point; he  afterwards,  without  the 
wife,  borrows  a  further  sum,  and 
makes  the  term  a  security,  and  the 
trustee  joins  him  in  the  assignment : 
the  husband,  by  will,  orders  his  per- 
sonal estate  to  be  applied  in  payment 
of  debts,  except  those  secured  by  the 
mortgaged  estates:  this  is  the  hus- 
band's debt,  and  shall  be  paid  out  of 
his  personal  estate,  not  by  the  mort- 
gaged term,  (MUjf  v.  Earl  of  Tan- 
kermUe.)  545 

Husband  and  wife  agree  that  the  prop- 
erty settled  to  her  separate  use,  shall 
be  paid  to  the  husband ;  it  shall  be 
carried  into  execution  in  this  Court, 
(Eaiav.^tkinmm)  565 

Articles  of  separation,  by  which  the 
husband  was  to  pay  the  wife  100/.  a 
year,  decreed  to  be  performed  at  the 


suit  of  the  wife,  though  the  husband 
offered,  by  his  answer,  to  receive  her 
back,  (GWAv.  GutA.)  614 

BIDDING  opened. 

Upon  a  sale  in  this  Court,  the  bidding 
may  be  opened,  even  a  second  time, 
where  the  report  of  the  purchaser  has 
not  been  confirmed ;  but  shall  not  be 
opened  at  all,  if  the  report  baa  been 
confirmed,  (SeoU  v.  .Vesto.)  475 

BILL. 

Use  of  charging  part  of  bill,  ( WindaU 
v.IhU.)  11,  n.  (3) 

To  open  a  settled  account,  most  state 
specific  errors,  (Johnson  v.  Curtis,] 

2G6 

To  perpetuate  testimony  of  a  right  of 
common  and  way,  the  plamtifi 
claimed  in  right  of  their  estates  or 
otherwise,  this  is  too  loose:  a  demurrer 
therefore  allowed,  ( Oetsett  v.  A^flem.) 

481 

A  creditor  of  A.  cannot  maintain  a  bill 
against  the  representative  of  B^  to  a 
part  of  the  residue  of  whose  estate  A. 
IS  entitled,  (lUnuiie  v.  M*Auky.)  624 

BILL,  SuppkmeniaL 

Where  a  new  person  or  interest  is 
brought  before  the  Court,  it  is  open 
to  the  parties  to  make  any  objection 
to  the  decree,  which  they  might  have 
made  at  the  first  hearing,  (fiiU  v. 
Chapman,)  391 

BILL  of  Exchange, 

A  bill  of  exchange  being  pledged  in 
part,  the  whole  amount  may  be 
proved  by  the  pledgee,  ( Crossley,  ex 
parte.)  237 

The  indorser  is  bound  b^  his  indorse- 
ment, though  the  bill  is  bad,  ( Gark^ 
ex  parte.)  238 

Vide  Bankrupt. 

BOND. 

Though  a  court  of  law  will  permit  a 
plaintiff  to  declare  upon  a  lost  bond, 
that  does  not  oust  the  jurisdiction  of 
this  Court«  (Atkinson  v.  Leonard.) 

218 

A  bond  having  been  given  for  a  certain 
sum,  which  was  calculated  to  be  the 
amount  of  a  residue  of  a  personal 
estate,  it  turns  out  the  same  is  mis- 
calculated;   bill  to  have  the  bond 
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considered  as  a  security  only  for  the 
real  sam,  dismissedi  {Burt  v.  Bar- 
law.)  451 

Interest  on  an  old  bond  cannot  be  al- 
lowed, in  the  Master's  office,  beyond 
the  penalty,  (Tew  v.  Earl  of  Winter- 
tofi,)  489 

S.  P^  [Knight  ▼.  Maclean.)  496 

See  Nb  exeat,  Parties,  Injunction, 
Fraud. 

BOND  CREDITOR 

Ordered  to  be  paid  oot  of  the  money  in 
Court,  which  was  to  be  laid  out  in 
land,  which  would  be  liable,  (CaUel 
V.  Money.)  256 


CANCELLATION 

Of  instruments,  power  of  Court  to  order 
&c.,  (Ryan  ▼.  Mackmath.) 

15,  16,  n.  (2),  18,  n,  (a) 

CHARGE. 

A  charge  was  made  raisable  when  A. 
or  his  issue,  should  come  into  poases- 
sion ;  a  jointress  who  had  an  estate 
for  life,  conveyed  to  a  trustee,  in 
order  to  enable  A.  (who  was  tenant 
in  tail  in  remainder)  to  suffer  a  re- 
covery, which  he  did :  having  such 
an  interest  as  enabled  him  to  suffer  a 
recovery,  held  coming  into  posses- 
sion within  the  •  terms  of  the  deed, 
and  to  make  the  charge  raisable, 
(Bill  V.  Braughton.)  180 

Void.    See  Charitt. 

See  COFTHOLD. 

CHARITY. 

Where  a  charity  is  so  given,  that  there 
can  be  no  objects,  the  Court  will 
order  a  different  scheme ;  but  not 
where  objects  may  (though  they  do 
not  at  present)  exist,  (Attorney- Gen- 
eral V.  Oglander.)  186 

A  trust  for  the  advancement  of  Chris- 
tianity, wanting  objects,  must  be  ap- 
pointed de  novo,  (Attorney- General 
y.  aty  of  London.)  171 

The  college  of  William  and  Mary  in 
Virginia,  who  were  appointed  admin- 
istrators of  certain  charities,  having 
become  subject  to  a  foreign  power,  a 
new  scheme  must  be  laid  before  the 
Court,  for  the  administration  of  the 
charity,  (S.  C.)  Ihid. 


Testator  gives  a  legacy  to  a  charity 
void  by  statute  of  mortmain  ;  by  co- 
dicil he  gives  a  less  legacy  *^  instead 
thereof,"  to  a  different  charity,  this 
shall  be  held  to  be  out  of  the  same 
fund,  and  void,  (Leaaroft  v.  May- 
nard.)  2:i3 

Where  a  residue  is  left  to  a  charity, 
and  it  turns  out  to  be  more  than  ade- 
quate to  the  objects,  the  surplus  must 
be  applied  to  similar  purposes,  (At- 
torney-General V.  Earl  of  Winchel- 
sea.)  373 

[Assets  shall  not  be  marshalled  for  a 
charity,  so  as  to  throw  the  debts  upon 
chattels  real.  IbidJ] 

Mortgages  cannot  pass  to  a  charity, 
included  in  a  residue,  (S.  C.) 

Ibid. 

Gift  of  a  residue  to  J.  V.  to  such  chari- 
table purposes  as  he  should  appoint, 
recommending,  &c.  J.  V.  dies  in  tes- 
tator's lifetime:  the  charity  shall  be 
sustained  and  executed  by  the  Court, 
(Moggridge  v.  ThackweU.)  517 

CHILDREN,   (who  shaU  take  by  the 
description.) 

Gift  of  a  residue  to  the  children  of  A. 
By  a  codicil  a  sum  was  set  apart  to 
secure  annuities.  A  child  born  after 
testator's  death  shall  not  take,  (HUl 
v.  Chajmton.)  391 

Bequest  of  residue  to  all  the  children  of 
A.,  the  daughters'  shares  to  be  paid  at 
twenty-one,  the  sons,  at  twenty-one, 
or  to  be  sooner  advanced,  with  sur- 
vivorship, and  interest  for  mainten- 
ance ;  it  shall  be  divided  when  the 
eldest  attains  twenty-one,  and  among 
those  then  in  esse,  (Andrews  v.  Part- 
ington.) 401 

Where  a  legacy  is  to  be  divided  among 
children  at  a  given  time,  those  born 
before  the  time  of  division  shall  take, 
(Pulsford  V.  Hunter.)  416 

But  where  the  gift  is  general,  all  shall 
take,  (Hughes  v.  Hughes.)     352,  434 

CODICIL. 

Two  codicils  nearly  the  same  (thooffh 
with  a  lefifacy  in  the  one  not  in  the 
other),  held  to  be  explanatoiy,  not 
duplicative,  (Moggridge  v.  Thack- 
welL)  517 

COMPOSITION,  Real. 

Cannot  be  established  without  showing 
the  deed  creating  it,  or  proving  the 
existence  of  such  deed,  (Heathcote  v. 
Mainwaring.)  217 
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CONDITION. 


Where  an  estate  is  given  upon  a  condi- 
tion, taking  possession  binds  to  the 
performance,  though  there  be  a  loss, 
{Attorney- General  v.  Christ^ s  Hos- 
pital) 165 

CONDITION  of  Marriage. 

Legacy  given  to  a  female  infant;  by 
the  codicil,  testatrix  gave  the  father 
a  power  in  case  she  married,  during 
his  lifetime,  without  his  consent,  to 
appoint;  she  marries  once  with  his 
consent,  the  condition  is  satisfied, 
and  the  power  gone,  (Hutcheson  v. 
Hammond,)  I^ 


CONDITIONAL  Limitation, 

(Freke  v.  Lord  Harrington.)  274 

{Doo  V.  Brabant,)  3^ 

CONFIRMATION. 

To  a  bill  charging  fraud,  confirmation 
and  length  of  time  not  a  ground  of 
demurrer,  {Earl  of  Deloraine  v. 
Browne,)  633 

See  Fraud. 

COPARTNERSHIP. 

Though  a  copartnership  agreement  may 
alter  the  nature  of  real  estate,  it  must 
be  express,  so  to  do,  (Thornton  v. 
Dixon.)  199 

COPYHOLD. 

Testator,  by  will,  taking  notice  that  he 
had  not  surrendered  copyholds  which 
he  devised,  but  directed  his  heir  to 
surrender  them,  and  devised  other 
estates  to  him :  though  the  copyholds 
are  not  devisable  by  custom,  the  sur- 
render decreed,  ( WardeU  v.  Wardell,) 

116 

A  surrender  may  be  supplied  for  a  lim- 
ited interest  (to  the  wife  for  life) 
thouffh  the  devisees  over  are  not  en- 
titled to  have  it  supplied  for  them, 
(Marslonv.  Gowan.)  170 

Copyhold  will  not  pass  by  general  de- 
scription, where  there  is  freehold  to 
satisfy  the  words ;  though  it  had  been 
supposed  to  be  a  freehold,  and  the 
first  devise  was  for  payment  of  debts, 
and  then  given  to  a  younger  child 
otherwise  provided  for,  (Lindopp  v. 
EboralL)  188 

[A  testator  having  copyhold  unsurren- 
dered, and  no  freehold  estate]   sur- 


render supplied  for  a  wife  against  a 
distant  heir  not  provided  for  by  tbo 
testator,  though  provided  for  fl'*«*'^2 
( Chapman  v.  Gibton,)  5«^ 

So  where  it  is  for  children,  (Ft&c^ 
WkUe.)  ^  286 

A  custom  in  a  manor,  that  copyholcla 
shall  not  be  surrendered  to  the  use 
of  a  will,  is  bad,{S.C.)  I^ 

[Sed  QtkJEre,  et  vide  Editor's  note,]  ifriA 

Under  a  general  charge  for  payment  of 
debts  where  the  testator  has  freehold 
and  copyhold  estates,  the  copyhold  la 
liable,  (Kentigh  v.  Kentish,)  5i57 

[A  fraudulent  surrender  of  copyhoida 
is  not  an  act  of  bankruptcy  under  the 
sUtute  of  James  I.,  (JEr  parU  Ox*- 
shotL)]  502 

COSTS. 

Where  a  tesUtor  expresses  himself  so 
ambiguously  as  to  make  a  suit  here 
necessary,  Uie  costs  shall  be  paid  out 
of  his  general  assets,  {JoUiffev.  EomL) 

S.  P.  {Baugh  V.  Reed.)  198 

An  executor  who  ought  to  have  been 
plaintiff  was  made  a  defendant,  be 
shall  have  his  costs,  {Blount  v.  Bur- 
row,) ^ 

Where  an  heir-at-law  is  defendant,  he 
shall  have  his  costs ;  but  when  he  w 
plaintiff,  and  vexatious,  he  shall  pay 
them,  (Seal  v.  Brownton.)  Si  I* 

Exceptions  will  not  lie  to  a  Master  s 
report  for  costs  only,  {Pitt  v.  Matk- 
rrffc.)  321 

To  obtain  security  for  costs,  it  must  ap- 
pear the  plaintiff  is  resident  abroad, 
(Green  v.  Otamock.)  371 

Costs  are  in  the  discretion  of  the  Court, 
{Bennet  QUlege  v.  Carey.)  390 

See  IwJUNCTiow,  Waste,  Exceptions, 
Trustees. 

COVENANT. 

A  covenant,  to  appropriate  one  third  of 

the  produce  of  real  estates  to  raise  a 

sum  of  money,  is  not  a  mere  personal 

contract,  suable  at  law,  but  creates 

a  lien  upon  the  land,  and  the  cove- 

I       nantees    have  a    right  to    have   it 

I       specifically    performed,   (I^gard  v. 

Hodges,)  ,.     531 

Covenant  not  to  assign  without  license, 

does  not  come  within  a  contract  to 

grant  a  lease  with  common  and  usual 

covenants,  {Henderson  v.  Hay.)    ti32 


See  Lease. 
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CREDITOR. 
See  Bankrupt,  Loyalist. 

CROSS-CAUSE. 
See  {Antknon  v.  Lewt$.)  439 


DEATH. 

Presumption  of,  (Dixon  ▼.  Dixon,)  510 

DECREE. 

Though  obtained  by  fraud,  shall  not  be 
set  aside  on  petition,  {Mussel  v.  Mor- 
gan.) 74 

Final,  cannot  be  made  on  an  interlocu- 
tory order,  without  consent,  {Allan  v. 
Bower,)  149 

DEED. 

[As  to  a  court  of  equity  decreeing  void 
or  unconscientious  deeds,  Sic,  to  be 
delivered  up,  [Byan  v.  MackmatKt  15 ; 
ThraU  V,  Bossj  57 ;  with  the  Editor's 
notes.)  ] 

The  construction  of  a  deed  cannot  be 
varied  from  its  expressions,  without 
some  recital  to  justify  the  contract, 
{Doran  v.  Ross,)  27 

See  EqniTT. 

DEMURRER. 

[Under  the  act  against  stock  jobbing, 
(WindaU  v.  Fall,  p.  11,  note.)] 

May  be  filed  any  time  before  process 
for  contempt,  (East  India  Company  v. 
Henchman,)  372 

Demurrer  allowed  to  a  bill  to  perpetu- 
ate testimony  of  a  right  of  common 
and  way,  the  plaintiBs  claiming  in 
right  of  their  estates  or  otherwise, 
{CresseU  V,  Mftton.)  481 

Demurrer  allowed  to  a  bill  by  judg- 
ment creditors  in  Jamaica,  because 
it  did  not  state  the  effect  of  the 
judgment  there,  iCalhearl  v.  Lewis.) 

516 

Demurrer  to  a  bill  charging  fraud  in 
misrepresenting  the  value  of  an  es- 
tate to  vendor,  on  the  ground  that 
the  transaction  was  twenty-seven 
years  old,  and  had  been  confirmed 
by  a  deed  twenty-three  years  since, 
overruled,  {Etri  of  tkUnraine  v. 
Broume.)  633 

Su  ExcEPTioKs,  IirjuxrcTioir. 

VOL.  III.  68 


DEPOSIT. 

Defendant  having  taken  a  deposit  of  a 
lease  as  a  security,  decreed  to  take 
an  assignment,  (Lucas  v.  Comerford.) 

DEVISE. 

Testator's  wife  being  enceint,  he  gave 
his  estate  to  trustees  to  apply  profits 
for  tlie  use  of  the  child  during  in- 
fancy, and  at  twenty- five  to  the  child 
in  fee ;  but  in  case  the  child  should 
die  before  twenty-five,  without  issue, 
remainder  over ;  the  child  was  still- 
born; afterwards  testator  made  a 
codicil,  affirming  his  will,  and  died 
without  issue;  forty-three  weeks  afler  . 
his  decease  the  widow  is  brought  to 
bed  of  a  son :  this  son  cannot  take 
the  estate  which  ?oes  to  the  devisees 
over,  (Foster  v.  Cooke.)  347 

See  CoFTBOLO,  Hcin. 
DISCOVERY. 

See  (Cariwrigfd  v.  Haiely.)  238 

If  a  bill  be  for  discovery  of  matters 
penal  at  common  law,  or  by  statute, 
the  defendant  need  not  demur  or 
plead,  but  it  will  be  admitted  on  ex- 
ceptions, ( Williams  v.  Farrington.)38, 
As  to  the  right  of  defendant  to  object 
to  discovery  in  matters  tending  to 
criminate  hmi,  &c.,  see      40,  n.  (a) 

DISTRIBUTION,  Statvleof. 

See  {Bridge  v.  Ahhot),  324 ;  {Bayner  v. 
Mowbray),  234. 

Gift  of  a  residue  to  be  divided  among 
next  of  kin,  share  and  share  alike, 
shall  be  divided  among  surviving 
brothers,  nephews,  and  nieces  (repre- 
senting deceased  brothers  and  sis- 
ters) per  capita,  not  per  stirpes, 
{Philltps  V.  (karih,)  04 

The  above  decision  regarded  as  over- 
ruled, 69,n.  (b) 

See  {l^nk  v.  Lewis),  355;  (Butler  v. 
Straiton.)  367 

Time  of  distribution,  {Andrews  v.  Par^ 
Hngtim.)  401,  404,  n.  (a) 

Where  the  period  of  division  is  marked 
out  by  the  testator,  only  children  in 
esse  at  that  period  can  take;  but 
where  the  gift  is  general,  all  the 
children  shall  take,  (Hughes  v. 
Hughes.)  434 

Su  CHiLDRxif,  LiaAcr. 
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DOWER. 

Testator  j^ve  his  wife  an  annuity 
(charged  on  the  estate  of  which  she 
was  dowable),  she  must  elect  be- 
tween that  and  her  dower.  Accept- 
inor  the  payment  for  three  years  is 
not  an  election,  ( Wakt  v.  Wakt,)  855 

Testator  charged  his  estate  with  an  an- 
nuity for  his  wife,  she  shall  notwith- 
standing have  her  dower,  {Fodtr  v. 
Cooht,)  347 

Plea  of  purchase  for  real  consideration, 
not  good  to  a  bill  for  dower,  (WiU- 
iama  v.  Lambe.)  264 

Leasehold  estate  settled  in  bar  of 
dower,  is  not  a  bar  of  thirds,  (CreM- 
well  V.  Byron,)  362 

Interest  not  given  on  arrears  of  an  an- 
nuity in  lieu  of  dower,  (TVts  ▼.  Earl 
of  ffintaion.)  489 

£. 

ECCLESIASTICAL  COURT. 

The  Court  will  order  the  officer  of  the 
ecclesiastical  court  to  deliver  up  a 
will,  to  bo  produced  here,  on  security 
given  to  return  it,  {Lake  v.  Gnw- 
Jield.)  263 

ELECTION. 

Testator  gives  a  marriage  bond  to  leave 
20002.  to  the  wife  and  children,  but  if 
no  children,  to  the  wife;  by  will  he 
gives  her  a  life-estate  in  the  whole 
property  ;  she  shall  not  be  put  to  an 
election,  but  take  both,  (Forgyth  v. 
Grant)  242 

Testator  gives  his  wife  an  annuity 
(charged  on  the  estates  on  which  she 
would  be  dowable),  she  must  elect 
between  the  annuity  and  dower :  but 
accepting  the  annuity  for  three  years, 
is  not  an  election,  [Wake  v.  Wake,) 

255 

The  first  point  held  eontr^  (Foster  v. 
Cooke.)  347 

A  widow  leaving  different  interests  un- 
der her  marriage  settlement,  and  her 
husband's  will ;  and  proving  the  lat- 
ter, acting  under  it,  and  receiving  the 
rents  six  years,  held  to  have  made 
her  election,  (Bubicke  v.  Brodkurst,) 

88 

By  settlement  of  1712,  a  house  called 
B.«  part  of  the  manor  of  H.,  was  set- 
tled upon  the  settlor's  nephew  for 
life,  remainder  to  the  first  and  other 
sons  in  tail,  with  divers  remainders 


over.  By  indenture  in  1722,  the 
brother  of  the  settlor  settled  the  re- 
mainder of  the  manor  upon  his  son 
(nephew  of  the  first  settlor),  for  life, 
remainder  to  W.,  his  first  son  (then 
born),  for  life ;  remainder  to  his 
(W.'s)  first  and  other  sons  in  tail 
male ;  and  a  term  was  created  by  this 
deed  to  raise  40002.  for  the  daughters 
of  W. ;  and  there  was  a  proviso  in 
the  deed,  that  in  case  W.  or  such 
one  who  should  come  into  possession 
of  the  manor  should,  within  seven 
years,  convey  B.  to  the  same  uses  as 
the  manor  was  limited,  he  should 
have  a  power  of  making  a  jointure ; 
but  if  he  should  refuse  or  neglect  so 
to  do,  aU  the  tues  limUed  of  the 
manor,  subsequent  to  his  estate  for 
life,  dtould  cease:  there  was  also  a 
provision  by  which  W.  was  entitled 
to  make  leases,  for  the  benefit  of  his 
daughters  or  younger  sons. 

W.  F.,  the  grandson,  took  posses- 
sion of  R,  and  afterwards  of  the 
manor,  and  lived  several  years,  bat 
did  not  settle  B.  to  the  uses  of  the 
deed  of  1722,  but  sufiered  a  recovery 
of  it,  and  disposed  of  it  by  will :  and 
did  not  execute  the  power  of  jointure 
ing,  but  charved  the  term  with  40(XM. 
for  his  daughters,  and  executed  the 
power  of  leasing  for  their  benefit 

The  bill  was  to  have  B.  conveyed 
to  the  uses  of  the  deed  of  1722,  or 
to  have  the  leases  declared  void,  and 
the  execution  of  the  power  bad ;  or 
for  a  compensation  to  the  amount 
of  the  charges  on  the  manor  of  H. 

His  Honor  held,  that  this  was  not 
a  case  of  dedion ;  and  that,  as  upon 
neglect  of  settling  B.  to  the  same 
uses,  only  the  estates  subsequent  to 
W,^s  estate  for  life  were  made  voU 
and  the  powers  (though  subsequent 
in  the  order  of  the  deed)  were  an- 
nexed to  the  estate  for  life,  the  exe- 
cution thereof  ought  not  to  be  set 
aside,   {Freke  v.  Jjord  Barrmgton.) 

274 
The  doctrine  of  election  applies  to  a 
deed  as  well  as  a  will,  (S.  C.  Btfig- 
land  V.  Huddleslone.)  285,  n. 

By  marriage  settlement  10002.  was  to 
be  laid  out  to  the  use  of  the  wife  for 
life,  with  remainder  in  case  she 
should  survive,  to  her;  and  if  the 
husband  should  survive,  to  such  uses 
as  she  should  appoint;  and  in  de- 
fault, to  such  person  as  would  take 
under  the  statute  of  distribation : 
She  died  without  appointment,  leav- 
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ing  a  daughter :  The  father  gave  the 
daughter  an  estate  in  fee,  in  perform- 
ance of  tlie  covenant  :  This  is  a  case 
of  election ;  but  the  daughter  elect- 
ing to  uke  under  the  will,  takes  the 
personalty,  at  next  of  kin,  {Hoart  v. 
Barnes.)  316 

EQUITY. 

A  court  of  equity  will  not  carry  into 
execution  a  voluntary  deed,  without 
either  valuable  or  meritorious  consid- 
eration, ( Colman  v.  SareL)  12 

A  partner,  afler  the  partnership  ceased, 
gave  a  joint  note.  Bill  filed  to  strike 
out  the  plaintiff  (the  former  partner's) 
name,  have  the  bill  retained  for  a 
year,  and  a  trial  had ;  at  which  the 
plaintiff  at  law  could  not  prove  the 
iiartnerahip,  and  was  nonsuited:  yet 
Lord  Chancellor  refused  to  decree 
the  name  to  be  erased,  {Rvan  v. 
Maekmath.)  15 

[^utart  this  decision.  Et  vide  the  Ed- 
itor's notes,  and   (ThraU  v.  Ross,) 

57] 

The  plaintiff^s  testator's  property  being 
confiscated  in  America  (subject  to 
his  debts)  a  creditor  there  ought  to 
apply  to  make  that  property  available 
to  the  payment  of  his  debto,  before 
he  sues  the  debtor  here,  (Wright  v. 
AVitf.)  326 

Su  American  Loyalist. 

EQUITY  OF  REDEMPTION. 

An  equity  of  redemption  cannot  be 
taken  in  execution,  under  the  statute 
of  frauds,  (Lysier  v.  DoUamL)      478 

Contra  in  United  Sutee.        480,  n.  (b) 

ESTATE  FOK  LIFE,  (by  InqdiaOion.) 

Gift  to  testator's  two  daughters,  to  be 
distributed  to  their  children  by  their 
wills,  raises  an  estate  for  life  in  the 
daughters  by  implication,  (Riunsden 
V.  HassarcL)  236 

ESTATE,  REAL. 

May  be  converted  by  a  co-partnership 
agreement  into  personalty,  but  must 
be  so  expressly  to  have  liie  effect, 
(Thornton  v.  Dixon.)  199 

ESTATE,  REAL  a5d  PERSONAL. 

[As  to  real  estate  used  in  a  partnership. 
QiMsre  whether  to  go  to  heir  or  per- 


sonal representatives.  See  Jliomion 
v.  Dixon^  199,  and  Editor's  note.] 

Testator  having  two  estates  in  mort- 
gage, orders  the  debt  upon  the  one 
to  be  paid  out  of  his  personal  estate, 
and  charges  the  other  upon  the  mort- 
gaged premises,  and  gives  the  residue 
of  his  personal  estate  to  persons  by 
whose  death  in  his  lifetime  it  lapses: 
the  mortgaged  debt,  charged  upon  the 
mortgaged  premises,  shall  be  paid  out 
of  the  personalty;  for,  though  he 
exonerated  the  personal  estate  for 
the  legatees,  non  constat  he  meant  so 
to  do  for  the  next  of  kin,  (Hale  v. 
Cox.)  382 

Where  there  is  a  charge  of  legacies 
upon  the  real  estate,  they  shall  be 
so  charged,  thoush  they  are  first  di- 
rected to  be  paid  out  of  the  residue 
of  the  personal  estate,  if  the  personal 
estate  prove  defective,  (Minor  v. 
WiduUed.)  627 

EVIDENCE. 

In  what  cases  affidavits  shall  be  read 
against  the  answer,  on  motion  for 
injunction,  (Isaacs  v.  Humpage.)    463 

EVIDENCE,  PAROL. 

[See  Men  v.  Bower,  149,  and  Hare  v. 
Sheancood,  166.] 

Admissible  to  show  that,  when  the 
wife's  estate  was  mortgaged  for  the 
benefit  of  husband,  she  did  not  mean 
to  be  a  creditor  against  his  assets, 
(Clinton  V.  Hooper.  201 

Not  admissible  to  raise  an  equity,  that 
a  pension  granted  by  the  crown  to 
the  defendant  was  in  trust  for  the 
plaintiff,  against  the  oath  of  the  de- 
fendant in  his  answer,  (Fordyce  v. 
WlUis.)  577 

In  reference  to  substituting  one  name 
for  another  in  a  will,  (Del  Mare  v. 
Rehello.)  446 

EXCEPTIONa 

If  a  bill  be  for  discovery  of  matters 
penal  at  common  law,  or  by  statute, 
the  defendant  need  not  demur  or 
plead,  but  shall  have  the  benefit  on 
exceptions;  but  when  the  time  for 
suing  a  penalty  expires  between  first 
and  second  answers,  on  exceptions 
taken  to  second  answer  for  not  dis- 
covering, the  exceptions  shall  be 
allowed,  and  the  party  must  discover, 
(WiUiam  V.  FarringUm.)  88 
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Exceptions  will  not  lie  to  a  Master^s 
report  for  costs  only,  but  it  must  be 
by  petition,  (PiU  v.  Macknih.)       321 

See  An B  WER.    A  wa  ro. 

EXECUTORS. 

As  to  an  action  against  an  executor 
afler  a  decree  to  account,  and  that 
creditors  shall  come  in,  {GoaU  v. 
Fryer.)  23 

Though  they  haye  no  legacies,  are 
trustees  where  there  is  a  lapsed  leg- 
acy or  a  residue,  (Bennd  v.  Batche- 
lor.)  28 

Keeping  money  of  testator's  longer 
than  the  exigencies  of  his  affairs 
require,  shall  pay  interest ;  but  one 
shall  not  be  answerable  for  the  sum 
come  to  the  hands  of  the  other,  un- 
less they  have  done  joint  acts.  Each 
shall  be  liable  to  the  whole  <;osts, 
(LdUlehaUav.  Ckucoifne.)  73 

An  executor  keeping  money  of  the 
testator  in  his  hands  liable  to  interest 
and  costs,  Lord  Chancellor  said,  if  he 
laid  it  out  in  3  per  cents,  the  court 
would  affirm  his  act,  (Ihxnklin  v. 
JFK/A.)  413 

Motion  granted  that  securities  shall  be 
delivered  to  executor  to  receive 
money,  (Jones  v.  Jones.)  80 

Executor  made  a  defendant  where  he 
ought  to  have  been  plaintiff,  shall 
have  his  coats,  (Btouni  v.  Burrow.) 

90 

Executor,  who  is  likewise  a  trustee, 
joining  in  a  receipt  and  reconvey- 
ance of  a  mortgaged  estate,  though 
lie  does  not  receive  the  money,  is 
liable :  the  receipt  being  in  evidence, 
no  inquiry  can  be  made  as  to  the 
fact,  ( Scurfield  v.  Howes.)  90 

An  executor  is  not  entitled  to  his  lega- 
cy without  proving  the  will  [although 
it  is  expressed  as  a  mark  of  gratitude 
for  past  favors,]  (Read  v.  Devaynes.) 

95 

Making  debtor  executor  is  not  an  ex- 
tinguishment of  the  debt,  (Caryy. 
Goodinge.)  1 10,  1 1  J,  n.  (a) 

The  Court  will  not  order  money  to  be 
paid  out  to  an  infant  executrix,  but 
will  refer  it  to  the  Master  to  inquire 
whether  there  are  any  debts  or  leg- 
acies, and  to  consider  of  a  mainten- 
ance, ( Campari  v.  Campari.)        195 

Divide  a  part  of  their  testator's  property, 
but  leave  a  sum  in  the  funds  to  se- 
cure an  annuity :  as  to  this,  they  are 
joint-tenants,   and  on  the  death  of 


one,  it  shall    survive,  (Bcdwyn    ▼. 
Johnson.)  455 

Executors  cannot  justify  paying  a  leg*- 
acy,  payable  at  twenty-one,  to  an 
infant,  or  for  his  use,  except  for 
express  necessaries,  {Davies  ▼.  .^iw- 
ien.)  178 

Vide  Bankrupt. 

P. 

FEME  COVERT. 

Where  personal  estate  is  given  to  a 
feme  covert  to  her  sole  and  separate 
use,  she  may  dispose  of  it  by  will, 
without  the  assent  of  her  husband, 
(Fettiplace  v.  Gorges.)  8 

See  also  Pybus  v.  SmWi,  340,  and  Ellis 
V.  Mcinson,  565 ;  and  see  Barou  aitd 
Feme. 

Legacy  to  a  feme  covert,  **  her  receipt 
to  be  a  sufficient  discharge  to  the 
executors,"  is  equivalent  with  saying 
**  to  her  sole  and  separate  use."  {Lee 
V.  Prieaux.)  381,385,  n.  (a) 

FRAUD. 

A  tenant  having,  by  misrepresentation 
and  collusion  with  plaintiff's  steward, 
obtained  a  renewal  of  a  lease  for 
lives  as  if  one  only  had  dropped,  and 
two  were  to  be  exchanged,  when,  in 
fact,  two  had  fallen,  decreed  to  pay 
the  value  of  the  two  lives,  and  shall 
not  have  the  option  of  abiding  by 
his  former  lease ;  and,  if  he  cannot 
pay  it,  the  steward  shall,  {Earl  of 
Abingdon  V.  BtOler.)  1 1'^ 

An  agent  employed  to  sell  a  reversion- 
ary legacy,  buys  it  in  the  name  of 
another,  afterwards  sells  it  to  the 
legatee  for  a  bond  payable  after  the 
death  of  his  father,  and  then  obtains 
a  money  bond ;  the  transaction  is 
fraudulent,  and  the  giving  the  last 
bond,  and  paying  interest,  no  con- 
firmation, ( Crowe  v.  Ballard.)        1 1 7 

Deed  fraudulently  obtained,  is  no  re- 
vocation of  a  will,  {Howes  v.  Wyatt.) 

156 

See  Decree. 


FRAUDS,  Statute  of. 

Not  pleadable  upon  an  executory  con- 
tract, {Rondeau  v.  Wyatt)  154 
But  see  156,  n.  (b) 

Nor  where   the  contract  is  ackoow- 
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ledged  by  letter,  (Toimey  v.  Crmo- 
then)  ]Gl,ai8 

Putting  a  deed  into  the  hands  of  a  soli- 
citor to  prepare  a  conveyance  to  a 
son-in-law,  not  a  part  pertormance  to 
take  an  agreement  out  of  the  statute, 
(Bedding  v.  Wilkes.)  400 

Plea  of  the  statute  of  frauds  allowed, 
where  a  written  agreement  was  es- 
sentially varied  by  parol.  {Jordan  v. 
SaiMna.)  388,  390,  n.  (a) 

G. 

GUARDIAN. 

May  be  appointed,  and  maintenance 
allowed  upon  petition,  without  suit, 
and  the  costs  allowed  him  io  his  ac- 
counu,  (Ex  parte  Salter.)  500 


H. 

HEIR. 

Heir  directed  to  convey  copyholds  un- 
surrendered, and  having  other  'es- 
tates devised  to  him,  decreed  to 
convey,  though  the  copyholds  were 
not  devisable  by  custom,  (Wardell  v. 
Wardell)  116 

See  Real  and  Persoital  Estate. 

Where  an  heir-at-law  is  defendant,  he 
shall  have  costs  ;  but,  if  plaintiff,  and 
vexatious,  he  shall  pay  them,  (Seal 
V.  Brownton.)  214 

HEIR-LOOMS. 

Chattels  directed  to  go  as  heir-looms, 
as  far  as  the  rules  of  law  and  equity 
will  permit,  vest  in  the  first  tenant  in 
tail  who  comes  into  esse,  <  Vatighan 
V.  BuraUm.)  101 


I. 
^INFANTS. 

Where  there  are  adult  and  infant  leg- 
atees, whose  legacies  are  charged  on 
a  real  fund ;  though  the  adult  lega- 
tees have  a  right  to  have  their  leg- 
acies immediately  raised,  and  for  that 
purpose  a  sale  may  be  necessary,  and 
the  heir  offers  the  purchase-money 
to  be  laid  out  as  a  security  for  the 
interest  of  the  legacies  given  to  the 
infants  when  due,  the  Court  will  not 


deprive  them,  in  case  of  deficiency, 
of  recourse  to  the  real  fund,  (Dicken- 
aon  V.  Dickenson,)  19 

Legacy  given  to  an  infant  in  one  fund, 
which  failed,  not  opposing ;  his  leg- 
acy was  ordered  out  of  another  fund, 
(Finch  v.  Inglis.)  420 

See  MAiirTEiTANCE. 

INFANT  EXECUTOR. 
See  EzEcuTOE. 
INJUNCTION. 

Afildavit  of  the  equity  of  an  injunction 
bill  must  accompany  the  motion  for  a 
subpcena,  (Dtlancy  v.  Wallis.)        12 

Where  there  is  a  bill  filed  against  exe- 
cutor, and  a  decree  quod  computet^ 
and  for  creditors  to  come  in,  if  a  cred- 
itor brings  an  action,  an  injunction 
shall  issue  to  stay  trial  as  well  as  ex- 
ecution ;  but,  if  the  action  be  brought 
before  the  bill,  and  he  chooses  to 
discontinue,  he  shall  be  allowed  to 
prove  his  costs  at  law,  in  addition  to 
his  debt,  (Goate  v.  Fryer,)  23 

[The  decision  has  been  overruled,  that] 
affidavit  of  the  merits  must  accom- 
pany motion  for  injunction  to  stay 
proceedings,  when  the  plaintiff  at 
law  is  abroad  ;  [and  that  it]  need  not 
accompany  the  application,  that  the 
service  of  the  subpoena  on  the  attor- 
ney may  be  good  service,  (Burke  v. 
Vickars,)  24  [Edit  note] 

In  an  interpleading  bill,  Qu.  whether 
the  money  shall  not  be  brought  into 
court  before  the  motion  for  an  injunc- 
tion: though  the  practice  seems  to 
have  been,  that  it  has  been  held  time 
enough  if  brought  in  upon  showing 
cause,  against  the  motion  to  dissolve 
the  injunction,  (Dungey  v.  Angove,) 

36 
[Et  vide  Editor's  note,  Ihid] 

Action  at  law  on  a  bond,  only  reciting 
that  the  obligor  was  (on  resignation 
of  the  obligee's  cestui  que  trust)  ap- 
pointed to  an  office,  not  restrained  by 
injunction;  but  may  be  pleaded  at 
law,  in  order  to  try  whether  consid- 
eration was  corrupt,  (  Thrale  v.  Ross,) 

57 

The  practice  of  a  court  of  law,  compell- 
ing a  plaintiff  on  bond  not  to  take 
execution  beyond  his  real  debt,  does 
not  oust  the  jurisdiction  of  this  Court 
in  awarding  injunction;  demurrer,  on 
that  ground,  overruled,  (Codd  v. 
Woden.)  73 
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To  stay  execution,  and  also  to  stay  trial, 
not  granted  as  one  motion,  (  Wright 
V.  Braine.)  87 

[It  seems,  however,  there  is  an  excep- 
tion to  this,  in  the  case  of  creditors 
suing  at  law,  afler  a  decree  to  ac- 
count    Vide  Ibid,  note.] 

An  injunction  (on  behalf  of  a  creditor) 
granted  to  restrain  payment  of  pur- 
chase-money to  the  heir,  (Green  v. 
Lowes.)  217 

Injunction  granted  on  amended  bill,  on 
special  motion,  without  affidavit,  afler 
injunction  dissolved  on  the  original 
bill,  {Edwards  v.  Jenkins.)  425 

In  what  cases  affidavits  shall  be  read 
upon  motion  for  injunction,  afler 
answer,  {Isaacs  v.  Humpage.)        463 

Injunction  to  restrain  defendant  from 
negotiating  a  bill  of  exchange  given 
for  goods  not  delivered,  issued  on 
certificate  of  bill  filed,  and  to  be 
served  with  the  subpoBua,  (Patrick  v. 
Harrison.)  476 

Injunction  to  stay  waste  refused,  where 
the  plaintiff  and  defendant  in  posses- 
sion were  tenants  in  common-,  but 
granted  an  affidavit  of  the  defendant's 
insolvency,  (fitooZbfum  v.  Onions.) 

631 

INSANITY. 

General  observations  on,  {Attorney- 
General  v.  Pamther.)  441 

INTEREST. 

[Trustee  being  also  a  receiver  under  a 
pubjic  trust,  with  a  salary,  making  in- 
terest of  balances,  is  accountable  for 
interest  thereon,  notwithstanding  his 
CO- trustees  had  settled  his  accounts 
without  demanding  it,  (Earl  of  Lons- 
dale y.  Church.)  41] 

Gifl  of  a  special  residue,  the  interest  to 
wife  for  life,  then  to  the  niece  for 
life,  then  the  principal  to  her  chil- 
dren, if  amr ;  if  not,  to  the  younger 
children  of^  A.  if  any ;  if  not,  to  B. ; 
the  general  residue  to  his  wife ;  the 
nephew  and  niece  had  no  children : 
the  interest  from  death  of  the  niece, 
to  that  of  the  nephew,  falls  into  the 
residue,  (Wyndhean  v.    Wyndham.) 

58 

Agent  for  an  administrator  keeping 
money  of  the  intestate's  in  his  hands, 
which  he  had  proposed  to  the  princi- 
pal to  lay  out  in  the  funds,  shall  pay 
interest,  {Browne  v.  Sottthouse.)   107 

Though  the  gifl  of  interest  will  vest  a 


legacy,  maintenance  will  not,  {Puis- 

ford  y.  Hunter.)  416 

Not  to  be  calculated  on  old  bonds  be* 

yond  the  penalty,  (Tew  v.  Earl  of 

Winterton.)  489 

a  P.  {Knight  V.  Madean.)  496 

But  see  489,  n.  (a) 

Not  given  on  arrears  of  an  annuity  in 

bar  of  dower,  (Tew  ▼.  Earl  of  Wn- 

terton.)  489 

Compound   interest,    (Cfton^ten,    Er 

parU.)  440,  n.  (b) 

See  Receiyxr.  Executor.  Bankrupt. 

INTERPLEADER. 
See  IirjUNCTioir. 

JOINT-TENANTa 
See  Tenants  in  Common. 

SuRViyORSHIF. 

JUDGMENT,  Foreign. 

Where  a  bill  is  to  enforce  a  foreign 
judgment,  it  must  show  tlie  effect  of 
the  judgment  where  pronounced, 
( Cathcart  v.  Lewis.  516 


JURISDICTION  OP 


:  COURT. 


Power  of  the  Court  to  order  void  instru- 
ments to  be  given  up,  cancelled,  die. 
(Ryan  ▼.  Mackmath.)  15, 18,  n.  (a) 
{Pierce  v.  Webb.)  16,  n.  (8) 

See  Injunction. 


K. 

KIN,  Next  of. 

Gift  of  residue  to  be  divided  among  the 
next  of  kin,  share  and  share  alike, 
shall  be  divided  among  surviving 
brothers,  nephews,  and  nieces  (rep- 
resenting deceased  brothers  and  sis- 
ters), {PhiUips  v.  Garth.)  64 

See  Executors.    Legacy.    Residue 
lapsed. 

L. 

LEASE. 

Covenant,  in  a  corporation  lease,  to 
renew  upon  the  falling  in  of  one  life 
forever ;  there  is  no  equity  to  extend 
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it  to  the  ease  where  two  are  snfi^red 
to  fall  in,  although  a  compensation  is 
offered,  {Bayley  v.  Corporation  of 
Leominster,)  529 

A  contract  to  grant  a  lease,  with  com- 
mon and  osual  covenants,  does  not 
comprise  a  covenant  not  to  assign 
without  license,  (Henderson  v.  Hay,) 

LEGACY. 

Action  for,  (Cooper  v.  Thamton,)  187, 

n.(c) 

Gift  of  lOOiL  to  the  four  children  of  A. 
to  be  equally  divided,  considered  as 
four  legacies,  {Moiesworth  v.  Moles- 
worth,)  5 

Legacy  of  10,0002.  to  two  sisters,  to  be 
equally  divided  when  they  shall  arrive 
at  twenty-one,  is  a  tenancy  in  com- 
mon ;  and  one  dying  under  twenty- 
one,  her  share  shall  go  to  her  repre- 
sentative, (Jolliffe  V.  East,)  25 

Testator  living  in  Antigua,  giving  leg- 
acies described  to  be  sterling,  and 
another  without  that  distinction,  the 
interest  to  be  paid  to  the  children  of 
J.  G.  and  Mrs.  L.  for  life,  then  the 
principal  to  the  grandchildren:  1st 
the  legacy  is  only  a  legacy  of  current 
money  of  Antigua :  2d.  the  interest 
shall  be  4  per  cent,  not  Antigua  in- 
terest :  3d.  the  children  of  J.  G.  and 
Mrs.  L.  shall  take  the  whole  interest 
for  their  lives,  nothing  going  over  till 
the  death  of  all,  (Malcolm  v.  Martin.) 

50 

Given  to  A.  to  be  divided  between  him- 
self and  his  family;  well  paid  to  A., 
{Cooper  V.  Thornton,)  96,  186 

[Acquieseence  of  legatee  to  a  payment 
made  to  his  father,  dtc.;  how  far 
binding  after  length  of  time,  &c. 
Rid.] 

Testator  gives  legacies  to  be  raised  by 
the  means  after  pointed  out;  then 
directa  an  estate  to  be  purchased,  a 
sum  to  be  paid  for  maintenance,  and 
the  residue  of  rents  to  be  applied  to 
raise  legacies ;  the  legacies  are 
charges  on  the  estate,  ana  one  of  the 
legatees  dying  an  infant,  shall  not  be 
raised  for  the  administrator,  (Harri- 
son V.  Naylor,)  108 
Legacy  to  the  seventh  or  youngest 
child  of  A.,  A.  had  six  children  at 
testator's  death,  and  had  had  another, 
who  died  soon :  afterwards  the  plain- 
tiff was  born,  who  was  the  seventh 
child  living,  but  eighth  in  order  of 
birth ;  held,  he  did  not  bear  the  de- 


scription ;  and  decreed  in  fator  of  the 
youngest  child,  (West  v.  Lord  Pri- 
mate of  Ireland.)  148 

Executors  cannot  justify  paying  a  leg- 
acv  payable  at  twenty-one,  to  the 
infant,  or  for  his  use,  except  for 
necessaries,  (Davies  v.  Austeru)    178 

Gift  of  a  residue  to  trustees  to  pay 
interest  to  four  persons  for  life,  and, 
after  death  of  survivor,  to  divide  the 
principal  among  the  children :  two 
died ;  the  interest  shall  be  paid  to  the 
other  two,  (Armstrong  v.  Eldridge.) 

215 

Gift  of  residue  to  certain  persons,  and 
if  they  should  die  in  the  lifetime  of 
testatrix,  to  their  legal  representa- 
tives. One  died,  his  next  of  kin  shall 
take:  not  his  executor  beneficially, 
nor  his  residuary  legatee,  (Bridge  v. 
Abbot,)  224 

Gift  of  residue  to  persons  related  to  the 
testator,  confined  to  persons  within 
the  statute  of  distributions,  (Rayner 
V.  Mowbray,)  2:34 

Of  the  residue,  the  interest  to  be  paid 
to  testator's  sisters  for  life ;  in  case 
any  of  them  should  die  leaving  issue, 
to  transfer  the  principal  of  her  share 
to  her  children  at  twenty-one ;  one  of 
the  sisters  died  in  the  life  of  testator, 
her  children  are  entitled,  (Rheeder  v. 
Otcer,)  240 

A  legacy  to  Lady  -^—  is  void,  and 
shall  not  go  to  the  Master  to  be  sup- 
plied by  parol  evidence,  (Hunt  v. 
Hort,)  311 

Of  all  my  clothes  and  linen  whatsoever, 
only  passes  body,  not  table  or  bed, 
linen,  (S.  C.)  Rid. 

To  A.  and  B.  the  children  of  C.  equally, 
they  take  per  capita^  (Butler  v. 
Stratton,)  367 

To  the  descendants  of  A.  and  B.  equal- 
ly: all  descendanta,  grandchildren 
as  well  as  children  take  per  capita. 
(S.  C.)  Rid. 

Where  a  legacy  is  of  the  value  of  secu- 
rities, &c.  though  the  specification 
be  varied,  the  legacy  is  not  adeemed, 
{Pulsford  y.  Hunter.)  416 

Legacy  of  a  sum  to  be  divided  among 
children,  all  those  born  before  the 
time  of  division  shall  take.  (S.  C.) 

Rid, 

Legacies  and  a  residue  given  in  bank 
stock;  testator  had  no  bank  stock, 
but  had  3  per  cent  consols,  which 
would  satisfy  the  legacies  that  way, 
and  leave  a  residue;  taken  so  by 
consent,  (Finch  v.  Inglis.)  420 

Legacies  charged  on  real  estates  shall 
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remain  so  charged,  notwithstanding 
they  are  ordered  first  to  be  paid  out 
of  the  residue  of  the  personal  estate, 
if  the  personal  estate  prove  deficient, 
(Minor  v.  Wicksteed.)  627 

LEGACY,  adeemed. 

Legacy  given  out  of  a  debt,  which  is 
afterwards  paid  to  testatrix,  adeemed, 
(Badrick  v.  Stevens.)  431 

LEGACY,  contingent. 

Legacy  to  trustees,  in  trust  for  A.  till 
twenty-one,  then  to  transfer  to  A.; 
but  in  case  A.  should  die  under 
twenty-one,  leaving  children,  then  to 
the  children ;  and  in  case  A.  should 
die  under  twenty-one  without  chil- 
dren, then  over :  A.  attains  twenty- 
one,  but  dies  in  testatrix*s  lifetime, 
leaving  children ;  determined  at  law 
that  children  took  nothing,  {Doo  v. 
Brabant.)  393 

LEGACY,  lapsed. 

Legacy  to  a  female  infant,  with  power 
to  trustees  in  events  to  diminish  it ; 
and  [supposed  to  be]  comprised  in  a 
miscalculation  of  the  number  of  leg- 
acies, given  over  to  the  wife  in  case 
of  legatee's  dying  before  becoming 
entitled,  lapsed  by  the  death  of  the 
legatee,  though,  bv  the  words  of  the 
legacy,  it  would  have  been  vested, 
(Molesworth  v.  Molesworth.)  5 

[But  this  was  reversed  on  a  rehearing. 
Bid.  note] 

Legacy  charged  on  real  estate,  lapses  if 
the  legatee  dies  before  the  time  of 
payment,  (Harrison  v.  Nayhr.)     108 

See  (Martin  v.  Wilson.)  324 

LEGACY,  specific. 

Testator  reciting,  that  he  had  about 
7000/.  navy  bills,  gave  them  to  A. :  he 
had  at  the  time  about  the  sum,  but 
they  were  afterwards  sold,  and  other 
navy  and  victualling  bills  bought:  at 
his  death  he  had  34002.  navy  bills, 
but  a  large  quantity  of  victualling 
bills,  which  are  considered  as  the 
same  in  the  market :  this  is  a  specific 
legacy,  and  only  the  navy  bills  which 
he  had  at  his  death  can  pass,  (Pitt  v. 
Lord  Camelford.)  160 

LEGACY,  vested. 
To  A.  for  life,  remainder  to  B.  and  C; 


or  in  case  one  should  die,  living  A^ 
then  to  the  survivor :  B.  and  C.  both 
die,  living  A^  the  legacy  was  vested, 
and  shall  go  to  the  survivor,  {Scur- 
field  V.  HoiDes.)  90 

The  word  maintenance  is  not  equivalent 
to  interest,  for  the  purpose  of  vesting 
legacies,  (Pulsford  v.  Hunter.)     416 

To  daughters,  equally  to  be  divided 
among  them,  when  they  arrive  at 
twenty-four  years  of  age,  is  vested 
immediately,  and  only  the  payment 
postponed,  (May  v.  Wood.)  471 

Gifl  of  a  residue  to  children  not  to  be 
claimed  until  twenty-one,  but  the 
interest  given  in  the  mean  time,  is 
vested,  (Dodson  v.  Hay.)  404 

See  Tenancy  in  Common* 

LENGTH  or  TIME. 

Bill  charging  fraud,  length  of  time  not 
a  ^und  of  demurrer,  (E^rl  o^Ddo- 
ratne  v.  Broume.)        633,  646,  n.  (a) 

Bill  of  review  may  be  barred  by  delay 
of  twenty  years.  lb.  6;d,  note. 

LIEN. 

Bankers  having  securities  deposited  as 
a  pledge  for  1000/.  though  the  depos- 
itor, at  his  death,  is  indebted  in  a 
larger  sum,  have  no  lien  further  than 
the  10002.,  (Vanderzee  v.  Willis.)  21 

Sse  Covenant. 

LIFE  ESTATE. 
See  Remainder. 

LIMITATION,  conditional. 
(Freke  v.  Lord  Barrington.)  274 

LOST  BOND. 

Suit  on  a  lost  bond,  &c.,  see  (Atkinson 
V.  Leonard.)  218 

LUNATIC. 

Where  there  is  a  reference  to  the 
Master  in  a  case  of  lunacy,  he  may 
make  his  report,  though  the  lunatic 
be  dead,  (Armstrong,  Ex  parte.)  238 

General  observations  on  lunacy  and 
lucid  intervals,  (Attorney- General  v. 
Pamtlter.)  441 

Lord  Chancellor  thought  that,  notwith- 
standing the  words  of  the  statute,  the 
Court  has  authority  to  order  timber 
decaying  on  the  estate  of  a  lunatic 
to  be  cut:   but  did  not  absolutely 
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decide  that  point;  or  whether  the 
produce  should  bo  considered  as  real 
or  personal  estate,  {Er  parte  Brom- 
field.)  510 

M. 

MAINTENANCE. 

[It  was  once  held  that]  the  Court  will 
not  give  a  maintenance,  fur  the  time 
previous  to  the  Muster's  report,  but 
on  very  particular  circumstances, 
{Andrews  v.  Partington,)  69 

[Contrd,  however,  now.    Editor's  notes 

Ibid.] 

The  Court  will  grant  a  maintenance, 
though  there  is  no  cause  in  Court 
(Kent,  Ex  parte.)  88 

&  P,  {Salter,  Ex  parte.)  500 

[Once  held  that]  no  maintenance  shall 
be  allowed,  where  the  parent  is  of 
ability  to  maintain  his  children, 
(Pulsford  V.  Hunter.)  4 16 

[But  contri^  now.    Vide  Editor's  note, 

Ibid.\ 

See  ESxECUToa. 

MASTER  IN  CHANCERY. 

Where  parties  go  before  a  Master  on  a 
reference,  he  must  receive  interroga- 
tories from  both,  thouc^h  one  may  not 
have  ^ne  into  proof  before,  {Hough 
v.  WiUiams.)  JUO 

In  matter  of  lunacy,  the  Master  may 
make  his  report,  though  the  lunatic 
be  dead,  {Armstrong,  Ex  parte.)  238 

MEMORIAL. 

See  AwwuiTT  Act. 

MONEY  (payment  of,  into  Court.) 

The  Court  will  not  order  a  balance 
upon  charge  and  discharge,  to  be 
brought  in,  before  the  Master  has 
made  his  report,  {Fox  v.  Mackreth.) 

45 

But  see  the  same  point  contrti,  {JTuMnp- 
son  V.  Pyefinch.)  647 

Where  a  defendant  admits  money  to  be 
in  his  hands,  it  will  be  ordered  to  be 
paid  into  Court,  {Strange  v.  Harris.) 

865 

Where  money  has  been  ordered  to  be 
paid,  the  motion  is,  that  the  party 
shall  pay  it  by  a  short  day,  or  stand 
committed,  ( Vickery  v.  .)    373 

See  InjuzrcTiov. 


MONEY  {to  be  laid  out  in  land.) 

Will  pass  by  the  words  lands,  tene- 
ments, and  hereditaments  whatsoever 
and  wheresoever,  {Rashleigh  v.  Mas- 
ter.) 99 

MONEY  {to  arise  from  sale  of  land,) 

Is  considered  as  land ;  and  the  devisee 
dying  in  the  life  of  testatrix,  lapses, 
{mUcheson  v.  Hammond.)  1*28 

MONEY  {in  the  funds.) 

Dividends  shall  not  be  apportioned, 
(Rashleigh  v.  Master.)  99 

MONTH. 

Constniction  of  the  term,  ( Windale  v. 
FalL)  11,  n.  (3),  and  n.  (a) 

MORTGAGE. 

Although  non-payment  of  interest  for 
twenty  years,  where  clear  and  no  de- 
mand, raises  a  presumption  of  pay- 
ment ;  yet,  on  doubtful  circumstances, 
and  the  original  mortgage  admitted, 
referred  to  the  Master  to  inquire 
whether  any  interest  had  been  paid, 
(Trash  V.  White.)        289,  291,  n.  (a) 

Mortgage  of  a  ship  in  the  port  of 
Dublin,  and  delivery  of  muniments, 
the  mortgagee  insured  her  there,  and 
made  a  second  mortgage ;  the  second 
mortgagee  took  possession  as  soon  as 
he  was  informed  she  was  in  an  Eng- 
lish port :  this  is  a  sufficient  posses- 
sion to  take  it  out  of  the  sutute  21 
Jac.  c.  19,  (Batson,  Ex  parte.)      362 

Mortgages  cannot  pass  to  a  charity, 
though  included  in  a  residue,  (Attor- 
ney-General V.  Earl  of  Winchelsea.) 

375 

Devise  of  an  estate  subject  to  a  mort- 
gage, is  not  sufficient  to  exonerate 
the  personal  estate,  {Astley  v.  Earl  of 
Tankerville.)  545 

Of  a  ship  without  reciting  the  registry 
is  void,  (Hibbert  v.  RollesUm.)       571 

Tenant  in  tail  makes  a  mortgage,  with 
covenant  for  further  assurance,  and 
becomes  bankrupt,  his  assignees  are 
bound  by  the  covenant,  (Pye  v.  Dau- 
buz.)  595 

Tacking,  {Lowthian  v.  HdseL)  162 

See  EsTATK. 

MORTMAIN. 
Testatrix  gave  the  residae  of 'her  per- 
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0ODal  estate  to  tnwteee,  **  to  cau9e  to 
be  erected  and  built  a  dwelling- bouse, 
to  be  appropriated  to  the  use  of  a 
scbool-bouse,  and  directed  ber  trus- 
tees to  purchase  land  for  that  pur- 
pose :  **  The  trustees  purchased  land 
with  their  own  money,  which  they 
were  ready  to  give  to  the  charity. 
To  a  bill  praying  that  tbe  charity 
roight  be  carried  into  effect;  de- 
murrer, for  that  tbe  charitable  legacies 
were  void,  allowed  (Attorney- Gen- 
eral V.  Nash.)  588 

MOTION. 

Court  will  not,  upon  motion,  make  an 
order  that  will  decide  on  the  merits 
of  the  cause,  {Like  v.  Beresford)  9ti6 


N. 

NAM£. 

Testator  left  a  residue  U>  the  children 
of  his  sisters  Estrella  and  Reyna; 
Estrella  had  children,  Reyna  had 
none,  and  had  changed  her  name  and 
become  a  nun  professed ;  but  he  had 
a  third  sister  Rebecca,  who  had  chil- 
dren ;  this  is  not  sufficient  to  substi- 
tute the  name  of  Rebecca,  instead  of 
that  of  Reyna,  {Del  Mare  v.  Rebello) 

446 

NE  EXEAT  REGNO. 

Not  issued  aninst  the  husband,  on  the 
affidavit  of  the  wife,  administratrix  of 
her  former  husband,  {Sedgwick  v. 
Waikins.)  11 

Refused  at  the  suit  of  assignee  of  a 
bond,  the  original  obligee  being 
dead,  without  representatives,  {Ray 
V.  Fenwick,)  25 

Obtained  by  one  inhabitant  of  Antigua, 
against  another,  on  a  lost  bond,  dis- 
charged on  giving  security  to  abide 
by  the  decree,  (Atkinson  v.  Leonard,) 

218 

Must  be  upon  an  equitable  demand,  (S. 
C.)  Bid. 

To  obtain  it,  a  sum  certain  must  be 
sworn  to  be  due,  and  there  must  be 
ground  for  the  suggestion  [beyond 
mere  suspicion]  that  the  party  is 
going  abroad,  (Shearman  v.  sAear- 
man^  S^O 

Where  plaintiff  has  two  demands  on 
defendant,  the  one  liquidated,  the 
other  Bot|  the  writ  shall  be  marked 


for  the  former  only,  (Parker  ▼.  Ap- 
pleton.)  427 

Refused,  against  an  agent  of  a  survi- 
ving executor,  having  in  his  posses- 
sion a  bond,  which  was  the  security 
for  a  residue  to  which  plaintiff  was 
entitled,  (Story  v.  Biggins.)        476 

NEXT  OF  KIN. 

Testator  ordered  real  estate  to  be  sold, 
and  tbe  residue  to  be  laid  out  in  tbe 
funds,  to  remain  for  ten  years,  and  at 
the  end  thereof,  gave  the  same  to  his 
next  of  kin :  those,  who  were  so  at 
his  death,  shall  take,  (Spink  v.  Lewis.) 

See  Lkoact. 


O- 

OFFICE. 

See  ImuHCTiozr. 

P. 
PARTIES. 

The  original  obligee  on  a  bond  being 
dead,  without  representative,  there  m 
a  want  of  parties,  (Ray  v.  Fenwidt.) 

25 

An  insolvent  debtor  is  not  a  necesssiy 
party,  to  a  bill  by  a  purchaser  of  his 
interest  in  stock  against  the  assignee, 
(CoUett  V.  WoUaston.)  228 

Bill  for  a  moiety  of  a  residue,  tbe  other 
moiety  was  given  to  A.  for  life,  and 
upon  her  decease,  to  such  persons  as 
she  should  appoint ;  in  default  of  ap- 
pointment, to  other  persons:  those 
persons  must  be  parties,  (Sherritt  v. 
Birch.)  229 

A  person  made  defendant,  who  is  only 
a  witness,  must,  if  he  answers,  answer 
fully,  though  he  might  have  pleaded 
it  ( Cartwright  v.  Haiely.)  238 

S.  P.  (Shepherd  v.  Roberts.)  S39 

Bill  by  some  of  the  residuary  devisees, 
all  must  be  parties,  (Parsons  ▼.  Ne- 
viUe.)  965 

See  Pejlctics. 

PARTNER, 

[As  to  real  estate  used  for  partnenhip 
purposes,  Qu.  whether  belonging  to 
neir  or  personal  representatives? 
See  Thornton  v.  Dixon  j  199,  and 
Editor's  note.]      See  also  200,  o.  (a) 
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PAUPER. 

Shall  notdiBmiBB  his  bill  wtthoat  payin^r 
coats,  {Pearson  v.  Bebher.)  87 


PAYMENT. 

Of  a  le^cy  to  whom  to  be  made, 
(Cooper  V.  Thornton.)  96,  ay,  n.  (c), 

186 
(Dames  v.  Austen)  178 

PENAL  ACT. 
See  Exceptions. 

PETITION. 
See  Decbsb. 

PLEA. 

Of  stock  jobbing  act,  to  a  bill  for  dis- 
covery of  Slock  transactions,  over- 
ruled, {Bancroft  v.  Wentworth.)      11 

Of  payment  of  a  sum  into  the  eccle- 
siastical court  to  prevent  a  commis- 
sion of  appraisement,  and  accepted, 
and  a  receipt  given,  disallowed,  as  a 
plea  in  bar  to  a  suit,  as  it  does  not 
show  that  the  party  had  no  farthei 
demand,  {Samuda  v.  Fwrtado.)        70 

Defendants  to  a  bill  of  revivor  cannot 
plead  to  that  suit  a  plea,  which  had 
been  pleaded  to  the  original  suit, 
and  overruled,  (S.  C.)  Ibid, 

Of  a  fine  of  lands  in  Derbyshire,  and 
elsewhere,  with  averment  tliat  it  was 
of  all  the  lands,  sufficient,  {Butler  v. 
Every.)  80 

Of  statute  of  frauds,  overruled,  the  con- 
tract being  executory,  {Rondeau  v. 
Wyatt,)  154 

So  where  the  contract  has  been  ac- 
knowledged by  letter,  {Tawney  v. 
Crowther.)  161 

Plea  of  an  award  and  release  to  a  bill 
to  open  an  account,  allowed,  {Burton 
V.  Ellington,)  196 

Plea  of  purchase  for  valuable  consider- 
ation, is  not  good  to  a  bill  for  dowe^i 
( Wmiams  v  Lambe.  264 

Plea,  by  the  East  India  Company,  to  a 
bill  for  an  account  filed  by  the  Nabob 
of  A  root,  that  by  charter  confirmed 
by  parliament,  they  had  certain 
powers,  by  virtue  of  which  the  acts 
were  done,  overruled  ;  it  not  setting 
forth  the  contents  of  the  charters  and 
acts  of  pnri lament,  (Nabob  of  Arcot 
V.  East  India  Company)  292 


Plea  must  be  set  down  within  eight 
days,  {Jordan  v.  Sawkins,)  1^72 

Plea  of  statute  of  frauds  allowed,  where 
a  written  agreement  has  been  essen- 
tially varied  by  parol,  (S.  C.)        388 

[A  negative  plea  —  such  as,  '*no  part- 
ner^' **not  heir,^*  &C.,  is  now  held 
good,  {Hall  V.  Noyes )  483 

Where  the  defendant  pleads  a  former 
suit  depending,  it  may  be  referred  to 
the  Master  to  look  into  the  two  bills, 
&c  and  to  certify  whether  it  is  for 
the  same  matter,  (Daniel  v.  MitehelL) 

544 

See  Demurrxr. 

PLEDGE. 
See  Lien. 

PORTIONS. 

Charged  on  a  reversionary  fund,  shall 
not,  in  general,  be  raised  till  the 
person  comes  into  possession;  yet, 
where  it  is  expressly  directed  under 
a  power  that  they  shall  be  raised  as 
soon  as  may  be,  tiiey  shall  bear  in- 
terest from  the  death  of  the  testator, 
( Conxjoay  v.  Conway.)  267 

POWER. 

A  person  having  a  power  by  marriage- 
articles,  to  charge  an  estate  of  which 
he  was  tenant  for  life,  with  interme- 
diate remainder,  with  a  contingent 
fee  to  himself,  executes  the  power 
by  will;  the  contingent  fee  after- 
wards comes  to  him :  though,  by  the 
accession  of  the  fee,  the  power  is 
gone ;  yet  the  provision  made  by  the 
will  shall  be  served  out  of  his  estate 
in  fee,  (Cross  v.  Hudson,)  30 

Power  to  divide  a  fund  among  all  and 
every  the  children,  to  be  vested  at 
twenty-one,  and  in  default  of,  or  part 
execution,  the  whole,  or  the  part  un- 
appointed,  to  go  to  all :  there  were 
two  children,  a  son  and  a  daughter; 
a  partial  provision  is  made  for  the 
son,  who  died  (having  attained 
twenty-one)  unmarried,  and  witiiout 
issue.  A  subsequent  appointment  of 
the  whole  residue  to  the  daughter  is 
a  good  execution  of  the  power, 
(Boyle  V.  Bishop  of  Peterborough.) 

243 

Power  to  the  survivor  of  husband  and 
wife,  to  appoint  among  children,  is 
not  well  executed  by  a  deed  by  both, 
(M*Adam  v.  Logan.)  310 
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Where  a  seal  is  required  by  the  power, 
an  appointment  among  children  with- 
out seal,  void,  (S.  C.)  Ibid. 

Under  a  power  to  devise  among  chil- 
dren, testatrix  pives  to  A.  (one  of  the 
children)  for  life,  remainder  to  trus- 
tees to  preserve  contingent  remain- 
ders, remainder  to  first  and  other 
sons,  &c.,  remainder  to  to  B.  (another 
son)  in  the  same  manner.  Qu. 
Whether,  the  excess  being  void,  the 
power  is  null,  and  the  heir-at-law 
shall  take,  or  the  sons  shall  take  suc- 
cessive estates  for  life,  as  good  under 
the  power;  or  whether  to  maintain 
the  general  interest,  the  sons  shall 
take  estates  tail?  {Griffith  v.  Harrin 
son.)  410 

Defective  execution  when  supplied, 
(Lowaon  v.  Loioaon.)  272 

PRACTICE. 

After  sn  order  to  speed  the  cause,  the 
plaintiff  has  a  whole  term  or  a  vaca- 
tion before  the  bill  can  be  dismissed, 
(Maneleman  v.  Prosser,)  191 

[Sed  vide  the  Editor's  note]  Rid, 

As  to  payment  into  Court  of  money 
admitted  by  defendant's  answer,  ex- 
amination, &.C.  (3()o] 

[Plea  must  be  set  down  within  eight 
days.  372] 

Where  parties  are  beyond  the  jurisdic- 
tion of  the  Court,  service  of  subpcsna 
on  their  clerk  in  court,  cannot  be 
deemed  good  service,  though  they 
have  filed  a  bill  by  that  clerk  in 
court,  (B(md  v.  Duke  of  jVewcastle.) 

mi 

Where  there  are  cause  and  cross-cause, 
and  the  plaintiffs  in  the  original 
cause  are  many,  several  of  whom  are 
out  of  the  jurisdiction,  and  some 
peers,  motion  that  service  on  the 
clerk  in  court  be  good  service  re- 
fused ;  but  the  plaintiffs  shall  not 
proceed  in  the  original  cause,  till 
they  have  answered  in  the  cro-s- 
cause,  (Anderson  v.  Lewis.)  429 

An  order  of  dismission  set  aside  on  cir- 
cumstances, (Xfttigart/ v.  fre66.)    4;j4 

Bill  may  be  dismissed  with  costs  from 
the  coming  in  of  the  answer,  where 
that  answer  contains  a  good  defence, 
(Hodgson  V.  Dand)  475 

[Where  a  MHSter's  report  is  against  the 
title  in  a  suit  for  specific  performance, 
a  vendor's  bill  maybe  now  dismissed 
with  costs  upon  motion.  Editor's 
note.  390] 

Su  Plea,  Dbmubbxr. 


PRE3Ux\fPTI0N. 

A  legatee  having  been  abroad  twenty- 
six  years,  and  not  heard  of  for  twenty- 
five  years,  the  Court  will  presume  he 
is  dead,  (Dixon  w.  Dixon.)  510 

PROBATE. 

A  prerogative  probate  is  necessary,  for 
the  accountant-general  to  pay  out  of 
Court,  money  above  30/.,  (Dodsar  v. 
Homer,)  2-10 

PROCESS. 
Su  Parties,  Practice,  Sequxbtra- 

TION. 

PURCHASE, 

Where  the  first  trust  is  for  payment  of 
debt,  the  purchaser  is  not  bound  to 
look  to  the  applicntion  of  the  money, 
(WiUiamaon  v.  Curtis.)  IKi 


R. 
REAL  AND  PERSONAL  ESTATE. 

Testatrix  orders  lands  to  be  sold  and 
the  money  to  be  laid  out  in  the  funds, 
to  uses,  among  which  lOOOiL  was  to  be 
paid  to  A.  her  executors,  administra- 
tors, and  assigns,  who  died  before  the 
testatrix:  the  gift  lapses,  and  shall 
go  as  land  to  the  heir  of  the  testa- 
trix, Ex  parte  maUma,  being  the  side 
from  whence  the  land  came,  (HuUkt- 
son  v.  Hammond.)  128 


RECEIVER. 

Of  a  public  trust  (having  a  salary),  mak- 
ing interest  of  the  moneys,  shall  ac- 
count fur  it,  (Earl  of  Lonsdale  ▼• 
Church.)  41 

lEt  vide  tiL  Interests.] 

Permitted,    on     motion,    to    distrain, 

.  (Hughes  v.  Hughes,)  87 

Cannot  proceed  in  ejectment,  ( W^n  v. 
Lord  J^ewborotigh.)  88 

Where  a  receiver  is  appointed,  upon 
application  of  a  mortgagee,  and  em- 
bezzles the  rents,  the  loss  must  fall 
on  the  mortgagor,  (Rigge  v.  Bowater.) 

litis 

Exceptions  will  not  lie  to  a  Masters 
report  of  the  appointment  of  a  re- 
ceiver, without  showing  the  person 
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appointed  is  improper,  (Jliomaa  v. 
DatDkiru.)  508 


REFERENCE. 
Su  Mastsr. 

REGISTRY  or  SHIPa 

A  bill  of  sale  was  made  of  a  ship  as  a 
collateral  security,  and  the  papers 
delivered,  but  there  was  no  recital  of 
the  registry  (pursuant  to  the  act 
2ti  Gea  3),  this  cannot  be  supplied 
as  a  defective  conveyance  against 
assignees  of  a  bankrupt,  and  a  bill 
for  that  purpose  dismissed,  {Hibberi 
V.  BoUuUm.)  571 

REMAINDER. 

Devise  of  real  and  personal  estate  to 
A.  and  his  issue  lawfully  begfotten  to 
be  divided  as  he  should  think  fit,  and 
if  he  should  die  without  issue,  re- 
mainder over,  is  a  life  estate  with  a 
power,  and  the  remainder  good, 
(HsKkley  v.  JMairftey.)  82 


RESIDUE. 
Su  Interest. 

RESIDUE  {Utpatd,) 

Where  the  residne  is  given  to  one  who 
dies  in  the  lifetime  of  the  testator, 
whereby  it  is  lapsed,  the  executors, 
thouofh  they  have  no  legacies,  are 
trustees  for  the  next  of  kin,  {Bemud 
V.  BaUhelor.)  28 

Gifl  of  a  residue  to  be  divided  among 
next  of  kin,  share  and  share  alike, 
shall  be  divided  among  surviving 
brothers,  nephews,  and  nieces  (rep- 
resenting deceased  brothers  and  sis- 
ters) per  capita  and  not  per  atirpeg, 
{Phillipa  V.  Garth)  64 

Though  a  residue  is  specifically  given, 
the  bank  has  no  right  to  restrain  the 
executor  from  tran^ferrint;  the  funds, 
(Governor  Sf  Co.  of  Bank  of  England 
v.  MoffaL)  260 

REVERSIONARY  FUND. 

Portions  charged  on,  how  and  when  to 
be  raised,  {Contpoy  v.  Conwajf.)   267 


REVOCATION. 

A  deed  obtained  by  fraud  is  no  revoca- 
tion of  a  prior  will,  {Hawt$  v.  Wyatt.) 

156 

[Sed  quert  9  Etvide  Editor's  note  Ibid.} 

Birth  of  postbumous  child,  (Foster  v. 

Cook.)  347 


SALE  OF  LANDa 

Money  paid  in  as  earnest,  at  a  sale  of 
an  estate,  and  ordered  to  be  laid  out 
in  the  funds,  is  part  payment  of  the 
purchase-money,  and  the  vendor  must 
abide  by  the  rise  or  fall  of  the  funds, 
(Poole  V.  Rudd.)  49 


SATISFACTION. 

A  portion  given  after  a  legacy,  shall 
not  be  8  satisfaction  of  it,  where  it  is 
expressly  given  in  satisfaction  of  a 
different  claim,  or  where  it  is  given 
absolutely,  snd  the  legacy  under  lim- 
itations, (Baugh  V.  Reed.)  192 

Neither  can  a  legacy  be  a  satisfaction, 
for  another  claim  aliunde,  unless 
clearly  expressed  so  to  be,  (S   C.) 


See  Ademption. 

SECURITY. 
See  Deposit. 

SEQUESTRATION. 

Goods  sequestered  on  mesne  process, 
cannot  be  sold,  (Hales  v.  Shqfto.)    72 

When  it  is  for  non-payment  of  money, 
the  sequestrators  may  be  ordered  to 
sell,  {Cavil  v.  Smith.)  .S62 

Sequestration  for  non-payment  of  mon- 
ey [against  a  M.  P.],  tho  first  motion 
is  nisi,  (Crawley  v.  Clarke.)  ;i73 

SETTLEMENT  (on  marriage,) 

The  Court  will  construe  a  settlement 
according  to  the  intent  of  the  parties, 
though  the  literal  expressions  be 
otherwise,  (Woodcock  v.  Duke  of 
Dorset.)  569 


/acf  a 


\ 


/97f       ^- 


\ 

\ 

353 


/' 


I 


A  TABLE  OP  PRINCIPAL  MATTERa 


WITNESS. 


It  becoming  suspicious  that  a  witness 
who  had  been  examined,  was  inter- 
ested, an  issue  was  directed  to  try 
the  fact,  (Stokes  v.  M'Xerai.)        2-^8 

Re-examined  where  there  has  been  a 
mistake,  on  special  application,  and 


the  mistake  apparent,   (Sandford  w. 
St.  Paul.)  370 

See  EvioENcc 

WRIT. 
See  Ne  ex£at  REoifo. 
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ADDENDUM. 


To  Beonet  Coll. 
Reff.  Lib.  as  to  the  aubaequent  proceedtoas   iharthriiirr.T'""*  ""*?'  .^""  »PP««  from 
n»J.  a  good  UU..    xSagJL.^.  ^^^f^  ^:i^rttui^\'!^ 
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